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CASES 


IN    THE 


SUPREME  COURT  OF  ILLINOIS. 


NORTHERN    GRAND    DIVISION. 

SEPTEMBER    TERM,    1876. 


Oliver  G.  Bryant  et  al. 

v. 

Sarah  J.  Vix. 

1.  Chattel  mortgage — assignee  takes  subject  to  defenses.  The  privi- 
lege of  exemption  from  defense  which  belongs  to  a  negotiable  promissory 
note  in  the  hands  of  an  innocent  holder,  for  value,  taking  it  before  maturity, 
does  not  attach  to  a  mortgage  given  to  secure  the  payment  of  the  note,  but 
he  takes  the  mortgage  subject  to  the  existing  equities  of  the  mortgagor,  and 
as  respects  the  mortgage,  the  mortgagor  may  make  the  same  defense  against 
such  holder  of  the  note  as  against  the  mortgagee  hhnself. 

2.  Amendment — of  decree  without  notice.  A  material  amendment  of  a 
decree,  at  a  subsequent  term  of  court,  without  notice  to  the  opposite  party, 
is  unauthorized  and  erroneous. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Mr.  Henry  Decker,  for  the  appellants. 
Messrs.  Abbott  &  Oliver,  for  the  appellee. 


12  Bryant  et  al.  v.  Yix.  [Sept.  T. 

Opinion  of  the  Court. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity,  to  enjoin  the  enforcement  of  a 
chattel  mortgage. 

The  bill  alleges,  that  on  the  15th  day  of  March,  1873,  Oliver 
G.  Bryant  loaned  to  the  complainant  the  sum  of  $400  for 
three  months,  at  the  usurious  interest  of  six  per  cent  per 
month,  for  which  complainant  gave  to  Bryant  her  promissory 
note,  and  a  chattel  mortgage  upon  certain  personal  property,  to 
secure  its  payment;  that  there  were  successive  renewals  of  the 
loan,  and  a  subsequent  additional  one  of  $100,  from  time  to 
time,  at  short  intervals,  at  the  same  rate  of  interest,  until  June 
14,  1874,  when  there  was  a  renewal  for  two  months  longer, 
and  the  former  note  and  mortgage  canceled,  and  complainant 
gave  her  promissory  note  for  $394,  payable  two  months  after 
date  to  the  order  of  Edward  P.  Carter,  secured  by  a  chattel 
mortgage,  upon  the  same  property,  to  Carter,  and  that  Bryant 
then  stipulated  to  receive  from  her  the  same  rate  of  interest 
above  specified,  which  he  afterward  received ;  that  the  making 
of  the  note  and  mortgage  to  Carter  was  only  colorable,  and 
was  for  the  benefit  of  Bryant;  that  Carter  had  transferred  the 
note  to  William  D.  Sherwood,  who  was  not  an  innocent  pur- 
chaser for  value,  and  was  in  collusion  with  Bryant;  that  the 
amounts  which  had  been  paid  to  Bryant  were  more  than  suffi- 
cient to  pay  the  money  loaned  by  him,  with  lawful  interest. 

The  bill  was  fileol  against  Bryant  and  Sherwood,  who  an- 
swered. The  answer  of  Bryant  admits  the  allegations  of  the 
bill  with  respect  to  the  loan  and  reservation  of  the  interest, 
and  denies  all  else.  It  denies  that  the  loan  was  renewed  on 
the  14th  of  June,  1874,  and  avers,  on  the  contrary,  that  on 
that  day  the  complainant  paid  up  the  loan  by  the  draft  or 
check  of  Carter  on  the  Third  National  Bank  of  Chicago;  that 
she  executed  the  note  and  mortgage  to  Carter  for  his  (Carter's) 
sole  use,  in  which  Bryant  never  had  any  interest  whatever. 

The  court  below  decreed  in  favor  of  the  complainant,  per- 
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Opinion  of  the  Court. 

petually  enjoining  any  proceeding  under  the  chattel  mort- 
gage.    Bryant  and  Sherwood  appealed. 

The  principal  point  of  controversy  is,  as  to  the  transaction 
between  the  complainant  and  Carter,  whether  it  was  one  really 
with  Carter  himself,  on  his  own  individual  account,  or  only 
colorably  so,  and  in  reality  but  a  renewal  of  the  former  loan 
of  Bryant  in  the  name  of  Carter,  for  Bryant's  benefit,  making 
Carter  but  a  nominal  party,  and  Bryant  the  real  party  in  inte- 
rest. All  the  direct  testimony  upon  the  point  is  that  of  the 
two  parties  themselves,  the  complainant  and  Bryant,  which  is 
contradictory. 

There  are  circumstances  in  the  case  which  are  corroborative 
of  the  testimony  of  the  complainant,  and  of  the  idea  that  the 
transaction  with  Carter  was  a  colorable  one,  as  alleged.  The 
decree  must  have  found  that  it  was  such,  and  after  a  full  ex- 
amination of  the  testimony,  we  are  unable  to  say  that  the  find- 
ing m  this  respect  was  not  warranted  by  the  evidence. 

It  is  claimed  then,  by  appellants'  counsel,  that,  admitting 
the  note  and  mortgage  to  Carter  to  have  been  merely  colora- 
ble, there  wTas  something  due  on  the  note  after  allowing  all 
payments  made  to  Bryant.  A  careful  computation  is  ex- 
hibited of  the  amount  due,  computing  the  interest  on  the  loan 
made  to  complainant  at  six  per  cent  per  annum,  and  giving 
credits  for  all  payments  made  up  to  the  time  of  filing  the  bill, 
showing,  as  the  result,  the  amount  of  $55.20  still  due  upon  the 
note.  The  only  particular  in  which  this  computation  appears 
to  be  subject  to  question,  is  in  the  amount  of  the  payment 
made  by  a  certain  tenant  of  complainant.  There  is  no  dis- 
pute as  to  the  amount  of  the  payments  made  directly  by  the 
complainant  herself.  But  there  was  an  assignment  from  com- 
plainant to  Bryant  of  two  certain  leases  as  collateral  security, 
and  Bryant  received  rents  from  the  tenants.  There  is  a  differ- 
ence as  to  the  amount  received  from  one  of  these  tenants. 
Taking  Bryant's  statement  of  the  amount,  the  note  is  not  paid, 
and  the  computation  is  correct.  Taking  the  tenant's  state- 
ment of  the  amount  he  paid,  the  note  would  appear  to  be 


14  Bryant  et  at.  v.  Yix..  [Sept.  T. 

Opinion  of  the  Court. 

fully  satisfied.  We  can  not  pronounce  it  error  in  the  court  to 
have  accepted  the  tenant's  statement  instead  of  Bryant's. 

Protection  is  claimed  for  Sherwood,  as  an  innocent  pur- 
chaser of  the  note  before  maturity.  It  is  the  well  settled  doc- 
trine of  this  court,  that  the  privilege  of  exemption  from 
defense  which  belongs  to  a  negotiable  promissory  note  in  the 
hands  of  an  innocent  holder  for  value,  taking  it  before  matu- 
rity, does  not  attach  to  a  mortgage  given  to  secure  the  pay- 
ment of  the  note;  that  he  takes  the  mortgage  subject  to  the 
existing  equities  of  the  mortgagor;  and  that  as  respects  the 
mortgage,  the  mortgagor  may  make  the  same  defense  against 
such  a  holder  of  the  note,  as  against  the  mortgagee  himself. 
Sherwood  occupies  no  better  position  than  Bryant,  as  respects 
the  mortgage. 

We  perceive  no  sufficient  reason  why  the  original  decree, 
rendered  at  the  October  term,  1875,  should  not  stand,  and  it 
is  affirmed. 

At  a  subsequent  term,  the  November  term,  1875,  the  decree 
was  amended  by  the  court,  on  motion  of  the  complainant's 
counsel,  and  without  notice  to  the  opposite  party,  by  adding 
thereto  the  following  words: 

"  It  is  further  ordered  and  adjudged  by  the  Court,  that  the 
promissory  note  executed  by  said  complainant  to  said  Edward 
P.  Carter,  and  described  in  the  bill  of  complaint  in  the 
above  entitled  cause,  is,  and  the  same  is  hereby  declared  to  be, 
fully  paid  and  satisfied  by  said  complainant,  in  moneys  re- 
ceived from  her  and  her  tenants;  that  said  mortgage  to  said 
Carter  is,  and  the  same  is  hereby  declared  to  be,  no  longer 
valid  and  binding  as  a  mortgage,  the  same  having  been  left 
out  of  said  decree  by  mistake  when  the  same  was  written  up 
by  the  clerk." 

The  original  decree,  rendered  at  the  October  term,  merely 
ordered  that  the  injunction  theretofore  issued  in  the  cause, 
enjoining  and  restraining  the  defendants  from  seizing,  selling, 
transferring,  or  in  any  manner  disposing  of  or  intermeddling 
with  the  property  described  in  the  chattel  mortgage,  be  made 
perpetual,  saying  nothing  whatever  with  regard  to  the  note. 
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This  amendment,  made  at  a  subsequent  term  of  the  court, 
without  notice  to  the  adverse  party,  was  entirely  unauthor- 
ized. 0' ]  Conner  v.  Mullen,  11  111.  57;  Coughran  v.  Gutch- 
eus,  18  id.  390;  Wallahan  v.  The  People,  40  id.  102; 
0' Conner  v.  Wilson,  57  id.  226. 

Such  amended  portion  of  the  decree  is,  therefore,  reversed; 
in  all  other  respects  the  decree  is  affirmed.  The  costs  in  this 
court  will  be  divided  equally  between  the  parties. 

Decree  affirmed. 


George  W.  McLain 

v. 
Susan  Farden. 

New  trial— -finding  on  circumstantial  evidence.  A  new  trial  will  not  be 
granted  in  trespass  for  killing  an  animal,  although  there  may  be  no  direct 
and  positive  evidence  that  the  defendant  did  the  act,  if  the  circumstances 
proved  satisfactorily  lead  the  mind  to  the  conclusion  of  his  guilt. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
Joseph  W.  Cochran,  Judge,  presiding. 

Messrs.  Cooper  &  Bassett,  for  the  appellant. 

Mr.  Lawrence  Harmon,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  trespass,  in  the  Peoria  circuit  court,  by  Susan  Far- 
den, plaintiff,  and  against  George  W.  McLain,  defendant,  to 
recover  damages  for  killing  a  certain  grey  mare  of  the  plain- 
tiff, of  the  value  of  one  hundred  and  fifty  dollars. 

On  not  guilty  pleaded,  there  was  a  trial  by  jury,  resulting 
in  a  verdict  for  the  plaintiff  for  one  hundred  and  fifty  dollars. 
A  motion  for  a  new  trial  was  denied,  and  judgment  rendered 
on  the  verdict,  to  reverse  which  defendant  appeals,  and  assigns 
various  errors. 
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The  principal  point  made  and  argued  at  great  length  by  ap- 
pellant is,  that  the  verdict  is  contrary  to  the  evidence. 

"We  have  examined  the  record  with  great  care,  and  weighed 
the  testimony  found  therein,  and  are  perfectly  satisfied  the  jury 
were  well  warranted  in  finding  as  they  did.  Although  no  pos- 
itive proof  was  adduced  that  the  defendant  actually  killed  the 
mare,  yet  the  circumstances,  as  detailed  by  George  Elder,  the 
principal  witness  for  the  plaintiff,  are  so  strong  as  to  lead  to 
an  inevitable  conclusion  that  defendant  did  the  act;  else,  why 
the  injunction  to  the  boys  to  say  nothing  about  it,  and  why  did 
defendant,  with  the  help  of  the  boy  Elder  and  his  son  George, 
take  such  pains,  at  such  an  unusual  hour,  to  haul  the  dead  body 
away  and  bury  it  at  night,  defendant  cutting  off  the  legs  to  fit 
it  for  the  hole  they  had  dug,  and  then  pile  willow  brush  upon 
it  to  conceal  it  from  view,  and  why,  if  innocent,  did  he  not 
mention  the  facts  to  some  one  or  more  of  his  neighbors;  or, 
if  the  mare  died  of  over-eating,  why  did  he  not  inform  his 
neighbor,  the  plaintiff,  when  inquired  of  about  the  mare?  An 
innocent  man  would  not  so  have  acted.  It  is  true,  defendant 
and  his  son  George  do  not  corroborate  George  Elder,  nor  is  it 
to  be  expected  they  would;  but  that  Elder  told  the  truth 
as  to  the  burial  of  the  animal,  there  can  be'  no  doubt,  as 
he  showed  the  spot  where  she  was  buried,  and  pointed  out  the 
position  of  the  head.  That  his  participation  in  the  deed  was 
as  the  servant  of  defendant  and  by  his  orders,  there  can  be  no 
doubt.  The  mare  had  annoyed  the  defendant  by  trespassing 
on  his  fields,  which  he  failed  to  protect  by  a  sufficient  fence. 
This  was  his  motive  of  action,  ignoble  as  it  may  be.  It  is  a 
clear  case  for  the  plaintiff,  and  the  jury  decided  properly  in 
finding  the  defendant  guilty  and  awarding  damages  to  the 
full  value  of  the  mare,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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School  Directors  of  Union  District  No.  2,  Etc. 

v. 
J.  W.  Boomhour. 

Contract — not  enforced  when  obtained  by  misrepresentations.  Where  an 
applicant  for  a  school  was  informed  by  the  directors  that  a  teacher  had  al- 
ready been  employed  upon  the  condition  she  procure  a  certificate  within  a 
given  time,  and  such  applicant  assured  the  directors  that  the  teacher  could 
and  would  not  get  such  certificate,  and,  upon  this,  was  employed  to  teach, 
but  the  teacher  first  employed  did  procure  the  certificate  and  was  given  the 
school,  it  was  held,  in  an  action  by  such  applicant  against  the  district  for  his 
wages,  that,  whether  his  representations  of  the  facts  were  willfully  or  inno- 
cently made,  they  being  untrue,  he  had  no  right  to  recover. 

Appeal  from  the  Circuit  Court  of  Stephenson  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

This  suit  was  commenced  before  a  justice  of  the  peace,  by 
J.  W.  Boomhour,  to  recover  damages  for  a  breach  of  a  contract 
which  he  alleges  he  made  with  the  school  directors  of  Union 
District  No.  2.  The  court,  to  whom  the  cause  was  submitted 
for  trial  without  the  intervention  of  a  jury,  found  for  plaintiff 
$60.  A  motion  for  a  new  trial  was  overruled,  and  judgment 
rendered  for  plaintiff  for  the  amount  found  due,  together  with 
costs,  and  "  that  he  have  execution  therefor."  Defendants  bring 
the  cause  to  this  court  on  appeal. 

Mr.  H.  C.  Hyde,  for  the  appellant. 

Mr.  J.  M.  Bailey,  and  Mr.  J.  I.  JSTeff,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  finding  and  judgment  of  the  court  are  plainly  and  man- 
ifestly against  the  weight  of  evidence,  and  so  palpable  is  the 
error,  the  judgment,  for  that  cause,*must  be  reversed.  When 
plaintiff  applied  to  defendants  to  teach  their  district  school, 
they  distinctly  informed  him  it  was  conditionally  engaged  to 
Miss  Swartz,  and  if  she  succeeded  in  getting  a  certificate  of 
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qualification  that  week  at  the  teachers'  institute,  then  in 
session  at  Lena,  she  was  to  have  the  school;  but  he  assured 
them  she  could  not  get  a  certificate,  for  the  reason,  as  lie  ;'  un- 
derstood, there  would  be  no  examinations  for  teachers  that 
week."  Other  testimony  is  much  stronger,  but  this  is  plain- 
tiff's own  statement,  and  in  that  he  was  clearly  mistaken.  One 
object  in  holding  the  institute,  as  stated  by  the  county  super- 
intendent of  schools,  was,  that  an  examination  of  teachers 
might  be  had,  and,  he  states,  public  announcement  was  made 
that  such  examination  would  take  place.  Plaintiff  was  present 
at  that  meeting  of  the  institute,  but  whether  he  heard  the  an- 
nouncement or  not,  the  superintendent  does  not  know.  That 
such  examination  would  be  held  was  a  matter  of  public  noto- 
riety, and  as  it  was  of  special  interest  to  those  assembled,  it 
must  have  been  the  subject  of  conversation. 

The  fact  is  uncontroverted,  Miss  Swartz  was  at  that  session 
of  the  institute,  was  examined,  and  received  the  usual  certifi- 
cate of  qualification.  On  presenting  it  to  defendants,  they 
crave  her  the  school,  according  to  their  original  agreement  with 
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her,  and  refused  to  allow  plaintiff  to  teach,  and  so  notified  him 
at  once  by  letter.  In  this  they  did  right.  Plaintiff's  employ- 
ment was  induced  either  by  a  misrepresentation  or  a  misappre- 
hension of  facts,  and  he  could  not  demand  the  performance  of 
his  alleged  contract.  Defendants  were  misled  by  the  erroneous 
information  communicated  by  plaintiff,  and  he  will  not  be  per- 
mitted to  make  his  wrongful  conduct  a  ground  of  an  action  in 
his  favor.  "Whether  his  representations  of  facts  were  willfully 
or  innocently  untrue,  is  a  question  about  which  we  need  express 
no  opinion.  The  effect  is  the  same,  whether  he  knew  they  were 
untrue  or  not. 

Legally,  Miss  Swartz  was  entitled  to  the  benefit  of  her  con- 
tract with  defendants,  and  they  never  would  have  negotiated 
with  plaintiff  concerning  the  school  had  it  not  been  for  his 
representation  she  could  not  obtain  the  requisite  certificate. 
On  these  principal  facts  there  is  absolutely  no  conflict  in  the 
testimony.     It  is  all  one  way.     There  is  not  a  shadow  of  jus- 
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tice  in  the  claim  put  forth  by  plaintiff,  and  in  no  view  that 
can  be  taken,  can  he  be  permitted  to  recover. 

The  judgment  of  the  court  below  will  be  reversed. 

Judgment  reversed. 


Jercon  Meyer 

v. 
Lorenzo  Mead. 

1.  New  tkial — newly  discovered  evidence.  A  new  trial  will  not  be  granted 
for  newly  discovered  evidence  which  is  merely  cumulative  and  not  decisive, 
and  where  the  affidavit  fails  to  show  diligence  to  procure  the  testimony. 

2  Evidence — instruction  as  to  preponderance.  There  is  no  error  in 
instructing  the  jury  that  the  preponderance  of  the  evidence  is  not  alone 
determined  by  the  number  of  witnesses  testifying  to  any -fact  or  facts,  but 
that,  in  determining  its  preponderance,  the  jury  should  take  into  considera- 
tion the  opportunities  or  occasion  of  the  witnesses  seeing,  knowing  or  remem- 
bering what  they  testify  to,  the  probability  or  improbability  of  its  truth,  the 
relation  or  connection,  if  any,  between  the  witnesses  and  the  parties,  their 
interest  or  lack  of  interest  in  the  result  of  the  case,  and  their  conduct  and 
demeanor  while  testifying. 

3.  Instruction — modification.  There  is  no  error  in  modifying  an  in- 
struction by  adding  a  correct  legal  principle  pertinent  and  proper  to  be 
considered  with  the  facts  of  the  case. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  lion. 
W.  K.  McAllister,  Judge,  presiding. 

Mr.  D.  Harry  Hammer,  and  Messrs.  Smith  &  Ives,  for  the 
appellant. 

Messrs.  Barge  &  Dixon,  for  the  appellee. 

Mr.  Justice  Scholeield  delivered  the  opinion  of  the  Court: 

Suit  was  brought  by  appellee,  against  appellant,  to  recover 
for  personal  injuries  received  by  reason  of  the  team  of  horses 
of  the  latter  running  into  the  wagon  of  the  former,  whereby 
he  was  violently  thrown  to  the  ground  and  run  over  by  the 
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wheels  of  the  wagon  of  appellant.  The  facts  not  controverted 
are,  that,  on  the  26th  of  February,  1874,  as  appellee,  who  was 
engaged  in  hauling  stone  from  Blue  Island  to  Washington 
Heights,  was  returning  for  a  load,  and  shortly  after  leaving 
Washington  Heights,  a  team,  in  charge  of  a  driver,  coming 
from  behind  him,  and  going  in  the  same  direction,  ran  into 
the  rear  end  of  his  wagon  (one  of  the  horses  jumping  upon 
the  end  of  the  dump-boards,  upon  which  he  was  sitting)  and 
threw  him  to  the  ground  with  great  violence,  under  the  wheels 
of  the  approaching  wagon,  which  ran  over  him.  He  received 
very  severe  and  permanent  injuries  in  consequence,  and  it  is 
not  insisted,  if  the  judgment  is  properly  against  appellant  at 
all,  that  the  amount  ($2000)  is  excessive. 

The  main  controversy,  on  the  trial,  was  as  to  the  identity 
of  appellant  with  the  driver  in  charge  of  the  team  causing 
the  injury.  There  is  a  very  serious  conflict  of  the  evidence 
in  that  regard,  but  we  think,  from  a  very  careful  examination 
of  the  evidence  preserved  in  the  record,  there  is  no  sufficient 
cause  for  disturbing  the  verdict  because  of  its  being  manifestly 
contrary  to  the  weight  of  the  evidence.  Indeed,  the  question 
is  so  peculiarly  within  the  province  of  the  jury,  and  the  evi- 
dence so  conflicting,  that,  had  they  found  either  way,  we  should 
be  disinclined  to  interfere  with  their  finding. 

The  affidavits  in  support  of  the  motion  for  a  new  trial  are 
to  matters  purely  cumulative  to  evidence  given  on  the  trial, 
and  which,  even  if  the  evidence  had  been  given  on  the  trial, 
would  by  no  means  have  been  necessarily  conclusive;  and  they 
also  lack  the  indispensable  element  of  showing  the  exercise  of 
due  diligence  to  have  procured  the  evidence  in  time  for  the 
trial.     They  were  properly  disregarded. 

Objection  is  taken  to  the  second  instruction  given  at  the 
instance  of  the  appellee.     It  was  as  follows: 

"The  jury  are  instructed  that  the  preponderance  of  the  evi- 
dence in  a  case  is  not  alone  determined  by  the  number  of  wit- 
nesses testifying  to  any  fact  or  facts,  but,  in  determining  where 
the  preponderance  is,  the  jury  must  also  take  into  consideration 
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the  opportunities  or  occasion  of  the  witnesses  seeing,  knowing 
or  remembering  what  they  testify  to  or  about,  the  proba- 
bility or  improbability  of  its  truth,  the  relation  or  connection, 
if  any,  between  the  witnesses  and  the  parties,  their  interest  or 
lack  of  interest  in  the  result  of  the  case,  and  their  conduct 
and  demeanor  while  so  testifying." 

It  is  claimed  that  the  instruction  told  the  jury,  substantially, 
that,  in  determining  where  the  preponderance  of  the  evidence 
was,  they  need  only  consider  the  number  of  witnesses,  and 
certain  other  matters  pertaining  to  the  witnesses,  whereas  the 
facts  and  circumstances  proved  in  the  case  ought  to,  and  must, 
be  considered,  as  well  as  the  number  and  credibility  of  the 
witnesses.  This  is  a  strained  and  unfair  criticism,  as  we  con- 
ceive. The  instruction  does  not,  in  express  terms  nor  by  legiti- 
mate inference,  exclude  from  the  consideration  of  the  jury  any 
fact  or  circumstance  bearing  upon  the  case.  It  informs  the 
jury  that  a  preponderance  of  evidence  is  not  to  be  determined 
alone  by  the  numbers  of  witnesses,  but  that  they  should  also 
take  into  consideration  well  recognized  factors  in  the  determ- 
ination of  its  weight.  We  see  no  objection  to  this,  and  think 
it  improbable  the  instruction  should  have  misled  the  jury  to 
appellant's  prejudice. 

Objection  is  also  taken  to  the  modification  of  the  second 
instruction  as  asked  by  appellant.  It  is  not  claimed  that  the 
instruction,  as  modified,  is  improper,  but  only  that  the  instruc- 
tion, as  asked,  was  complete  in  itself,  and  that  it  should  have 
been  given  without  the  modification.  We  are  unable  to  see 
how  appellant  is  prejudiced  by  the  modification.  It  contains 
no  bad  law,  is  pertinent  to  the  issue  and  applicable  to  the  evi- 
dence, and  does  not  interfere  with  a  comprehension  of  the 
legal  proposition  as  submitted  by  appellant.  We  think  the 
modification  was  entirely  proper. 

Nor  do  we  see  any  objection  to  the  modification  of  the  third 
instruction  as  asked  by  appellant.  As  modified,  the  instruc- 
tion states  the  law  correctly,  and  presents  clearly  the  proposi- 
tion asked  by  appellant  to  be  stated  to  the  jury,  and  adds  only 
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matter  which  is  pertinent  and  proper  to   be  considered  in 
connection  therewith. 

The  instructions,  as  a  series,  presented  the  law  applicable  to 
the  case  fully  and  fairly. 

We  are  unable  to  discover  any  error  in  the  record,  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 


Charles  Mudge 

v. 

Frank  W.  Bullock,  Admr.,  etc. 

1.  Married  women — power  to  indorse  note.  Prior  to  the  Married 
Woman's  act  of  1861  a  married  woman,  acting  for  herself,  could  not  legally 
make,  indorse  or  accept  notes  or  bills.  The  husband  was  entitled  to  all  her 
personal  property  which  she  had  at  the  time  of  the  marriage  or  acquired 
during  coverture.  Therefore,  a  note  payable  to  her  or  order,  in  legal  effect, 
was  payable  to  her  husband,  and,  as  a  general  rule,  it  could  be  transferred 
only  by  him. 

2  Same — transfer  of  note  by  her,  with  husband's  consent,  good.  If  a  mar- 
ried woman,  before  the  act  of  1861,  indorsed  a  note  payable  to  her,  with 
her  husband's  knowledge  and  consent,  or  by  his  authority,  or  he,  after  the 
transfer,  ratified  the  same,  the  indorsement  will  be  good  and  pass  the  legal 
title. 

3.  Same — husband's  authority  to  indorse  note  may  be  implied.  Where  a 
husband  left  this  State  for  California,  leaving  his  wife  in  charge  of  his  farm 
and  to  manage  the  same,  and  during  his  absence  the  wife  sold  a  horse, 
taking  a  note,  payable  to  herself,  for  the  price,  and  indorsed  the  same  to  a 
creditor  of  the  husband  in  payment  of  his  debt,  and  the  husband,  on  his  re- 
turn, approved  the  same,  it  was  held,  that  the  wife's  indorsement  could  be 
sustained  on  two  grounds,  an  implied  authority  from  her  husband,  and 
his  subsequent  ratification. 

Appeal  from  the    Circuit  Court   of  LaSalle  county;    the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.    Henry  Gunn,  and  Mr.    R.    D.  McDonald,   for  the 

appellant. 

Mr.  E.  F.  Bull,  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

The  only  question  presented  by  this  record  is,  whether  the 
indorsement  of  the  note  by  Mary  Dixon,  the  payee,  transfer- 
red the  legal  title  of  the  instrument  to  appellee.  The  note  in 
question  was  executed  and  indorsed  in  1857,  when,  under  the 
common  law,  a  married  woman  could  not,  acting  for  herself, 
legally  make,  indorse  or  accept  notes  or  bills.  1  Parsons  on 
Notes  and  Bills,  78.  The  husband  of  a  married  woman  was 
entitled  to  all  the  personal  property  of  the  wife  which  she  had 
at  the  time  of  marriage  or  that  she  might  acquire  during 
coverture.  A  promissory  note,  therefore,  made  payable  to  a 
married  woman  or  her  order,  in  legal  effect  was  payable  to  the 
husband,  and,  as  a  general  rule,  a  transfer  of  such  an  instru- 
ment could  only  be  made  in  the  name  of  the  husband.  Mil- 
ler v.  Delamater,  12  Wend.  433;  Chitty  on  Bills,  25. 

But,  while  the  legal  title  of  the  note  in  question  was  in  the 
husband  of  Mary  Dixon,  yet,  if  he  authorized  her  to  indorse 
the  note  in  her  own  name,  or  if,  after  the  indorsement  was 
made  and  he  was  informed  of  it,  he  ratified  and  confirmed  the 
act,  this  would  be  binding,  and  the  title  to  the  note  would  pass 
as  effectually  as  if  the  indorsement  had  been  made  by  the  hus- 
band in  person. 

Upon  this  question,  Parsons  on  Notes  and  Bills,  vol.  1,  page 
81,  says:  "  But  it  is  a  familiar  principle  that  a  man,  either  in 
his  general  dealings  or  in  a  particular  transaction,  may  adopt 
whatever  name  he  chooses  and  he  wTill  be  bound  accordingly. 
If,  therefore,  a  husband  should  put  his  wife's  name  to  a  note 
given  on  his  own  account,  he  would  be  considered  as  having 
adopted  his  wife's  namejrrtf  hac  vice,  and  would  be  liable  on 
the  note.  Upon  the  same  principle,  if  the  husband  clearly 
authorizes  his  wife  to  ffive  notes  on  his  own  account  and  sign 
her  own  name,  and  she  does  so,  he  will  be  liable.  Therefore, 
if  the  wife  executes  a  note  for  her  husband,  in  his  presence, 
and  signs  her  own  name  merely,  with  his  knowledge  and  con- 
sent, he  will  be  bound.  So,  if  the  wife  signs  in  this  form,  and 
afterwards   the  husband,  upon   being  informed  of  it,  ratifies 
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and  confirms  the  act,  this   will  be  equivalent  to  a  prior  au- 
thority." 

In  Pristwich  v.  Marshall,  7  Bingham,  565,  where  a  bill  of 
exchange  was  drawn  and  indorsed  by  a  married  woman  and  in 
her  name,  it  was  held,  as  the  indorsement  was  made  with  the 
knowledge  and  by  the  authority  of  the  husband,  the  title  to 
the  bill  passed  by  the  indorsement. 

In  Cotes  v.  Davis,  1  Campb.  485,  where  an  action  was 
brought  by  the  indorsee  against  the  maker  of  a  promissory  note 
payable  to  a  Mrs.  Carter  or  order,  and  indorsed  by  her  in  her 
own  name,  on  the  trial  it  appeared  that  the  note,  with  the  in- 
dorsement thereon,  was  presented  to  the  defendant,  who  said  it 
would  be  paid  in  a  few  days.  The  proof,  however,  showed 
that  Mrs.  Carter  was  the  wife  of  one  Cole,  who  was  still  living. 
Lord  Ellenborough  said  the  jury  might  presume  that  her  hus- 
band authorized  her  to  indorse  notes  by  the  name  in  which  she 
herself  passed  in  the  world,  and  that  the  defendant  was  estop- 
ped from  contesting  her  authority  for  this  indorsement. 

While  it  is  true,  in  the  decision  of  the  question,  prominence 
was  given  to  the  fact  of  the  promise  of  the  defendant  to  pay 
the  note  when  presented,  yet  the  decision  clearly  establishes 
the  principle,  that  the  authority  of  a  married  woman  to  in- 
dorse a  note  may  be  presumed  from  the  circumstances  sur- 
rounding the  transaction. 

The  same  principle  is  announced  in  Miller  v.  Delam,ater, 
supra,  where  the  question  involved  was  similar  to  the  one  pre- 
sented by  this  record. 

In  this  case,  as  appears  from  the  evidence  introduced  on  the 
trial,  Thomas  Dixon,  the  husband  of  Mary  Dixon,  went  to 
California  in  1852  and  remained  there  for  about  two  years. 
He  left  his  wife  in  charge  of  the  farm,  and  while  he  gave  her 
no  express  authority  to  take  notes  in  her  own  name  and  indorse 
them,  she  did  have  authority  to  manage  the  farm  and  to  do 
all  acts  necessary  to  a  proper  management  of  such  business  as 
might  arise.  In  the  discharge  of  this  business  Mary  Dixon 
sold  a  horse  that  belonged  to  her  husband,  and  received  the 
note  in   payment   of  the  same.     This   note  she  indorsed    to 
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appellee  to  pay  a  debt  of  her  husband  which  he  had  contracted 
before  leaving  home.  Dixon,  in  his  evidence,  says:  "  I  wanted 
the  debt  paid,  and  would  have  done  the  same  thing  if  I  had 
been  at  home.  I  knew  of  the  transaction  on  my  return  from 
California.     It  was  satisfactory  to  me." 

Under  the  evidence,  and  in  view  of  the  authorities,  we  are 
satisfied  the  indorsement  of  the  note  may  be  sustained  on 
either  of  two  grounds:  First,  as  Mary  Dixon  was  intrusted 
with  the  business  of  her  husband  and  had  authority  to  do  all 
acts  necessary  to  a  proper  discharge  of  the  business,  while  she 
did  the  business  in  her  own  name,  it  having  been  done  with 
his  knowledge  and  approbation,  her  acts  may  be  regarded  as 
his,  Second,  conceding  that  the  indorsement  was  not,  in  the 
first  instance,  authorized,  yet,  when  the  husbaad  was  informed 
of  it,  we  are  of  opinion  the  evidence  before  the  court  was 
ample  to  justify  the  court  in  finding  that  the  husband  affirmed 
and  ratified  the  act,  and  thus  adopted  it  as  his  own. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


Phineas  B.  Bartlett  et  al. 

V. 

Celestia  Blaine. 

1.  Fraud — when  action  lies  for  fraudulent  representations.  A  mere  fraud- 
ulent representation  is  not  actionable  per  se.  To  recover,  the  plaintiff  must 
not  only  show  that  the  representations  were  made,  and  that  they  were  false 
and  fraudulent,  but  he  must  also  show,  affirmatively,  that  he  has  been  injured 
thereby — that  he  is,  in  someway,  placed  in  a  worse  condition  than  he  would 
have  been  had  the  words  been  true. 

2.  Where  a  party  induced  a  creditor  to  sign  a  composition  agreement, 
whereby  he  accepted  one-half  of  his  claim  in  full,  upon  the  representation 
of  his  debtor  that  no  person  had  received  any  other  thing,  etc.,  the  fact  that 
the  debtor  had  given  his  note  for  $500  to  induce  another  creditor  to  sign  the 
same  agreement,  which  note,  upon  suit  thereon,  was  adjudged  void,  is  not 
sufficient  to  avoid  the  contract  of  composition,  as  it  worked  no  injury  to  the 
creditor. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  McClellan,  Hodges  &  Cummins,  for  the  appellants. 
Mr.  Frederic  Ullman,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  is  an  action  on  the  case,  for  fraud,  by  appellants  against 
appellee.  The  plea  was,  not  guilty.  The  verdict  was,  not 
guilty,  and  judgment  for  appellee  for  costs,  and  appellants 
appeal  to  this  court. 

Counsel  for  appellants  do  not  contend  that  any  right  of  re- 
covery was  shown,  except  under  the  second  count  in  the  declar- 
ation. Under  tjiat  count  it  was  proven,  on  the  trial,  that,  on 
the  10th  day  of  February,  defendant  was  indebted  to  plaintiffs 
in  the  sum  of  $2094.67.  and  that  he  was  indebted  toother  cred- 
itors amounting,  in  all,  to  the  sum  of  $62,297.17,  and  that  his 
assets  at  the  time  were  of  the  value  of  $35,836.00;  that  pro- 
ceedings in  bankruptcy,  instituted  against  appellee,  were  pend- 
ing in  the  Federal  Court;  that  appellee  was  trying  to  induce 
all  his  creditors  to  sign  articles  of  compromise,  by  which  each 
should  accept  50  cents  on  the  dollar,  and  release  appellee;  that 
most  of  the  creditors  had  consented  to  do  so,  and  had  signed 
the  composition  agreement,  and,  among  them,  Peake,  Opdyke 
&  Co.  had  signed,  whose  claim  was  $4702.45;  that,  under  these 
circumstances,  Blaine  called  upon  Hodges,  the  attorney  and 
agent  of  plaintiffs,  and  induced  him  to  sign  the  firm  name  of 
appellants  to  the  article  of  settlement  in  consideration  of  the 
50  per  cent  they  should  receive  under  the  composition,  and  in 
consideration  that  certain  representations  made  by  Blaine  at 
that  time  were  true;  that,  before  so  signing,  Hodges,  in  behalf 
of  plaintiffs,  demanded  and  received  from  Blaine  a  statement  in 
writing,  signed  by  him,  in  which  he,  among  other  things,  stated 
that  (other  than  $300  to  be  paid  to  one  Colby  for  his  services, 
and  to  cover  costs  in  the  bankruptcy  proceedings,)  "no  person 
has  received  or  shall  receive  any  other  compensation  in  the 
premises,  directly  or  indirectly."     Proof  was  also  given  tend- 
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ing  to  show  that  before  the  time  when  Blaine  signed  this  state- 
ment he  had  signed  a  note  of  $500  to  one  Bullene,  an  agent  of 
Peake,  Opdyke  &  Co.,  to  induce  Bollene  to  procure  his  princi- 
pals to  sign  the  composition  articles,  and  that  at  the  time  Blaine 
signed  such  statement  this  $500  note  was  outstanding.  Proof 
was  also  given  tending  to  show,  Blaine  had  been  sued  upon  this 
$500  note,  and  had  defended  the  same  upon  the  ground  that  it 
was  void  for  duress  in  the  procuring  of  its  execution,  and  that, 
on  a  trial  on  the  merits  in  that  case,  it  was  so  adjudged. 

In  this  case  plaintiffs  were  paid  the  amount  provided  for  in 
the  composition  articles,  and  then  sued  for  the  balance  of  their 
original  claim,  seeking  to  avoid  the  effect  of  the  composition 
on  account  of  the  fact  that  this  Bullene  note  had  been  given, 
and  therefore  the  statement  of  Blaine  upon  which  the  compo- 
sition was  accepted  by  plaintiff  was  untrue  when  it  was  made. 

This  Bnllene  note  was  adjudged  void.  Void  things,  in  law, 
are  equivalent  to  no  things.  The  existence  of  a  void  note  was 
not,  in  substance,  incompatible  with  the  statement  that  "no 
person  had  received  any  other  thing,"  etc.  This  is  not  suffi- 
cient to  invalidate  the  contract  of  composition. 

Again,  a  mere  fraudulent  representation  is  not  actionable 
per  se.  If  a  man  utter  slanderous  words  of  his  neighbor,  the 
neighbor  may  have  his  action,  though  he  be  not  damaged  by 
the  words  spoken.  If  a  man,  upon  a  valuable  consideration, 
promise  to  another  that  he  will  do  any  given  thing,  and  fail  to 
perform  his  promise,  an  action  lies  for  the  breach  of  promise, 
though  no  damage  be  done.  ~Not  so  in  an  action  for  fraudulent 
representations.  In  such  action,  the  plaintiff  mast  not  only 
show  that  the  representations  were  made,  and  that  they  were 
false  and  fraudulent,  but  he  must  also  showT,  affirmatively,  that 
he  has  been  injured  thereby — that  he  is,  in  some  way,  in  a  worse 
condition  than  he  would  have  been  had  the  words  been  true. 

In  this  case,  no  such  thing  is  shown.  Plaintiffs  have  never 
been  called  upon  to  pay  this  note  to  Bullene,  nor  could  they 
be.  The  existence  of  the  note  has  in  no  way  prevented  them 
from  getting  promptly  their  50  per  cent  upon  their  claim,  ac- 
cording to  the  terms  of  their  contract.     It  is  said,  however, 
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that  they  were  thereby  induced  to  sign  the  composition  articles, 
but  there  is  no  attempt  to  prove  that  they  are  in  any  worse 
condition  than  they  would  have  been  if  they  had  not  signed. 

They  had  a  claim  against  a  man  insolvent,  his  hands  tied  by  a 
bankruptcy  proceeding  pending,  with  over  $60,000  of  liabilities 
and  only  about  $35,000  of  assets. 

No  proof  is  offered  to  prove  that  the  demand  of  plaintiffs, 
under  the  circumstances,  was  of  any  greater  value  than  the 
money  they  accepted  therefor. 

The  plaintiffs,  on  the  record,  failed  to  make  out  a  cause  of 
action  at  the  trial  below.  Assuming  all  the  evidence  given  in 
their  behalf  to  be  true,  and  adopting  all  the  inferences  which 
might  reasonably  be  drawn  from  the  evidence  in  plaintiffs' 
favor,  no  cause  of  action  is  shown. 

It  is  therefore  unnecessary  to  examine  the  instructions  given. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Edward  G.  W.  Rietz  et  al. 

v. 

Frank  Coyer  et  al. 

Mechanic's  lien — limitation.  A  material-man,  who  lias  furnished  lum- 
ber for  the  erection  of  a  building,  can  not  enforce  his  lien  against  the  estate 
of  the  owner  of  the  building,  after  the  expiration  of  six  months  from  the 
time  payment  is  due,  so  as  to  cut  off  the  lien  of  other  creditors  who  have 
proved  their  claims,  where  the  personal  estate  is  insufficient  for  their  pay- 
ment. 

Writ  of  Error  to  the  Circuit  Court  of  Kankakee  county; 
the  Hon.  X.  J.  Pillsbury,  Judge,  presiding. 

Messrs.  Bonfield  &  Paddock,  for  the  plaintiffs  in  error. 

Messrs.  W.  H.  Kichardson  &  Bro.,  for  the  defendants  in 
error. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  petition  in  the  Kankakee  circuit  court,  by  Edward 
G-.  W.  Rietz  and  others,  as  partners  in  the  lumber  business, 
plaintiffs,  and  against  Frank  Coyer  and  others,  defendants,  to 
enforce  a  lien  for  materials  furnished  in  the  construction  of  a 
house  on  the  premises  described. 

It  is  alleged  the  contract  was  made  with  Alexis  Blanchette, 
who  died  in  January,  1873,  and  Matilda  Blanchette,  his  widow, 
and  Frank  Coyer  were  appointed  administrators  on  his  estate. 
They  deny  the  right  to  a  lien  as  claimed,  setting  up  that  pro- 
vision of  the  statute  which  provides  that  no  creditor  shall  be 
allowed  to  enforce  his  lien  to  the  prejudice  of  another  creditor, 
unless  suit  shall  be  brought  within  six  months;  and  they  allege 
when  this  suit  was  brought  there  were  other  creditors  of  the 
estate,  whose  claims  have  been  proved,  and  are  a  lien  thereon. 
They  allege  complainants  did  not  file  their  claim  in  the  county 
court  within  two  years. 

On  the  hearing,  the  bill  was  dismissed,  without  preju- 
dice to  proceeding  at  law  against  the  estate  of.  the  deceased, 
Blanchette. 

These  proceedings  were  instituted  against  the  administra- 
tors of  Alexis  Blanchette  and  his  heirs  at  law.  It  appears  the 
contract  for  the  lumber  was  made  by  the  deceased  in  1871,  and 
for  which  he  executed  his  notes  on  March  28,  1871,  one  pay- 
able July  15,  1871,  and  the  other  seven  months  after  date. 
These  notes  plaintiffs  in  error  filed  in  the  probate  court,  other 
creditors  of  Blanchette  filing,  about  the  same  time,  their 
claims,  amounting,  with  the  widow's  award,  to  more  than  the 
amount  of  the  personal  property.  This  being  the  condition 
of  affairs,  plaintiffs  in  error  withdrew  the  notes,  and,  in  July, 
1874,  filed  this  petition  for  a  lien. 

These  creditors  who  had  their  claims  allowed  must  be  re- 
garded as  judgment  creditors.  The  claim  of  these  material- 
men for  a  lien,  not  having  been  asserted  until  after  the  lapse 
of  six  months,  can  not,  under  the  statute,  prevail  against  the 
iien  of  these  judgment  creditors.     K.  S.  1874,  p.  668. 
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In  the  case  cited  by  plaintiffs  in  error  (Shaeffer  et  al.  v.  Weed 
et  al.  3  Gilm.  511)  it  was  held,  if  the  creditor  who  has  furnished 
the  labor  or  materials  shall  not  file  his  bill  until  after  the  expira- 
tion of  six  months  from  the  time  payment  was  due  to  him  by 
the  terms  of  his  contract,  in  that  case  his  lien  ceases  as  against 
any  other  such  creditor  or  incumbrancer  by  mortgage,  judgment 
or  otherwise,  existing  at  the  time  of  the  rendition  of  his  judg- 
ment, whether  the  same  were  created  prior  or  subsequent  to 
the  making  of  the  contract  under  which  he  seeks  to  enforce 
his  lien.     p.  517. 

We  think  this  case  controls  the  one  before  us,  and  the  lien 
of  plaintiffs  in  error,  as  claimed,  can  not  be  enforced. 

The  decree  of  the  circuit  court  dismissing  the  bill  was  right, 

and  it  must  be  affirmed. 

Decree  affirmed. 


John  G.  Hokne 


Andkew   J.  Sullivan. 

1.  Pleading  and  evidence — special  damages.  Special  damages  must 
be  particularly  specified  in  the  declaration  or  the  plaintiff  will  not  be 
allowed  to  give  evidence  of  them  at  the  trial.  Evidence  of  damages  arising 
from  the  loss  of  boarders,  growing  out  of  the  party's  arrest,  is  not  admissi- 
ble unless  specially  claimed  in  the  declaration. 

2.  Evidence^— malMous  prosecution.  In  an  action  for  malicious  pros- 
ecution  for  arresting  the  plaintiff,  it  is  error  to  admit  evidence  in  behalf  of 
the  plaintiff,  of  a  difficulty  in  which  the  defendant's  wife  had  been  con- 
cerned, or  respecting  the  character  of  defendant's  wife  and  son  for  peace 
and  quietness. 

3.  Malicious  prosecution— legal  advice  as  a  defense.  Where  a  party, 
in  good  faith,  consults  with  a  licensed  attorney  and  acts  upon  his  advice  in 
making  a  complaint  for  the  arrest  of  another,  he  may  show  that  fact  in  de- 
fense, and  it  is  not  incumbent  on  him  to  go  further  and  show  that  such 
attorney  was  a  man  learned  and  skilled  in  his  profession. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 
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Messrs.  Bonfield,  Swezey  &  Smith,  for  the  appellant. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  an  action  for  a  malicious  prosecution,  wherein  a 
verdict  and  judgment  were  rendered  for  the  plaintiff,  and  the 
defendant  appealed. 

The  malicious  prosecution  complained  of  was  in  making  a 
complaint,  before  a  police  justice  of  the  city  of  Chicago,  and 
causing  the  defendant  to  be  arrested  for  an  alleged  violation 
of  an  ordinance  of  the  city,  which  provides  that  any  person 
who  shall  make,  aid,  countenance  or  assist  in  making  any  im- 
proper noise,  riot  or  disturbance,  breach  of  the  peace,  or  diver- 
sion, etc.,  in  the  city,  shall  be  subject  to  a  fine,  etc. 

The  parties  occupied  adjoining  houses  in  the  city  of  Chi- 
cago, separated  by  a  narrow  space,  and  defendant  had  erected, 
on  his  own  ground,  a  high  board  fence  to  protect  his  premises 
from  annoyances  which  he  had  been  suffering  from  the  inmates 
of  plaintiff's  house,  by  the  casting  from  the  windows  of  offen- 
sive substances  upon  defendant's  premises,  and  otherwise. 
After  the  erection  of  the  fence,  repeated  attempts  were  made 
by  the  inmates  of  plaintiff's  house,  in  the  night  time,  to  tear 
it  down,  and  it  was  partially  destroyed.  This  conduct  formed 
the  subject  of  the  complaint  under  which  the  arrest  was  made. 
On  June  27, 1872,  plaintiff  was  discharged  from  the  complaint, 
and  it  was  dismissed.  This  suit  for  the  alleged  malicious 
prosecution  was  commenced  April  8, 1874. 

The  record  in  this  case  discloses  several  errors.  It  was  error 
to  permit  evidence  of  special  damages,  claimed  as  arising  from 
plaintiff's  boarders  leaving  after  the  arrest,  and  the  loss  of  in- 
come on  this  account.  There  is  no  particular  allegation  in 
respect  thereto  in  the  declaration.  The  rule  is,  that  special 
damages,  such  as  these,  must  be  particularly  specified  in  the 
.declaration,  or  the  plaintiff  will  not  be  permitted  to  give  evi- 
dence of  them  at  the  trial.  2  Greenlf.  Ev.  §  254;  Miles  v. 
Weston,  60  111.  361;  Adams  v.  Gm^dner,  78  id.  568;  Baldwin 
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v.  Western  Railroad  Corporation,  4  Gray,  333;  S quire  v. 
Gould,  14  "Wend.  159;  Donnell  v.  Jones,  13  Ala.  490. 

It  was  error  to  admit  evidence  of  a  difficulty  in  which  de- 
fendant's wife  had  been  concerned,  and  respecting  the  charac- 
ter of  defendant's  wife  and  son  for  peace  and  quietness. 

The  reception  of  this  testimony  was  in  violation  of  the 
plainest  rules  of  evidence,  and  palpably  inadmissible. 

It  was  in  evidence,  that  defendant,  in  making  the  complaint, 
acted  in  pursuance  of  the  legal  advice  of  an  attorney  in  Chi- 
cago, whom  he  consulted  upon  the  subject,  whom  he  had 
known  as  an  attorney  for  some  time  previously,  and  had  been 
in  the  habit  of  consulting  and  advising  with  in  legal  matters. 

In  view  of  the  evidence  upon  this  subject,  defendant  asked  a 
proper  instruction  applicable  to  it,  employing  the  word  "  attor- 
ney," in  description  of  the  person  he  had  consulted.  The 
court  modified  the  instruction  by  adding,  in  qualification  of 
the  term  "  attorney,"  the  words,  "  and  who  was  learned  in  the 
law,"  and  as  thus  modified  gave  the  instruction,  which  was 
excepted  to  by  the  defendant.  And  the  court  gave  an  instruc- 
tion for  the  plaintiff,  that  it  was  not  enough  that  the  person 
thus  consulted  was  a  lawyer,  "  but  the  defendant  must  prove 
that  he  was  a  man  learned  and  skilled  in  his  profession,  before 
he  can  escape  under  cover  of  legal  advice." 

In  order  to  practice  as. an  attorney  at  law  in  this  State,  a 
license  must  be  obtained  from  the  Supreme  Court  of  the  State, 
which,  as  the  general  rule,  is  granted  upon  public  examination 
before  the  court  as  to  qualification.  An  attorney  thus  licensed 
to  practice  the  profession  of  the  law  in  the  community,  with 
such  a  voucher  of  his  legal  knowledge,  may  be  reasonably  sup- 
posed to  be  competent  to  give  legal  counsel,  and  to  justify 
resort  therefor  to  such  a  source.  In  Murphy  v.  Larson,  77 
111.  172,  it  was  held,  that  acting  upon  the  advice  of  one  who 
only  held  himself  out  as  a  lawyer,  but  was  not  a  licensed  at- 
torney under  the  laws  of  the  State,  was  not  a  justification  in 
such  a  case.  The  person  there  was  not  an  attorney  at  law;  he- 
only  pretended  to  be  one.  "We  know  of  no  warrant  of  author- 
ity for  imposing  upon  a  party  such  a  burden  of  proof,  as  did 


1876.]        Lyon  &  Co.  v.  Culbertson,  Blair  &  Co.  33 

Syllabus. 

this  instruction  for  appellee — that  it  was  not  enough  to  show 
that  the  defendant's  legal  adviser  was  a  lawyer,  but  that  de- 
fendant must  go  further,  and  in  addition  thereto,  prove  that 
he  was  learned  and  skilled  in  his  profession.  We  regard  the 
instruction  as  erroneous,  as  being  calculated  to  mislead  the 
jury,  as  also  the  modification  which  was  made  of  appellant's 
instruction. 

We  are  also  of  opinion  there  was  error  in  not  granting  de- 
fendant's motion  for  a  new  trial,  on  the  ground  that  the  verdict 
was  not  warranted  by  the  evidence.  Under  our  statutory  defi- 
nition of  riot,  as  embracing  the  case  where  two  or  more  per- 
sons actually  do  an  unlawful  act,  with  force  or  violence,  against 
the  property  of  another,  with  or  without  a  common  cause  of 
quarrel,  there  was  clearly  a  riot  committed,  and  we  think  the 
evidence  shows  the  defendant  had  reasonable  cause  to  believe 
that  its  commission  was  aided  and  countenanced  by  the  plain- 
tiff. 

Without  entering  further  into  the  testimony,  we  will  say  of 
it,  that  in  our  opinion  it  shows  probable  cause  for  making  the 
complaint. 

The  judgment  is  reversed. 

Judgment  reversed. 


J.  B.  Lyon  &  Co. 

v. 

Culbertson,  Blair  &  Co. 

1.  Usage  of  trade  —  as  affecting  contracts.  Wnere  there  is  a  well 
known  usage  which  obtains  in  trade,  it  will  be  presumed  that  all  who 
engage  in  that  business,  where  it  prevails,  contract  with  a  view  to  it,  unless 
they  exclude  the  presumption  by  their  contract.  Hence,  a  usage  may  be 
proved  to  interpret  the  otherwise  indeterminate  intention  of  the  parties, 
and  to  ascertain  the  nature  and  extent  of  their  contracts. 

2.  A  commercial  usage,  to  take  the  place  of  general  law,  must  be  so 
uniformly  acquiesced  in  for  such  a  length  of  time  as  to  force  the  inference 
that  it  entered  into  the  minds  of  the  contracting  parties  ar.d  formed  a  part 
of  the  contract. 

3- 83d  III. 
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3.  Contract— for  future  delivery.  On  a  contract  for  the  sale  and  delivery 
of  grain  at  a  future  day,  where  the  delivery  and  payment  are  to  be  concur- 
rent acts,  neither  party  can  put  the  other  in  default  without  performing  on 
his  part,  or  offering  to  perform. 

4.  A  contract  for  the  sale  of  wheat  in  store,  to  be  delivered  at  a  future 
time,  which  requires  the  parties  to  put  up  margins  as  security,  and  provides 
that,  if  either  party  fails,  on  notice,  to  put  up  further  margins  according  to 
the  market  price,  the  other  may  treat  the  contract  as  filled  immediately,  and 
recover  the  difference  between  the  contract  and  market  price,  without  offer- 
ing to  perform  on  his  part,  or  showing  an  ability  to  perform,  is  illegal  and 
void,  as  having  a  pernicious  tendency. 

Appeal  from  the  Superior  Court  of  Cook  county. 

Mr.  Leonard  Swett,  and  Mr.  John  J.  Herrick,  for  the 

appellants. 

Messrs.  Dent  &  Black,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

We  learn,  from  this  record,  that  appellees,  as  partners  in 
the  firm  of  Culbertson,  Blair  &  Co.,  brought  suit  against 
appellants,  also  partners,  doing  business  under  the  name  of 
J.  B.  Lyon  &  Co.,  to  recover  damages  for  an  alleged  failure  to 
perform  contracts  for  the  purchase  of  a  quantity  of  wheat. 

There  were  several  contracts,  alike  in  their  terms,  except  as 
to  amounts  and  dates,  and  they  were  signed  by  different  per- 
sons.    This  is  a  copy  of  one  of  them : 

"  Chicago,  August  14,  1872. 

"We  have  this  day  bought  of  Culbertson,  Blair  &  Co. 
10,000  bushels  of  No.  2  spring  wheat,  in  store,  at  $1.57^  per 
bushel,  to  be  delivered,  at  sellers'  option,  during  August,  1872. 
This  contract  is  subject,  in  all  respects,  to  the  rules  and  regu- 
lations of  the  board  of  trade  of  the  city  of  Chicago. 

J.  B.  Lyon  &  Co.,  C." 

The  rules  and  regulations  referred  to  are  embraced  in — 

"Btjle  IX.     Margins  on  Time  Contracts. 
"Section  1.     On  all  time  contracts,  made  between  mem- 
bers of  the  association,  deposits  for  security  and  margin  may 
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be  demanded  by  either  or  both  parties;  said  margin  not  to 
exceed  ten  (10)  per  cent  on  the  valne  of  the  property  bought 
or  sold  on  the  day  it  is  demanded.  All  such  deposits  to  be 
made  with  the  treasurer  of  the  association,  unless  otherwise 
agreed  upon  by  the  parties.  Said  deposits  and  margins  may 
be  demanded  on  and  after  the  date  of  contract,  and  from  time 
to  time,  as  may  be  necessary  to  fully  protect  the  party  calling 
for  the  same.  When  margins  are  demanded,  the  party  called 
npon  shall  be  entitled  to  deduct  from  the  margin  called  any 
difference  there  may  be  in  his  favor  between  the  market  price 
and  the  contract  price  of  the  property  bought  or  sold.  Any 
deposit  made  to  equalize  the  contract  price  with  the  market 
price  shall  be  considered  as  a  deposit  for  security,  and  not 
margin. 

"  Sec.  2.  Should  the  party  called  upon,  as  herein  provided 
for,  fail  to  respond  within  the  next  banking  hour,  it  shall 
thereafter  be  optional  with  the  party  making  such  call,  by 
giving  notice  to  the  delinquent,  to  consider  the  contract  filled 
at  the  market  value  of  the  article  at  the  time  of  giving  such 
notice;  and  all  differences  between  said  market  value  and  the 
contract  price  shall  be  settled  the  same  as  though  the  time  of 
said  contract  had  fully  expired:  Provided,  hoivever,  that, 
when  the  call  is  made  during  the  general  meeting  of  the 
board  between  11  A.  M.  and  1  P.  M.,  the  deposit  shall  be 
made  before  2  o'clock  of  the  same  day." 

Under  these  contracts,  deposits  and  margins  were  put. up  by 
the  parties  in  conformity  to  the  rules,  from  time  to  time.  On 
the  19th  day  of  August,  1872,  the  market  for  No.  2  spring 
wheat  opened  at  from  $1.55  to  $1.57,  and  declined  during  the 
day,  closing,  after  exchange  hours,  at  from  $1.44  to  as  low  as 
$1.38.  On  the  20th,  the  market  opened  at  from  $1.27  to 
$1.34,  and  fell  rapidly  during  business  hours.  Between  11 
and  1  o'clock,  it  was  as  low  as  $1.10  to  $1.11  per  bushel. 

It  is  claimed  that,  on   the  morning  of  the  20th,  appellees 
became  entitled  to  further  deposits,  and  thereupon,  by  written  . 
notice  sent  to  the  office  of  the  buyers,  demand  was  made  of 
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Lyon  &  Co.  for  farther  margins,  but  failing  to  respond  to  the 
demand  within  the  next  banking  hour,  Culbertson,  Blair  & 
Co.  elected,  under  the  rules,  to  consider  the  contracts  filled, 
and  charged  to  account  of  Lyon  &  Co.  the  difference  between 
the  purchase  price  and  $1.11^,  and  notified  appellants  thereof. 
This  difference  is  the  matter  in  dispute  between  the  parties. 
On  a  trial  in  the  court  below,  the  jury  found  for  plaintiffs  the 
difference  as  claimed.  A  motion  for  a  new  trial  was  over- 
ruled, and  judgment  rendered  on  the  finding,  and  this  appeal 
is  brought  by  defendants. 

The  contract  signed  by  Anderson  has  been  adjusted,  and 
hence  it  is  not  necessary  to  be  considered;  but  the  contracts 
signed  by  Templeton,  as  the  purchaser,  were  admitted  in  evi- 
dence against  the  objections  of  appellants.  The  court  excluded 
evidence  offered  by  appellees  to  show  a  usage  among  the 
members  of  the  board  of  trade  to  demand  of  the  broker  the 
name  of  his  principal  at  the  time  of  the  purchase,  and  failing 
to  do  so,  it  was  regarded  as  an  election  by  the  seller  to  look 
alone  to  the  agent  for  a  fulfillment  of  the  contract.  The 
proper  foundation  for  the  introduction  of  this  evidence  was 
laid. 

Inasmuch  as  the  great  mass  of  commercial  business  is  trans- 
acted by  men  pressed  by  their  affairs,  and  who  are  not  in  the 
habit,  even  if  time  would  permit,  of  reducing  their  agreements 
to  writing,  beyond  a  mere  memorandum,  the  courts  are  com- 
pelled to  look  to  the  usages  of  trade  or  business  to  learn  the 
real  intention  of  the  parties.  If  proof  of  such  usages  was 
not  allowed,  it  is  believed  that,  in  a  large  number,  if  not  the 
greater  portion,  of  commercial  transactions,  the  intention  of 
the  parties  would  be  defeated,  instead  of  being  enforced,  when 
differences  should  occur  between  them.  Where  there  is  a 
well  known  usage  which  obtains  in  trade,  it  must  be  presumed 
that  all  who  are  engaged  in  that  business,  where  it  prevails, 
contract  with  a  view  to  it,  unless  they  exclude  the  presump- 
tion by  their  contract.  Hence,  it  has  been  repeatedly  held  by 
this  court  that  a  usage  may  be  proved  to  interpret  the  other- 
wise indeterminate  intention  of  the  parties,  and  to  ascertain 
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the  nature  and  extent  of  their  contracts,  not  from  their  express 
stipulations,  but  from  mere  implication  and  presumptions, 
and  acts  of  doubtful  or  equivocal  character;  but  to  have  com- 
mercial usage  take  the  place  of  general  law,  it  must  be  so 
uniformly  acquiesced  in  for  such  a  length  of  time  that  the 
jury  will  feel  themselves  constrained  to  find  that  it  entered 
into  the  minds  of  the  parties  and  formed  a  part  of  the  con- 
tract. Dixon  v.  Dunham,  14  111.  324;  Crawford  v.  Clark, 
15  ib.  561;  Munnv.  Burch,  25  ib.  35;  Fay  v.  Strawn,  32 
ib.  295;  Deshler  v.  Beers,  32  ib.  368;  Home  Insurance  Co. 
v.  Favorite,  46  ib.  263;  T%irner  v.  Dawson.  50  ib.  85.  Other 
cases  might  be  cited  in  illustration  of  the  rule,  were  not  those 
referred  to  amply  sufficient  for  the  purpose. 

Were  it  not  for  the  terms  and  conditions  of  the  contracts  as 
expressed  in  the  rules  of  the  board  of  trade,  the  case  would 
be  exceedingly  simple  and  free  from  all  difficulty.  We  pre- 
sume all  persons  in  the  profession  know  that  when,  on  the 
face  of  these  agreements,  the  delivery  of  the  wheat  and  the 
payment  of  the  money  were  concurrent  acts,  to  be  performed 
by  the  parties  at  one  and  the  same  time,  neither  party  could 
put  the  other  in  default  without  performing  his  part  of  the 
agreement,  or  offering  to  perform  it.  Had  the  time  elapsed 
for  performance,  all  know  that  appellees  would  have  been 
compelled  to  tender  the  wheat,  and  appellants  to  have  refused 
to  receive  and  pay  for  it,  before  the  former  could  have  sued 
and  recovered.  Pars,  on  Cont.  vol.  2,  p.  189;  1  Chit.  PI.  351. 
This  is  illustrated  by  every  well  prepared  precedent  of  a  decla- 
ration on  such  contracts,  whatever  may  be  the  form  of  action. 

But  the  parties  having  incorporated  the  rules  of  the  board 
of  trade  into  their  agreement,  the  question  arises  as  to  its 
effect  on  the  contract.  It  in  terms  provides  that,  when  either 
party  shall  be  in  default  in  putting  up  margins,  after  notice 
and  within  the  next  banking  hour,  the  party  calling  for  them 
shall  thereupon  have  the  right  to  consider  the  contract  filled 
at  the  market  value  at  the  time  of  giving  such  notice,  and  all 
differences  between  such  market  value  and  the  contract  price 
shall  be  settled  the  same  as  though  the  time  for  fulfilling  the 
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contract  had  fully  expired.  This,  in  terms,  does  not  require 
an  offer,  or  an  ability  or  willingness  to  perform  on  either  part. 
It  only,  in  terms,  requires  a  mental  operation,  unaccompanied 
with  any  physical  act.  Until  the  expiration  of  the  hour,  and 
for  a  period  of  time  afterwards,  the  party  claiming  a  default 
has,  by  the  terms  of  the  rule,  the  option  to  consider  the  con- 
tract filled  or  not,  as  he  may  choose. 

Had  the  agreement  required  the  party,  before  he  exercised 
the  option,  to  have  made  an  offer,  or  at  least  have  shown  that 
he  had  the  ability  to  fulfill  his  part  of  the  agreement,  and  was 
willing  to  do  so,  then  the  contract  would  have  conformed  to 
legal  principles;  but,  under  the  terms  of  this  contract,  appel- 
lees were  not  required  to  have  a  bushel  of  grain  they  could 
have  delivered  at  the  place  of  performance.  It  is  true,  the 
contract  speaks-  of  wheat  "  in  store,"  but  neither  wheat  nor 
warehouse  receipts  were  offered,  nor  was  it  shown  that  appel- 
lees had  any  wheat  in  Chicago,  and  it  could  not  have  been  in 
the  contemplation  of  the  parties  to  deliver  or  receive  it  else- 
where, or  it  would  have  been  so  stated  in  the  contract.  The 
use  of  the  words,  "  in  store,"  we  understand  to  mean,  that  it 
was,  at  the  time  of  delivery,  to  be  in  store  in  Chicago. 

The  fact  that  no  wheat  was  offered  or  demanded,  shows,  we 
think,  that  neither  party  expected  the  delivery  of  any  wheat, 
but,  in  case  of  default  in  keeping  margins  good,  or  even  at 
the  time  for  delivery,  they  only  expected  to  settle  the  contract 
on  the  basis  of  differences,  without  either  performing  or  offer- 
ing to  perform  his  part  of  the  agreement;  and  if  this  was  the 
agreement,  it  was  only  gaming  on  the  price  of  wheat,  and  if 
such  gambling  transactions  shall  be  permitted,  it  must  event- 
ually lead  to  what  are  called  "  corners,"  which  engulf  hundreds 
in  utter  ruin,  derange  and  unsettle  prices,  and  operate  inju- 
riously on  the  fair  and  legitimate  trader  in  grain,  as  well  as 
the  producer,  and  are  pernicious  and  highly  demoralizing  to 
the  trade.  A  contract,  to  be  thus  settled,  is  no  more  than  a 
bet  on  the  price  of  grain  during  or  at  the  end  of  a  limited 
period.  If  the  one  party  is  not  to  deliver  or  the  other  to 
receive  the  grain,  it  is,  in  all  but  name,  a  gambling  on  the 
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price  of  the  commodity,  and  the  change  of  names  never 
changes  the  quality  or  nature  of  things. 

It  has  never  been  the  policy  of  the  law  to  encourage,  or 
even  sanction,  gaming  transactions,  or  such  as  are  injurious  to 
trade,  or  are  immoral  in  their  tendency;  and  the  old  maxim, 
that  courts  will  always  suppress  new  and  subtile  inventions 
in  derogation  of  the  common  law  (Branch's  Principia,  71), 
would  be  applicable  to  such  contracts.  This  seems  to  be  a 
subtile  invention  to  abrogate  well  established,  fair  and  just 
principles  of  the  law  of  contracts,  and  not  only  so,  but  to  the 
great  injury  of  fair  and  legitimate  trade. 

Here,  there  was  surrendered  to  appellees  the  deposit  of 
$2300,  and  the  jury  have  found  a  verdict  of  $5700,  making 
in  all  $8000  for  compensation  for  damages  sustained,  when, 
so  far  as  the  evidence  shows,  appellees  had  no  wheat  they 
could  have  delivered,  in  fulfillment  of  the  contract,  nor  does 
it  appear  that  they  ever  expected  to  deliver  a  bushel  under 
this  contract.  They  do  not  show  that  they  have  lost  a  dime, 
or  that  they  are  liable  to  lose  anything  under  this  contract. 
Why,  then,  say  appellees  should  recover  this  large  sum?  All 
know  that  it  is  a  fundamental  rule  that  a  party  can  not  recover 
more  than  a  compensation  equal  to  his  loss  by  any  injury  he 
may  have  sustained,  except  where  punitive  damages  are  given. 

There  is  no  evidence  that  appellees  had  contracted  for  the 
wheat  necessary  to  fill  this  contract,  or  had  incurred  the  least 
expense  towards  its  performance.  Then,  why  allow  them  to 
recover  this  large  sum  of  money?  We  know  of  no  principle 
of  justice  that  requires  it  more  than  that  of  any  debt  incurred 
without  consideration  to  support  it.  It  is  true  that  appellees 
had  put  up  their  margins,  and  if,  at  the  end  of  the  time  stipu- 
lated, the  market  had  been  against  them,  or  if  that  had  been 
the  case  before  that  time,  and  they  had  been  in  default,  they 
would  have  lost  it. 

The  statute  has  prohibited,  under  heavy  penalties,  the  sale 
of  wheat  on  called  options  to  buy  or  sell  grain,  because  of  its 
pernicious  tendency;  but  it  seems  to  us  that  these  contracts 
for  the  sale  of  grain,  where  neither  party  intends  to  perform 
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them,  but  simply  to  cancel  them  before  or  at  their  maturity, 
and  pay  differences,  are  as  injurious  to  trade  aud  fully  as 
immoral  as  are  the  sales  of  options.  Neither  belongs  to  fair 
and  legitimate  trade. 

It  is  claimed  this  wheat  was  again  sold  to  ascertain  the  dif- 
ferences that  should  be  paid.  What  wheat?  it  may  be  asked. 
There  is  no  evidence  that  appellees  had  any  wheat  that  could 
be  delivered  at  the  place  of  this  contract.  So  far  as  we  can 
see,  the  wheat  only  existed  in  imagination;  and  even  this 
imaginary  wheat  may  have  already  been  sold  a  number  of 
times  before  the  imaginary  fulfillment  of  the  contract,  which 
it  is  claimed  put  appellants  in  default.  If  the  contract  was 
for  an  actual  sale,  a  delivery  of  the  grain  by  warehouse  receipts 
or  otherwise,  it  would  have  been  necessary  to  offer  to  perform, 
or  at  least  shown  a  readiness  to  perform,  to  have  placed  appel- 
lants in  default,  and  then  the  difference  between  the  selling 
price  and  the  contract  price  would  have  been  the  fair  measure 
of  damages. 

"Whilst  the  law  has  studiously  fostered  fair  and  legitimate 
trade,  it  has  not  sanctioned  pernicious  practices  that  are  inju- 
rious to  its  votaries,  and  are  demoralizing  in  their  tendencies. 
Nor  can  it  change  the  rule,  that  the  contract  may  have  been 
made  in  good  faith,  with  an  honest  expectation  that  the  wheat 
would  be  delivered  and  the  money  paid  therefor,  as  the  law  is 
equally  imperative  that  an  offer,  or  at  least  a  readiness,  to  per- 
form must  be  shown  by  the  party  seeking  to  put  the  other  in 
default.  But  when  they,  by  the  agreement,  dispense  with  a 
performance,  or  at  least  an  offer,  or  readiness  to  perform,  then 
they  render  the  contract  obnoxious  to  the  law  of  contracts. 
Pickering  v.  Cease,  79  111.  328.  It  is  this  effort  which  stamps 
it  as  being  in  the  nature  of  a  gaming  contract.  It  is  this 
effort  which  characterizes  the  transaction,  and  renders  it  illegal. 

We  are  aware  that  there  are  cases  which  hold  that  a  party 
may  be  excused  by  the  default  of  the  other,  in  the  perform- 
ance of  a  precedent  act,  from  proving  an  offeror  a  readiness  to 
perform  on  his  part,  before  declaring  the  contract  at  an  end. 
Nor  is  it  claimed  that,  when  appellants  failed  to  put  up  further 
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margins,  appellees  might  not  have  rescinded  the  contract  by- 
notifying  appellants  that  it  was  at  an  end.  The  contract,  on 
its  face,  was  for  the  sale  and  delivery  of  wheat,  at  a  specified 
price,  within  a  given  time;  and  there  was  a  further  agreement 
contained  in  the  rules  of  the  board  of  trade,  that  the  parties 
would  put  up  margins,  each  to  secure  the  other  in  the  perform- 
ance of  the  contract. 

Then,  when  this  latter  agreement  was  not  performed  by 
appellants,  what  resulted  as  a  legal  consequence?  Why,  man- 
ifestly the  damage,  only,  resulting  from  a  failure  to  comply 
with  its  requirement.  It  was  not  for  a  failure  to  receive  the 
grain  on  an  offer,  or  a  readiness  to  deliver.  And  in  such  a 
case,  what  may  be  recovered?  Surely  nothing  more  than  the 
damages  sustained  by  appellees.  And  what  were  the  damages 
sustained  ?  The  proof  shows  they  were  nothing,  as  appellees  had 
no  wheat  that  could  be  delivered  in  fulfillment  of  the  contract. 
An  agreement  to  perform  several  acts  at  different  times,  does 
not  authorize  a  party  to  recover  for  a  breach  of  all  because 
the  other  party  has  refused  to  perform  the  first  in  the  series. 

Suppose  an  owner  of  a  lot  of  ground  were  to  contract  with 
a  builder  to  furnish  all  the  materials  and  labor,  and  con- 
struct for  him  a  house  on  the  lot;  and  suppose  the  agreement 
provided  that  the  builder  should  commence  the  work  at  once, 
and  complete  the  structure  within  twelve  months,  and  the 
owner  was  bound  to  pay  therefor  $20,000,  in  equal  monthly 
installments;  and  the  builder  should  enter  upon  the  perform- 
ance of  the  contract,  and  expend  $1000  in  materials  and  labor, 
and  the  owner  should  make  default  in  the  payment  of  the  first 
installment.  Does  any  one  suppose  that  the  builder  could, 
even  if  the  agreement  so  provided,  treat  the  contract  as  filled 
by  him,  and  sue  for  and  recover  the  $20,000?  We  apprehend 
that  no  one  would  contend  that  he  could. 

Again,  suppose  there  should  be  added  to  such  an  agreement 
a  provision  that,  if  the  builder  should  make  default,  the  owner 
might  treat  the  contract  as  fully  performed  by  him,  does  any 
one  imagine,  on  the  default  of  the  builder,  that  the  owner 
could  sue  for  and  recover  of  the  builder,  as  though  he  had 
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paid  him  iii  advance,  the  $20,000,  although  he  had  not  paid  a 
dollar  on  the  contract?  We  presume  no  one  could  say  it  would 
be  legal  or  just  to  permit  such  a  recovery. 

Or  suppose,  in  such  a  contract,  it  should  he  agreed  that  the 
builder  should  furnish  the  materials,  for  which  the  owner  should 
pay  him,  and  if  the  owner  should  make  default,  that  he  should 
pay  for  all  increase  in  their  value;  and  suppose  that,  from  some 
sudden  and  unexpected  emergency,  building  materials  should 
advance  fifty  per  cent,  would  any  one  suppose  that  he  could, 
on  the  default  of  the  owner,  sue  him  and  recover  the  rise  in 
their  value,  we  will  suppose  $5000  or  $6000,  when  he  did  not 
have  on  hand  any  such  material,  and  had  contracted  for  none, 
nor  expended  anything  therefor?  We  apprehend  that  all  fair- 
minded  men  would  say  it  would  be  unjust  and  oppressive  in 
the  extreme. 

In  the  cases  supposed,  such  has  never  been  held  to  be  the 
measure  of  recovery,  and  it  seems  to  be  obvious  that  the  par- 
ties could  not  contract  for  such  a  measure  of  damages.  It 
would  shock  the  sense  of  justice  of  all  right-thinking  persons, 
and  such  a  rule  would  be  monstrous.  All  must  concede,  in 
the  cases  supposed,  that  a  recovery  for  the  labor  already  per- 
formed, and  money  expended,  together  with  such  proximate 
damages  as  the  party  not  in  default  had  actually  sustained, 
would  be  the  limit  of  the  recovery,  because  that  would  be  the 
injury  sustained.  Then  the  recovery  would  not  be  the  sum 
due  on  the  fulfillment  of  the  contract  by  either  party,  but  the 
amount  of  damages  sustained  by  the  breach  of  the  precedent 
clause  of  the  agreement. 

In  the  cases  supposed,  an  action  could  not  be  maintained  on 
an  averment  that  the  party  not  in  default  had  fulfilled  his  part 
of  the  contract,  although  it  might  have  stipulated  he  might 
treat  it  as  fulfilled,  but,  to  recover,  the  action  would  be  on  the 
breach  of  the  precedent  clause  of  the  agreement.  And  this 
is  the  extent  of  the  cases  which  hold  that,  on  the  breach  of  a 
precedent  clause  of  the  agreement  by  one  of  the  parties,  the 
other  may  terminate  the  contract  and  sue  for  and  recover  dam- 
ages, without  waiting  for  the  expiration  of  the  time  for  the 
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fulfillment  of  the  agreement,  or  offering  or  showing  a  readi- 
ness to  perform  his  part  of  the  contract.  And  in  such  case, 
the  party  not  in  default  may  recover  all  damages  growing  out 
of  the  breach  of  the  precedent  part  of  the  agreement,  and  not 
to  the  same  extent  that  he  could,  had  he  performed  in  full  his 
part  of  the  agreement,  and  the  other  had  not  performed  his 
part. 

We  fail  to  perceive  any  difference  in  principle  between  the 
supposed  cases  and  the  one  at  bar.  It  may  be  that,  had  the 
declaration  counted  alone  for  a  breach  of  the  agreement  to  put 
up  margins,  and  appellees  had  proved  that  they  had  sustained 
damage,  by  having  wheat  on  hand  to  deliver,  or  wheat  actually 
purchased  to  be  delivered  on  the  contract,  and  on  which  they 
had  sustained  loss,  the  amount  of  such  loss  might  have  been 
recovered;  but  no  such  loss  is  shown. 

There  is  another  class  of  cases  which  hold  that  the  contract- 
ing parties  may  fix  a  measure  of  damages  which  either  shall 
pay,  who  shall  make  default.  But,  to  be  legal,  the  sum  thus 
agreed  to  be  paid  as  liquidated  damages  must  be  reasonable, 
and  not  oppressive.  If  the  sum  thus  fixed  is  highly  penal,  and 
unjustly  oppressive,  courts  of  justice  should  never  enforce  the 
payment  of  such  exorbitant  sums.  Courts  must  treat  such 
unjust  and  oppressive  agreements  as  penalties,  and  refuse  to 
enforce  them. 

In  all  penal  bonds  there  is  a  positive  agreement  to  pay  the 
sum  named,  if  the  obligor  shall  fail  to  perform  the  annexed 
condition;  and  yet,  all  know  the  penalty  can  not  be  collected, 
but  only  the  actual  damages  sustained  by  the  breach  of  the 
condition.  If  the  damages  proved  equal  the  sum  named  in 
the  bond,  the  recovery  may  be  to  that  extent,  but  the  recovery 
is  for  the  damages,  and  not  the  penalty.  In  this  case  the  con- 
ditions contained  in  the  rules  of  the  board  of  trade,  if  to  be 
enforced  as  claimed,  are  highly  penal,  as  is  illustrated  by  the 
recovery  below — so  much  so  as  not  to  be  enforced. 

Another  view  may  be  taken  of  this  contract.  We  have  seen 
that,  in  case  of  a  failure  to  put  up  margins  as  required,  the 
party  demanding  them  may  elect  to  consider  the  contract  as 
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filled,  and  the  settlement  shall  then  be  based  on  the  difference 
between  the  contract  price  and  the  market  price  when  the  de- 
fault is  made. 

It  would  by  no  means  be  a  forced  construction,  to  say  this 
contract  means  that,  when  the  party  elects  to  regard  the  con- 
tract as  filled,  if  he  desires  to  do  more  than  to  simply  declare 
the  contract  at  an  end — if  he  desires  to  hold  the  other  party 
liable  for  damages — he  must  do  all  things  that  would  have  been 
required  of  him  in  case  the  time  for  the  delivery  had  elapsed. 
Had  the  time  for  delivery  by  one  party,  and  payment  by  the 
other,  arrived,  by  the  terms  of  the  contract,  appellee  would,  it 
may  be  held,  have  been  compelled  to  have  tendered  the  wheat 
or  warehouse  receipts  before  they  could  have  put  appellants  in 
default,  so  as  to  recover  damages  for  a  breach  of  contract. 
And  the  agreement  gave  the  sellers  the  option  to  fix  the  day 
of  delivery,  and  the  right  thereupon  to  demand  payment,  so 
it  should  be  within  the  period  limited  by  the  contract. 

If  such  was  the  effect  of  the  terms  of  this  contract,  then 
appellees  had  the  right  to,  and  were  required  to  offer  the  grain, 
whenever  they  elected  to  treat  the  time  as  having  arrived  for 
the  fulfillment  of  the  agreement.  If  they  elected,  on  the 
20th  of  August,  to  treat  the  time  as  having  arrived,  when 
they  would  fill  the  contract,  they  should  have  done  so  precisely 
as  though  the  last  day  had  arrived  within  which  they  could 
make  a  delivery  and  demand  payment.  With  this  construc- 
tion, appellees  were  bound  to  offer  the  wheat  or  warehouse 
receipts  therefor,  and  hence,  they  having  failed  to  make  such 
an  offer,  they  have  failed  to  show  themselves  entitled  to  re- 
cover. 

We  have  examined  with  great  care  the  able  and  exhaustive 
argument  of  appellees'  counsel  filed  on  a  petition  for  a  re- 
hearing, but  are  constrained  to  adhere  to  the  conclusion  here- 
tofore announced,  but  have  modified  in  some  respects  the 
views  heretofore  expressed. 

For  the  reasons  herein  expressed,  the  judgment  of  the  court 
below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


1876.]        Lyon  &  Co.  v.  Culbertson,  Blair  &  Co.  45 

Mr.  Justice  Dickey,  dissenting. 

Mr.  Justice  Dickey,  dissenting: 

My  convictions  compel  me  to  dissent  from  the  conclusions 
of  my  brethren  in  this  case. 

It  may  well  be  that  a  contract  for  the  sale  of  grain  at  a  future 
day.  at  a  given  price,  in  which  is  found  an  unconditional  agree- 
ment that  no  grain  shall  be  delivered  or  demanded,  and  no  price 
shall  be  paid,  but  that,  in  lieu  thereof,  the  difference,  on  the 
day  named  for  the  sale,  between  the  contract  price  and  the 
market  price,  shall  be  paid  by  the  seller  if  the  contract  price 
be  the  lower,  and  by  the  buyer  if  the  contract  price  be  the 
higher,  should  be  held  a  mere  gaming  contract,  and  for  that 
reason  void,  and  that,  too,  if  such  were  the  real  intention  of  the 
parties,  no  matter  under  what  form  or  device  such  intention 
might  be  attempted  to  be  concealed. 

But,  in  my  humble  judgment,  that  is  not  this  case.  The  con- 
tracts do  not  so  provide,  upon  their  face.  There  is,  in  my 
judgment,  no  fact  or  proof  in  the  record  tending  to  show  such 
vicious  intention,  and  the  fact  that  Culbertson,  Blair  &  Co. 
did  purchase  and  ship  for  Chicago  15.000  bushels  of  wheat, 
and  did  bargain,  in  Chicago,  for  other  wheat,  in  all  sufficient 
to  fill  all  these  contracts,  tends  strongly  to  show  affirma- 
tively that  the  contracts  were  made  in  good  faith,  with  the 
honest  expectation  that  the  wheat  contracted  for  would  be 
delivered,  received  and  paid  for,  in  full  execution  of  the  con- 
tracts. The  jury  have  so  found,  under  special  instructions  on 
that  very  point,  and  no  ground  is  perceived  for  questioning 
the  truth  of  the  verdict. 

In  the  opinion  delivered  in  this  case,  the  court  say:  "The 
fact  no  wheat  was  offered  or  demanded,  shows,  we  think,  that 
neither  party  expected  the  delivery  of  any  wheat,  but,  *  * 
at  the  time  of  delivery,  they  only  expected  to  settle  the  con- 
tract on  the  basis  of  differences."  In  my  judgment,  no  such 
inference  can  be  drawn  from  the  mere  failure  to  offer  to  deliver, 
for,  in  the  meantime,  appellees  had,  by  the  default  of  appel- 
lants, been  released  from  the  duty  to  deliver;  nor  can  such 
inference  be  drawn  from  the  failure  to  demand  the  wheat,  be- 
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cause,  in  the  meantime,  by  the  change  in  the  market,  appellant 
did  not  want  it  at  the  contract  price.  This  is  the  only  reason 
assigned  in  the  opinion  in  support  of  the  position.  The  ver- 
dict, in  my  judgment,  can  not  properly  be  disturbed  upon 
that  ground. 

The  case  is  not,  however,  made  to  turn  on  this  position,  but 
two  other  grounds  are  taken,  and,  unless  the  views  of  the  court 
are  not  properly  apprehended,  they  may  be  stated  as  follows: 
1st.  Assuming  these  contracts  to  be  valid,  the  plaintiffs  can 
not  recover  without  proving,  on  their  part,  an  offer,  or  at  least; 
a  readiness  to  deliver  the  wheat,  and  receive  the  price.  2d. 
that  the  contracts  are  void  upon  their  face,  because  of  the 
attempt  therein  shown  to  dispense  with  delivery. 

It  seems  to  me  that  both  of  these  propositions  are  unsound, 
and  that  the  court  has  been  led  to  approve  them  by  failing  to 
notice  and  give  full  effect  to  a  very  important  feature  of  these 
contracts.  They  provide,  as  a  fundamental  condition  prece- 
dent, that  each  party  shall,  on  demand,  give  to  the  other  secu- 
rity, and  all  the  subsequent  acts  required  by  the  provisions  of 
the  contracts  are  dependent  upon  the  performance  of  this  con- 
dition precedent.  In  the  opinion  of  the  court  under  consid- 
eration, it  is  laid  down  as  the  imperative  demand  of  the  law, 
in  all  cases  of  contracts  for  the  sale  and  delivery  of  property 
at  a  future  day,  to  be  paid  for  on  delivery,  that  the  seller,  to 
put  the  buyer  at  fault  and  subject  him  to  liability,  must  show 
an  offer,  or  at  least  a  readiness  to  deliver  the  property.  This 
undoubtedly  is  the  rule,  unless  the  buyer  has  already  been  put 
at  fault,  in  some  other  way.  There  are  many  other  ways  in 
which  the  buyer  may  be  put  at  fault.  Where  the  buyer  has 
released  or  excused  the  seller  from  the  obligation  to  perform 
the  contract,  proof  of  an  offer  or  readiness  on  the  part  of  the 
seller  is  dispensed  with. 

In  Risinger  et  al.  v.  Cheney,  2  Gilman,  90,  this  court  said: 
"The  law  is  well  settled,  that  he  who  prevents  or  dispenses 
with  the  performance  of  a  condition,  can  not  take  advantage 
of  the  non-performance." 
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A  failure  of  one  party  to  perform  a  condition  precedent, 
will  release  the  other  party  from  the  performance  of  a  subse- 
quent condition  to  be  by  him  performed,  when  the  subsequent 
condition  is,  by  the  contract,  dependent  upon  the  former.  In 
the  case  now  under  consideration,  by  the  contract,  appellees 
were  not  bound  to  deliver  the  wheat,  unless  the  security  agreed 
upon  was  given  when  demanded.  Proof  of  their  failure  to  do 
this  dispensed  with  proof  of  readiness  and  an  offer  to  deliver. 

In  Kingston  v.  Preston,  (cited  in  2  Douglas,  690,)  Lord 
Mansfield  said:  "There  are  covenants  which  are  conditions 
dependent  on  each  other,  in  which  the  performance  of  one  de- 
pends upon  the  performance  of  the  other,  and  therefore,  till 
the  prior  condition  be  performed,  the  other  party  is  not  liable 
to  an  action  on  his  covenant.  (1  Chitty's  PI.  321.)  In  this 
case,  after  the  closing  of  the  contracts  by  Culbertson,  Blair  & 
Co..  for  want  of  the  required  deposits,  had  Lyon  &  Co.,  on  the 
last  day  of  August,  demanded  the  wheat  of  the  sellers,  and 
offered  to  pay  the  contract  price,  and  had  the  sellers  failed 
to  deliver,  and  had  Lyon  &  Co.  sued  for  the  failure  to  deliver, 
they  could  not  have  recovered;  because,  by  reason  of  their 
own  failure  to  keep  their  margins  good,  Culbertson,  Blair  & 
Co.  were  no  longer  bound  to  procure  and  deliver  the  wheat. 
Under  my  conception  of  the  contracts,  the  undertakings  to 
make  the  necessary  deposits  for  security,  were  conditions  pre- 
cedent, on  which  the  undertakings,  on  the  one  hand,  to  deliver, 
and  on  the  other  to  pay,  were  dependent. 

In  the  case  of  Kingston  v.  Preston,  supra,  Preston  had 
agreed,  among  other  things,  with  Kingston,  that,  at  a  given 
time,  he  would,  on  certain  terms  to  be  performed  at  the  same 
time,  among  which  was  the  making  of  certain  deeds,  give  up 
to  Preston  and  another  his  stock  in  trade  as  a  silkmercer,  at  a 
fair  valuation;  and  Kingston,  on  his  part,  among  other  things, 
had  agreed  to  accept  the  stock  at  a  fair  valuation,  and  to  exe- 
cute the  deeds  mentioned;  and  further,  that  he  would,  at  and 
oefore  the  delivery  of  the  deeds,  "cause  and  procure  good  and 
sufficient  security"  to  be  given  to  Preston,  to  be  approved 
by  him,  for  the  payment  of  £250  monthly  to  Preston,  in  lieu 
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of  a  moiety  of  the  monthly  produce  of  the  stock  in  trade. 
Kingston  was  ready,  and  in  apt  time  offered  to  perform  his 
part  of  the  concurrent  acts  in  the  agreement  in  every  respect, 
but  he  had  neither  offered  nor  given  sufficient  security  for  the 
payment  of  the  £250  monthly.  The  court  held  that  the  giv- 
ing of  the  security,  although  mentioned  in  the  latter  part  of 
the  agreement,  was  a  condition  precedent,  on  which  the  promise 
of  Preston  to  turn  over  his  stock  was  dependent,  and  that  the 
failure  on  the  part  of  Kingston  to  give  the  necessary  security, 
released  Preston  from  his  obligation  to  goon  with  the  perform- 
ance of  the  subsequent  terms  of  the  agreement,  that  the  one 
would  deliver  and  the  other  receive  the  goods. 

On  the  same  principle,  in  the  case  now  under  consideration, 
the  failure  of  Lyon  &  Co.  to  give  the  security  agreed  upon, 
when  demanded,  released  Culbertson,  Blair  &  Co.  from  their 
promise  to  sell  and  deliver  the  wheat.  The  law  surely  can  not 
imperatively  demand  that  they  should  offer  to  do  that  which, 
by  law,  and  the  terms  of  their  contract,  it  was  not  their  duty 
to  do. 

Story  says:  "  If  the  promisor  be  prevented  from  performing 
his  contract  by  the  act  of  the  promisee,  he  will  be  discharged 
from  liability  for  non-performance."  Appellees,  having  prom- 
ised to  sell  and  deliver  this  wheat,  before  they  could  recover  of 
appellants  for  a  failure  to  buy,  must  perform  or  offer  to  per- 
form the  act  of  delivery;  but  if  they  were  prevented  from 
delivering  or  offering  to  deliver,  by  the  act  of  the  promisees, 
in  failing  to  give  security,  the  appellees  are  discharged  from 
their  liability  for  not  delivering. 

Mr.  Justice  Caton,  delivering  the  opinion  of  this  court  in 
Palm  et  al.  v.  The  Ohio  and  Mississippi  Railroad  Co.  18 
111.  320,  said:  "Where  an  act  which  the  defendant  is  bound  to 
do  is,  by  the  terms  of  the  contract,  made  a  condition  precedent 
to  the  performance  (of  another  act)  by  the  plaintiff,  (either 
in  the  nature  of  things,  or  evidently  in  the  contemplation  of 
the  parties  at  the  time  the  contract  was  entered  into,)  then  the 
failure  to  do  the  act  does,  of  itself,  prevent  the  other  party 
from  performing,  as  much  as  if  he  were  forbidden  to  perform 
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it."  Apply  this  doctrine  to  this  case,  and  it  is  found  that,  by 
the  express  terms  of  the  contract,  and  from  the  nature  of 
things,  the  putting  up  of  the  margins  necessary  for  security 
was  to  be  a  condition  precedent,  in  want  of  which  the  plain- 
tiffs below  should  not  be  required  to  perform  the  subsequent 
condition  of  delivering  the  wheat. 

In  case  of  a  contract  for  the  sale  and  delivery  of  grain  or 
other  personal  property  at  a  future  day,  to  be  paid  for  on  de- 
livery, if  the  buyer,  prior  to  the  time  of  delivery,  informs  the 
seller  that  he  will  not  accept  the  property,  this  is  a  waiver  of 
the  necessity  of  a  tender  of  the  property  by  the  seller,  and  if 
the  declaration  be  not  withdrawn  when  the  time  arrives  for  the 
delivery,  it  will  constitute  a  sufficient  excuse  for  not  offering 
to  deliver,  and,  in  such  case,  the  seller  may  recover,  without 
proof  of  a  readiness  or  an  offer  to  deliver.  This  doctrine  has 
been  repeatedly  laid  down  by  this  court.  It  is  distinctly  laid 
down  in  the  opinion  of  the  court,  by  Mr.  Justice  Breese,  in 
McPherson  v.  Walker,  40  111.  372.  The  same,  in  principle, 
is  decided  in  Wolf  v.  Willitts,  35  111.  95,  102. 

Again,  it  was  held  by  this  court,  in  Chamber  of  Commerce 
v.  jSollitt,  43  111.  523,  that  "if  one  party  to  an  executory  con- 
tract induces  the  other  to  believe  that  he  has  withdrawn  from 
his  contract,  the  other  contracting  party  need  not  wait  until 
the  day  of  performance  before  making  new  arrangements,  nor 
does  he  lose  his  remedy  against  the  delinquent  party,  by  pro- 
viding at  once  against  losses  likely  to  arise  from  such  delin- 
quency." Can  it  be  said  that  appellees  lost  their  remedy 
against  appellants,  by  not  going  on  with  these  contracts,  after 
appellants,  by  their  failure  to  make  the  required  deposits,  had 
induced  appellees  to  believe  that  they  had  withdrawn  from 
these  contracts? 

In  Fox  v.  Kitton,  19  111.  533,  it  is  said  by  this  court,  that 
"  where  a  party,  agreeing  to  do  an  act  at  a  future  day,  and 
before  the  day  arrives  declares  he  will  not  keep  his  contract, 
the  other  party  may  act  on  the  declaration  and  bring  an  action 
even  before  the  day  arrives;"  and  the  case  of  Hoekster  v. 
DeZatour,  20  Eng.  L.  and  Eq.  Eep.  157,  is  there  referred  to 
4— 83d  III. 
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with  approbation.  Can  it  be  denied  that  in  this  case  appel- 
lants, before  the  day  for  the  delivery  of  the  wheat  by  appellees 
had  arrived,  not  only  declared  by  their  default  that  they  would 
not  keep  their  contract,  but  actually  refused  and  failed  to  keep 
it?  If  the  mere  declaration  of  one  party,  that  he  will  not  per- 
form a  concurrent  act,  will  release  the  ot&er  from  performing 
or  offering  to  perform  the  corresponding  concurrent  act,  surely 
the  failure  to  perform  a  condition  precedent,  by  one  party, 
absolves  the  other  from  such  subsequent  performance  or  offer 
to  perform.  The  case,  supra,  of  Hockster  v.  De  Latoure,  goes, 
perhaps,  further  on  this  point  than  any  other.  Under  the  con- 
tracts under  consideration,  there  was  no  need,  after  the  failure 
of  appellants  to  make  good  their  margins,  that  appellees  should 
show  either  a  readiness  or  willingness,  or  an  offer  to  perform; 
for.  after  the  failure  to  give  the  security,  they  were  absolved 
from  all  obligation  to  put  themselves  in  a  position  of  readiness 
to  deliver  the  wheat,  and  are  entitled  to  compensatory  damages 
— the  damages  which  they  have  actually  suffered  from  the  fail- 
ure of  appellees  to  perform  this  condition  precedent — not  the 
full  contract  price  of  the  grain  as  if  actually  delivered,  which 
would  have  been  in  this  case  near  $32,000,  but  the  difference 
between  that  amount  and  what  the  appellants  could,  at  that 
time,  get  in  the  market  for  the  grain,  which  was  about  $8000. 
It  is  not  material  at  what  price  appellants  had  contracted  for 
grain  to  fill  this  contract,  nor  is  it  material  whether  or  not  they 
actually  sold  this  grain  for  less  than  they  gave  for  it,  nor 
whether,  in  that  sense,  they  actually  lost  a  dime  or  not.  They 
wrere,  by  their  contract,  entitled  to  the  profits  which  would  have 
resulted  to  them  from  a  full  performance.  These  were  taken 
from  them  by  the  default  of  appellees.  These  they  recovered 
in  this  case.  The  damages  allowed  them  are  merely  compensa- 
tory, according  to  the  usual  rules  of  law  and  the  principles  of 
common  justice,  and  are  in  no  sense  penal.  m 

Are  these  contracts  void,  per  se,  upon  their  face,  because  they 
expressly  provide,  that  in  case  of  failure  to  give  the  security 
required,  no  delivery  or  offer  to  deliver  need  be  made?  Had 
there  been  in  these  contracts  no  such  express  provision,  it  is 
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plain,  from  the  authorities  already  cited,  that  the  relations  and 
liabilities  of  the  parties  would  have  been  the  same  precisely  as 
is  provided  by  these  rules  of  the  board  of  trade.  I  can  not 
believe  that  contracts  are  made  void  by  expressly  declaring 
therein  that  which  the  law  would  have  implied  had  the  con- 
tract been  silent  on  the  point. 

What  are  these  contracts,  in  substance,  when  stripped  of  their 
mere  forms?  Take,  as  an  example,  that  bearing  date  August 
14,  1872,  and  made  personally  between  these  parties,  a  copy 
of  which  is  set  out  in  the  opinion  of  the  court  in  this  case. 

Culbertson,  Blair  &  Co.  agree,  first,  that  they  will  sell  and 
deliver  in  store  in  Chicago,  to  Lyon  &  Co.,  10,000  bushels  of 
ISTo.  2  spring  wheat,  in  lots  of  5000  bushels,  on  some  day  in 
that  month,  to  be  chosen  by  the  seller;  and  Lyon  &  Co.  agree, 
that  when  the  wheat  is  so  ready  and  offered  to  them,  they  will 
receive  the  same  and  pay  for  it  at  the  rate  of  $1.57J  per  bushel. 
The  parties  agree,  each  with  the  other,  second,  that  on  demand 
made  by  the  other,  at  an}^  time  before  the  performance  of  the 
foregoing  provisions,  they  wTill  give  to  the  other  the  security 
mentioned  in  the  rules  of  the  board  of  trade,  by  depositing, 
from  time  to  time,  the  required  margins.  And  they  agree, 
third,  that  if  either  party  shall  fail  to  comply  with  the  second 
part  of  the  bargain,  the  other  shall  be  absolved  from  the  per- 
formance, on  his  behalf,  of  the  first  part  of  the  agreement,  and 
that  the  other  party  shall  pay  to  him  damages,  equal  to  the 
difference  at  the  time  of  the  default,  between  the  market  price 
of  the  wheat  and  the  contract  price. 

It  is  not  denied  that,  had  the  contract  consisted  merely  of 
the  first  branch  of  this  contract,  it  would  have  been  a  valid 
contract,  the  breach  of  which  would,  by  law,  have  incurred 
damages  to  the  amount  of  the  difference  between  the  market 
and  contract  price.  It  can  not  be  denied,  that  under  that  con- 
tract the  seller  might  have  been  released  from  his  obligation 
to  deliver  or  offer  to  deliver,  by  the  act  of  the  buyer,  as  I  have 
shown  by  authority.  It  will  not  be  contended  that  the  addi- 
tion of  the  second  part  of  the  agreement  rendered  the  contract 
invalid.     It  was  competent  for  the   parties  to   contract  with 
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each  other  to  give  security  in  the  mode  pointed  out.  Had  the 
contract,  then,  contained  only  the  first  and  second  parts  of  the 
agreement,  it  would  have  been  valid;  and  it  is  apprehended 
that  irf  such  case  had  the  buyer  broken  his  promise  to  give 
security — which  in  its  nature  was  a  condition  precedent — it 
would  have  been  a  breach  of  the  contract,  for  which  he  would 
have  been  liable  to  damages,  and  that,  in  such  case,  no  proof 
of  an  offer  to  deliver  would  have  been  necessary  to  sustain  the 
action;  and  in  such  case,  the  measure  of  damages  would,  by 
law,  have  been  the  difference  between  the  market  price  and 
the  contract  price  at  the  time  of  the  breach  of  the  contract  by 
the  buyer.  Had  the  contract,  then,  been  silent  about  dis- 
pensing with  an  offer  to  deliver,  and  had  only  contained  the 
first  and  second  parts  of  this  agreement,  and  also  a  clause  that 
the  measure  of  damages,  in  case  of  a  failure  to  give  security, 
should  be  the  difference  between  the  market  and  the  contract 
price,  there  could  be  no  doubt  on  that  question,  for  the  meas- 
ure of  damages  which  the  law  allows  are  those  which  flow 
immediately  from  the  wrong,  and  which  the  parties  are  sup- 
posed to  have  contemplated  when  they  contracted;  and  not 
only  so,  but  it  has  been  repeatedly  held  by  this  court,  that  the 
parties  may  lawfully  agree  upon  the  rule  of  damages,  or  on  a 
particular  amount  as  liquidated  damages,  and  that  such  con- 
tracts are  valid.  Tiernan  v.  Hinman,  16  111.  401;  Low  v. 
J\Tolte,  ibid.  475;  and  Peine  v.  Weber,  47  111.  41. 

If  it  be  true,  that  in  the  absence  of  the  clause  in  this  con- 
tract which  attempts  to  dispense  with  a  delivery,  the  legal  effect 
of  the  contract  would  be  precisely  the  same  as  is  in  that  clause 
declared,  the  addition  of  the  clause  can  have  no  effect  upon  its 
validity.  The  addition  of  that  clause  neither  adds  to  nor  takes 
from  the  legal  effect  of  the  contract  in  question.  Yet  the  court 
say,  in  relation  to  this  contract,  "  but  when  they,  by  the  agree- 
ment, dispense  with  a  performance,  or  at  least  an  offer  or  readi- 
ness to  perform,  then  they  render  the  contract  obnoxious  to 
the  law  of  contracts.  It  is  this  effort  which  stamps  it  as  being 
in  the  nature  of  a  gaming  contract.  It  is  this  effort  which 
characterizes  the  transaction  and  renders  it  illegal." 
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It  seems  to  me  this  contract  does  not  dispense  or  attempt  to 
dispense  with  performance  or  an  offer  to  perform.  It  demands, 
in  performance,  that  the  security,  in  the  shape  of  deposits,  shall 
be  made;  and  it  demands,  that  if  this  be  done,  the  grain  shall 
be  ready,  and  be  delivered  or  offered,  and  it  demands,  if  this 
be  done,  that  it  shall  be  received  and  paid  for.  It  is  appre- 
hended that  what  is  meant  here  is,  that  the  contract  attempts  to 
dispense  with  that  part  of  the  performance  which  was  to  consist 
in  the  delivery  of  the  grain.  I  have  tried  to  show  that  this 
is  not  dispensed  with,  but  is  merely  made  to  depend  upon  a 
condition  precedent,  to  be  first  performed  by  the  buyer. 

It  is  not  denied  by  me,  that  were  the  condition  precedent  a 
mere  trifle,  of  no  importance  to  either  of  the  parties,  the  court 
might  well  say  that,  upon  its  face,  it  is  a  mere  trick.  Had  this 
contract,  instead  of  the  deposits  required  as  security,  provided 
that  either  party  might,  at  any  time  pending  the  contract,  de- 
mand of  the  other  a  grain  of  corn,  and  upon  failure  to  receive 
it  might  declare  the  contract  at  an  end — and  in  such  case  no  offer 
to  deliver  should  be  necessary — the  judgment  of  the  court  might 
well  be,  that  this  was,  in  substance,  attempting  to  dispense  alto- 
gether with  the  performance  of  the  contract,  and  that  it  was  a 
mere  bet  upon  the  future  price  of  grain,  a  mere  traffic  in  differ- 
ences, and,  as  such,  void.  But  my  sanction  can  not  be  given  to 
the  doctrine,  that  a  contract  for  the  future  sale  and  delivery  of 
personal  property  can,  under  no  circumstances,  be  valid,  which 
provides  for  a  contingency,  on  the  happening  of  which  the  vendor 
need  not  offer  to  deliver.  Parties  have  the  lawful  right  to  contract 
for  the  performance  of  a  condition  precedent  which  may  be  to 
their  interest  to  have  performed.  The  condition  precedent  in  this 
contract  is  one  of  substance  and  importance,  and  is  reasonable. 

In  a  large  city  the  competition  in  the  trade  in  grain,  which 
tends  to  secure  to  the  producer  an  active"  market  for  his  products, 
can  not  so  well  be  maintained  unless  dealers  can  safely  make  bar- 
gains with  others  with  whom  they  are  but  slightly  acquainted,  if 
at  all,  and  that,  too,  without  the  trouble  and  time  of  inquiring  as 
to  their  pecuniary  responsibility,  and  without  the  risk  of  their 
insolvency.  This  is  accomplished  by  the  use  of  these  rules  of 
the  board  of  trade,  which  are  expressly  incorporated  into  these 
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contracts.  The  provisions  are  not  trifles.  They  relate  to  mat- 
ter which  every  dealer  knows  to  be  a  matter  of  substance.  The 
security  required,  in  reason,  goes  to  the  foundation  of  the  whole 
transaction.  There  is  nothing  immoral  in  providing  for  such 
security,  nor  in  demanding  that  it  be  furnished. 

It  is  not  perceived  how  the  addition  of  the  last  clause  of  the 
contract,  or  of  the  last  two  clauses  of  the  contract,  stamps  it  as  a 
gaming  contract.  In  all  cases  where  property,  whether  real  or 
personal,  is  bought — whether  for  cash  or  on  time — for  mere 
purposes  of  speculation — for  the  mere  purpose  of  future  sale 
in  expectation  of  profit,  and  not  for  use  of  the  purchaser — 
the  transaction  partakes  more  or  less  of  the  nature  of  a  bet 
upon  the  future  market  value  of  the  property  so  bought,  and 
in  that  sense  such  contract  is  a  gambling  contract.  Such  con- 
tracts are,  however,  upheld  by  the  courts,  both  at  law  and  in 
equity.  It  partakes  of  the  nature  of  a  bet,  just  in  so  far  as 
the  purchaser  takes  the  risk  of  the  market  value  going  up  or 
going  down.  It  neither  adds  to  nor  detracts  from  this  risk  to 
provide,  in  a  contract  for  future  purchase,  that  security  shall 
be  given  by  the  parties.  Nor  does  it  add  to  this  risk  to  pro- 
vide, that  on  failure  to  give  the  security  by  one  party,  the 
other  need  not  offer  to  perform  subsequent  undertakings  by 
him.  It  is  only  when,  by  the  terms  of  the  contract,  all  acts 
of  performance  are  dispensed  with,  that  such  contract,  on  its 
face,  ceases  to  be  a  valid  grain  contract  and  becomes  a  mere 
bet  on  the  market,  or  a  dealing  in  differences.  The  bet,  if  any, 
is  contained  in  the  first  part  of  this  contract.  It  is  there  the 
risk  comes  in.  It  does  not  invalidate  a  contract  that  it  con- 
tains this  risk,  if  it  contains  other  substantial  elements  of 
legitimate  trade,  although  it  may  be  for  speculation  only. 
When,  however,  the  other  provisions  of  such  a  contract  com- 
pletely eliminate  and  take  from  such  contract  all  the  other 
substantial  elements  of  trade,  nothing  is  left  but  the  risk  as  to 
the  market,  and  in  such  case  the  contract,  in  law,  is  a  mere 
bet.  It  has  been  shown,  it  seems  to  me,  that  the  provisions 
found  in  these  contracts,  for  giving  security,  and  the  provision 
for  delivery  and  payment  in  case  the  security  is  given,  take 
these  contracts  clear  out  of  the  domain  of  mere  gambling. 
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Dick  Richardson  et  al. 

v. 
Moses  W.  Lester  et  al, 

1.  Chattel  mortgage — given  by  one  partner — when  binding.  Where 
one  partner  executes  a  chattel  mortgage  upon  partnership  property  to  secure 
a  firm  debt,  and  the  other  partner  witnesses  its  execution,  and,  when  the 
property  is  afterwards  taken  under  the  mortgage  and  exposed  to  sale,  the 
latter  makes  no  objection,  he  will  be  estopped  from  disputing  the  validity 
of  the  mortgage. 

2.  Garnishment — creditor  has  no  greater  right  than  his  debtor.  In  pro- 
ceeding by  garnishment,  the  garnisheeing  creditor  will  have  no  greater  rights 
to  recover  of  the  party  garnisheed  than  the  execution  debtor,  in  whose  name 
the  suit  is  brought. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Clarence  A.  Knight,  for  the  appellants. 
Messrs.  Barker,  Buell  &  Wait,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Defendants  were  summoned  as  garnishees,  at  the  suit  of  the 
judgment  creditors  of  Richardson  &  Robinson.  In  their  an- 
swer they  disclaim  having  in  their  possession  "  any  moneys, 
rights,  credits  or  effects  owned  by  or  due"  to  either  of  the  judg- 
ment debtors.  There  is  nothing  in  the  evidence  that  disproves 
the  answer.  What  property  came  to  their  hands  under  the 
chattel  mortgage  was  lawfully  theirs,  and  they  could  not  be 
compelled,  under  this  process,  to  account  for  it  or  the  proceeds 
in  their  possession. 

It  is  true,  the  mortgage  was  executed  by  only  one  member 
of  the  firm  of  Richardson  &  Robinson,  but  the  other  member 
witnessed  its  execution.  A  portion  of  the  property  embraced 
in  the  mortgage  was  sold  by  defendants  to  the  execution  debt- 
ors, and  the  mortgage  was  made  to  secure  the  purchase  money, 
with  other  indebtedness.     Evidence  offered  shows  the  goods 
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were  to  be  used  in  the  business  of  the  firm.  It  was  not,  there- 
fore, the  individual  indebtedness  of  Richardson  that  was  se- 
cured by  the  mortgage,  but  it  was  as  much  a  claim  against  the 
firm  as  was  the  indebtedness  of  the  execution  creditors.  It  is 
conceded  Robinson  knew  for  what  purpose  the  mortgage  was 
given,  but  it  is  said  he  did  not  know  its  contents,  and  witnessed 
the  execution  under  the  belief  it  embraced  other  property  than 
that  owned  by  Richardson  &  Robinson.  Whether  that  is  so  or 
not,  he  must  have  known  and  did  know  the  fact  the  property  was 
seized  under  the  mortgage  and  exposed  to  sale,  in  satisfaction 
of  the  indebtedness  to  defendants,  and  yet  it  does  not  appear 
he  made  any  objections  to  the  sale.  In  view  of  the  fact  he 
witnessed  the  execution  of  the  mortgage,  and  of  his  subsequent 
conduct,  we  think  Robinson  is  estopped  on  every  principle  of 
justice  to  deny  the  property  was  rightfully  pledged  by  his  part- 
ner to  secure  the  indebtedness  to  defendants.  We  are  not 
aware  the  execution  creditors  can  assert  any  rights  in  regard 
to  the  property  or  the  proceeds  that  Robinson  could  not.  In- 
deed, the  action  is  in  the  name  of  Richardson  &  Robinson,  and 
if  they  could  not  recover  in  an  action  against  defendants,  it 
follows,  as  a  matter  of  course,  the  garnisheeing  creditors  can 
not,  for  if  they  recover  at  all  it  must  be  in  the  name  of  the 
execution  debtors. 

The  judgment  is  clearly  right,  and  must  be  affirmed. 

Judgment  affirmed. 


Adam  Shugart 

v. 
Ann  Egan. 


Intoxicating  liquors — liability  of  seller  for  death  of  party  purchasing. 
The  seller  of  intoxicating  liquor  to  a  husband  who  becomes  intoxicated  by 
it,  and,  in  consequence  of  abusive  language  used  by  hini,  is  assaulted  and 
killed  by  a  third  party,  is  not  liable  in  damages  to  the  wife  for  the  death. 
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Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon. 
William  "W.  Heaton,  Judge,  presiding. 

Mr.  John  Y.  Eustace,  for  the  appellant. 
Mr.  B.  H.  Trusdell,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Since  a  rehearing  was  ordered  in  the  present  case,  we  have 
again  considered  the  objections  urged  to  the  rulings  of  the 
court  below,  and  have  come  to  a  different  conclusion  from  that 
announced  in  the  opinion  first  filed,  upon  the  question  of  dam- 
ages resulting  from  the  death  of  the  plaintiff's  husband. 

It  is  claimed  that  the  plaintiff's  husband,  while  in  a  state 
of  intoxication  caused  by  liquors  obtained  by  him  from  the 
defendant  Friel,  insulted  or  menaced  one  McGraw,  who  there- 
upon stabbed  him,  inflicting  a  wound  whereof  he  died  shortly 
afterwards.  The  court  below,  in  giving  and  refusing  instruc- 
tions, ruled  that  this  entitled  the  plaintiff  to  recover  of  the 
defendants  compensatory  damages  for  the  loss  of  her  husband's 
life,  as  well  as  for  other  damages  resulting,  proximately,  from 
the  obtaining  of  liquors  by  him  from  Friel. 

The  statute  authorizes  a  recovery  by  the  plaintiff  from  the 
defendant  for  "  all  damages  sustained  "  in  consequence  of  the 
act  of  Friel  in  letting  her  husband  have  liquor,  and  "  also  for 
exemplary  damages;"  and  the  question  to  be  determined  is, 
whether  damages  resulting  from  the  loss  of  his  life,  under  the 
circumstances,  are  within  the  contemplation  of  the  statute. 

The  words,  "damages  sustained,"  should  be  construed  with 
reference  to  their  known  legal  signification,  i.  e.,  to  mean  such 
damages  as,  in  legal  contemplation,  are  to  be  regarded  as  the 
result  of  the  wrongful  act. 

It  by  no  means  follows,  merely  because  a  person,  while  in  a 
state  of  intoxication,  receives  an  injury,  that  it  can  be  said,  in 
a  legal  sense,  the  act  of  letting  the  persons  have  the  liquor 
inducing  the  intoxication,  caused  the  injury. 

It  was  said  by  Lord  Bacon,  "  It  were  infinite  for  the  law  to 
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consider  the  cause  of  causes,  and  their  impulsion  one  of  an- 
other; therefore  it  contenteth  itself  with  the  immediate  cause, 
and  judgeth  of  acts  by  that,  without  looking  to  any  further 
degree."  Bacon's  Maxims,  E-eg.  1;  Broom's  Legal  Maxims, 
165. 

The  rule  is  of  frequent  recognition  in  the  decisions  of  this 
court,  although  there  has,  sometimes,  been  difficulty  in  satis- 
factorily determining  whether  particular  acts  were  to  be  re- 
garded as  the  immediate  or  the  remote  cause.  In  Fent  et  al. 
v.  The  Z,  P.  <&  W.  B.  R.  Co.  59  111.  351,  it  was  said,  quo- 
ting from  2  Parsons  on  Conts.  (1st  Ed.)  p.  456,  "Every 
defendant  shall  be  held  liable  for  all  those  consequences  which 
might  have  been  foreseen  and  expected  as  the  result  of  his 
conduct,  but  not  for  those  which  he  could  not  have  foreseen, 
and  was,  therefore,  under  no  moral  obligation  to  take  into 
consideration."  This  would  seem  to  be  equally  as  applicable 
to  actions  founded  on  torts  as  to  those  accruing  upon  contracts. 
Addison,  in  his  work  on  Torts,  under  the  head  of  "  Special 
and  Extraordinary  Damages,"  says:  "All  damages  which  ordi- 
narily and  in  the  natural  course  of  things,  might  fairly  be 
expected  to  result,  and  have  resulted,  from  the  commission  of 
the  wrongful  act,  are  recoverable,  provided  they  are  claimed 
in  the  declaration." 

It  has  also  been  held,  that  the  intervention  of  the  indepen- 
dent act  of  a  third  person,  between  the  wrong  complained  of 
and  the  injury  sustained,  which  was  the  direct  or  immediate 
cause  of  the  injury,  breaks  the  causal  connection;  and,  conse- 
quently, there  can,  in  such  case,  be  no  recovery  except  as 
against  the  person  whose  immediate  agency  produced  the 
injury.  See  Wharton  on  Negligence,  §  134,  and  authorities 
there  cited. 

Here,  the  death  not  resulting  from  intoxication  or  from  any 
disease  induced  or  aggravated  by  the  use  of  liquor,  but  solely 
from  the  direct  and  willful  act  of  McGraw,  we  have  a  case 
clearly  within  this  principle. 

All  that  can  be  certainly  said  of  the  act  of  Friel  in  letting 
plaintiff's  husband  have  liquor,  is,  that  act  caused  or  contrib- 
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uted  to  his  intoxication ;  his  intoxication  may  have  been  the 
cause  of  his  insulting  or  menacing  McGraw,  and  McGraw's 
act  of  stabbing  him  may  have  been  because  of  this  insult  or 
menace;  and  because  of  this  stabbing  he  died.  But  it  is  not 
entirely  certain  he  would  not  have  insulted  or  menaced  Mc- 
Graw if  he  had  not  had  any  liquor,  nor  is  it  entirely  certain 
that  McGraw  stabbed  him  in  consequence  of  such  menace  or 
insult,  because  elements  affecting  the  mental  organizations  and 
dispositions  of  the  parties,  may  have  existed  in  this  instance, 
as  they  have  in  thousands  of  others  of  like  character,  inducing 
the  tragic  result,  entirely  independent  of  the  influence  the 
liquor  had  upon  the  deceased.  It  can  not  be  said  that  Friel 
should  have  foreseen  that  his  letting  the  deceased  have  liquor 
would  lead  to  his  death  or  bodily  harm,  at  the  hands  of  Mc- 
Graw, or  by  violence  from  any  source,  because  this  was  an 
exceptional  and  not  a  natural  or  probable  consequence.  It  is 
a  natural  and  probable  consequence  of  letting  a  drunkard  have 
liquor,  that  he  shall  become  intoxicated,  and,  by  reason  there- 
of, suffer  mental  or  physical  impairment,  waste  his  means, 
and  do  violent,  absurd  and  silly  acts,  for  experience  proves 
that  these  results,  in  general,  in  greater  or  less  degree,  follow. 
But  it  is  the  exception  that  a  drunkard  is  slain  or  violently 
assaulted,  while  in  a  state  of  intoxication,  for  words  spoken  or 
acts  done  by  him  while  in  that  condition ;  and  when  it  does 
happen,  it  is,  in  general,  because  of  the  wicked  and  malicious 
heart  of  the  assailant,  who  is  ready  to  avail  of  every  pretext 
to  gratify  his  brutal  and  murderous  propensities;  and  it  is  no 
more  to  be  anticipated  than  any  other  criminal  act  of  a  thira 
party. 

As  viewed  by  mankind  in  general,  it  is  believed  the  unfor- 
tunate condition  of  the  intoxicated,  instead  of  inviting  attack, 
appeals  to  the  sympathies  for  protection  against  violence. 

Our  conclusion  is,  the  court  below  erred  in  its  rulings  upon 
the  point  indicated,  and  for  this  error  the  judgment  is  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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Mr.  Chief  Justice  Sheldon,  and  Mr.  Justice  Scott,  dis- 
senting: It  is  natural,  and  of  every  day  occurrence,  for  an 
intoxicated  person  to  provoke  a  quarrel  and  the  receipt  of 
injury,  by  reason  of  his  intoxication.  The  jury,  upon  evidence 
adduced,  have  found  there  was  here  such  a  state  of  facts,  and 
we  think  the  plaintiff  is  entitled  to  her  judgment. 


Charles  Fraatz 

v. 

Andrew  Garrison  et  al. 

Attorney — right  to  fee.  Where  an  attorney  at  law  agrees  to  prosecute 
a  suit  or  claim  for  one-half  of  whatever  judgment  is  recovered,  if  no  judg- 
ment is  recovered  he  will  be  entitled  to  no  compensation,  when  the  failure 
to  recover  is  not  the  fault  of  the  client. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

Messrs.  "Willett  &  Herring,  for  the  appellant. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  action  was  brought  by  appellees  to  recover  for  profes- 
sional services  rendered  appellant,  who  had  been  indicted  in 
Cook  county  for  larceny. 

The  plaintiffs  seek  to  recover  upon  a  quantum  meruit,  claim- 
ing that  no  contract  was  made  as  to  the  amount  the  defendant 
should  pay  for  the  services,  while,  on  the  other  hand,  the  de- 
fendant claims  that  the  plaintiffs  agreed  to  defend  him  on  the 
indictments  for  the  sum  of  $50. 

Upon  a  trial  of  the  cause,  the  plaintiffs  recovered  a  judgment 
for  $810.  The  evidence  upon  which  this  recovery  was  had  we 
have  carefully  considered,  and,  in  our  opinion,  it  is  entirely 
insufficient  to  sustain  the  judgment.  Even  on  the  theory 
contended  for  by  the  plaintiffs,  that  no   special  contract  was 
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made,  the  amount  of  the  recovery  is  much  larger  than  can  be 
sustained  upon  the  evidence. 

It  appears  that  five  or  six  indictments  were  found  by  the 
grand  jury  against  the  defendant  and  his  son,  Charles  Fraatz, 
for  larceny.  But  two  cases  were,  however,  tried ;  one  for  stealing 
cows  from  Mynck,  the  other  for  stealing  cows  from  Hancock. 
The  other  indictments  were  dismissed  by  the  State's  Attorney. 

The  two  cases  that  were  tried  occupied  a  day  and  a  half  each 
in  the  circuit  court.  In  addition  to  this  labor,  the  plaintiffs 
appeared  before  the  magistrate  on  preliminary  examination, 
and  also  instituted  a  civil  suit  for  damages  against  Mynck, 
which  was  never  tried.  This  is,  substantially,  the  service  ren- 
dered, which  one  of  the  plaintiffs  testified  was  worth  the  modest 
sum  of  §1450,  and  for  which  a  judgment  of  $810  was  recovered. 

As  to  the  civil  suit,  no  recovery  can  be  had  for  services 
rendered,  as  the  proof  is  clear  and  uncontradicted  that  the 
plaintiffs  agreed  to  prosecute  the  case  for  one-half  of  whatever 
judgment  might  be  recovered.  As  no  judgment  was  ever 
recovered,  of  course  the  plaintiffs  are  entitled  to  no  compensa- 
tion. 

It  is  true,  the  plaintiffs  claim  that  the  defendant  abandoned 
the  case,  but,  as  we  read  the  evidence,  the  reason  a  trial  was 
not  had  was  on  account  of  the  neglect  of  appellees  to  be  present 
and  attend  to  the  case  when  it  was  called  for  trial.  The  only 
remaining  services  to  be  considered  were  those  rendered  in  the 
criminal  cases,  and  the  most  of  the  labor  therein  performed 
was  in  defending  the  two  causes  which  were  tried.  The  plain- 
tiffs, in  their  evidence,  estimate  the  value  of  their  services  in 
the  two  cases  at  $1000.  To  establish  the  fact  that  such  a  charge 
is  unreasonable,  it  will  only  be  necessary  to  refer  to  the  evidence 
of  Augustus  YanBuren,  a  lawyer  in  active  practice  in  Chicago, 
who  assisted  in  the  trial  of  the  defendant  in  the  circuit  court. 
He  says  he  received  for  his  services  $100,  and  regarded  that 
as  a  reasonable  fee. 

Mr.  YanBuren  was  not  employed  on  the  eve  of  trial,  merely 
to  assist,  but  was  engaged  some  time  before  the  cases  were  tried, 
assisted  about  furnishing  bail  for  the  defendants,  and,  no  doubt, 
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did  quite  as  much  in  the  way  of  preparing  the  causes  for  trial 
as  did  appellees.  But,  independent  of  the  excessive  character 
of  the  charges,  the  appellant  testified  that  the  plaintiffs  agreed, 
when  they  were  employed,  to  defend  him  for  the  sum  of  $50, 
which  he  paid  before  the  trial;  and  in  this  he  is  corroborated 
by  his  brother,  a  witness  entirely  disinterested,  and  also  by  his 
son,  who  were  present  and  heard  the  contract,  and  saw  the 
money  paid. 

As  to  the  services  rendered  for  appellant's  son,  he  was  twen- 
ty-four or  five  years  old,  and  the  evidence  tends  to  show  he 
employed  Garrison  himself,  and  has  paid  him  therefor  $40.  It 
is  true,  all  this  is  denied  by  Garrison,  but  the  evidence,  when  all 
considered,  preponderates  so  clearly  in  favor  of  appellant  that 
we  are  led  to  believe  the  merits  of  the  case  were  not  properly 
apprehended  by  the  jury,  and  justice  demands  that  another 
trial  should  be  had. 

The  judgment  will  therefore  be  reversed,  and  the  cause  re- 
manded. 

Judgment  reversed. 

Mr.  Justice  Dickey:  The  evidence  was  contradictory,  and, 
so  far  as  I  can  see,  fairly  considered  in  the  court  below.  I 
therefore  think  the  judgment  should  be  affirmed. 


Kachel  Ann  Carpenter  et  al. 

v. 

Josephine  Calvert. 

1.  WlLL-^mentttl  capacity  to  make.  It  is  not  required  that  a  person,  to 
make  a  valid  will,  shall  possess  a  higher  capacity  than  for  the  transaction 
of  the  ordinary  affairs  of  life.  The  rule  is  the  same  in  the  case  of  a  sale 
of  property  and  its  disposition  by  will. 

2.  The  law  does  not  require  that  the  testator  should  have  sufficient  men- 
tal capacity  to  understand  and  know  the  extent  of  his  property,  who  his 
relatives  are  and  their  claims  on  his  bounty,  and  how  he  wishes  to  dispose 
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of  his  property,  and  that  he  should  also  have  sufficient  capacity  to  hold  all 
these  things  in  his  mind  at  the  same  time. 

3.  Same  —  validity  does  not  depend  upon  its  judiciousness.  It  is  not 
proper,  on  the  contest  of  a  will,  by  the  instructions  or  otherwise,  to  invite 
the  jury  to  examine  and  pass  upon  the  question  whether  the  will  is  a  just, 
wise  and  a  proper  disposition  of  the  testator's  property. 

4.  Evidence — relevancy  as  to  mental  capacity.  On  a  contest  respecting 
the  validity  of  a  will  which  is  sought  to  be  avoided  for  want  of  sufficient 
mental  capacity,  testimony  as  to  improper  conduct  on  the  part  of  the  tes- 
tator, or  that  one  of  the  devisees  had  attempted  to  cast  shame  and  disgrace 
upon  the  memory 'of  the  testator,  is  irrelevant,  and  should  not  be  admitted. 

5.  Same — opinions.  On  a  bill  to  contest  the  validity  of  a  will,  it  is  not 
proper  to  allow  witnesses  to  express  opinions  as  to  whether  the  supposed 
influence  of  one  of  the  devisees  over  the  testator  sprang  from  affection  or 
fear.  The  witnesses  should  state  the  facts,  and  leave  the  jury  to  draw  the 
inferences  from  such  facts. 

6.  Where  the  proofs  show  facts  evincing  sufficient  capacity  in  a  testator 
to  transact  his  ordinary  business  about  the  time  of  making  a  will,  the 
opinions  of  witnesses  as  to  a  want  of  capacity  are  entitled  to  but  little  weight 
on  the  question. 

7.  Same — weight  of  medical  opinion  as  to  testamentary  capacity.  Physi- 
cians may  be  regarded  as  experts  as  to  the  condition  of  the  body  and  as 
to  what  diseases  tend  to  impair  the  mind  of  a  testator,  but  it  does  not  follow, 
from  the  mere  fact  they  are  physicians,  that  they  are  any  better  judges  of 
the  testator's  mental  capacity  than  other  men  of  good,  common  sense. 

8.  Burden  of  proof  —  as  to  testamentary  capacity.  The  burden  of 
proof  rests,  in  the  first  place,  upon  the  party  seeking  to  establish  a  will,  to 
show  that  the  testator,  at  the  time  of  making  the  will;  was  of  sound  mind ; 
but  when  this  is  shown,  the  presumption  in  favor  of  sanity  applies,  and  the 
proof  on  the  part  of  the  contestant  must  not  only  neutralize  the  proof  of 
sanity,  but  also  the  presumption  of  sanity  in  such  case. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the  Hon. 
George  W.  Pleasants,  Judge,  presiding. 

Mr.  Levi  North,  and  Mr.  Geo.  W.  Shaw,  for  the  appellants. 

Mr.  E.  C.  Moderwell,  and  Mr.  Charles  Dunham,  for  the 
appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

Lydia  "W".  Nandain,  a  resident  of  Geneseo,  Illinois,  died  at 
Philadelphia,  July  6,  1873,  leaving  as  her  last  will  an  instru- 
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ment,  which  was  admitted  to  probate  on  the  20th  of  October, 
1873. 

Mrs.  Nandain,  at  the  time  of  her  death,  was  about  75  years 
of  age.  She  was  married  in  1831  to  John  Burnham,  and, 
after  his  death,  was  married  to  Dr.  Thomas  Nandain,  in  1836, 
with  whom  she  lived  until  December  21,  1872,  when  he  died. 

Some  fourteen  years  before  her  first  marriage  to  Burnham, 
Mrs.  Nandain,  whose  maiden  name  was  Lydia  W.  Hough, 
being  unmarried,  became  a  mother,  and  the  child  was  called 
Josephine  Hough.  This  child  afterwards  became  the  wife  of 
Dr.  Calvert.     Mrs.  ISTandain  had  no  other  children. 

By  this  will  of  Mrs.  Nandain,  her  house  and  lot  in  Geneseo, 
and  furniture,  were  devised  to  her  niece,  Rachel  Ann  Carpen- 
ter; her  wardrobe  and  jewelry  were  bequeathed  to  Jemima 
"W.  Carpenter,  Lizzie  C.  Hall  and  Rachel  Ann  Carpenter,  to 
be  divided  as  her  niece,  Rachel,  and  her  daughter,  Josephine 
Calvert,  should  direct.  To  her  daughter,  Josephine  Calvert, 
she  gave  $300;  to  her  grandson,  Harry  Calvert,  $300;  to  her 
granddaughter,  Mrs.  Elizabeth  Gender,  $300;  to  her  nephew, 
James  "Walter,  $300;  to  Mrs.  Sarah  Granger,  $100;  to  Jemima 
Carpenter,  $300;  to  Lizzie  C.  Hall,  $300;  to  Sally  C.  Worth, 
$300;  to  Edward  G.  Carpenter,  $300,  and  to  Frank  G.  Car- 
penter, $300. 

In  her  will,  the  testatrix  expressed  the  hope  that  Mrs. 
Jemima  Carpenter  and  family  should  come  to  Geneseo  and 
reside  at  the  homestead  left  to  her  niece.  By  this  will,  the 
residue  of  her  property  is  left  to  Rachel  Ann  Carpenter. 
George  W.  Shaw  and  W.  Sanford  were  appointed  executors. 

Josephine  Calvert  filed  her  bill  in  chancery  in  the  circuit 
court  of  Henry  county,  seeking  to  set  aside  this  will.  The 
bill  charges  that  Mrs.  Nandain,  before  and  at  the  time  of  the 
execution  of  the  will,  was  partially  insane,  not  of  sound  mind 
and  in  her  dotage,  and  so  weak  and  feeble  in  mind  as  to  be 
incapable  of  making  a  proper  disposition  of  her  property,  and 
that  she  was  so  much  under  the  influence  of  pain  and  nar- 
cotics that  her  faculties  were  stupefied,  and  she  was  subject  to 
be  unduly  influenced  against  her  friends,  and  subject  to  insane 
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and  morbid  delusions,  of  which  the  will  was  the  result.  The 
bill  further  charges  that  Rachel  Ann  Carpenter,  her  niece, 
stimulated  such  delusions,  and  resorted  to  falsehood,  threats, 
promises  and  misrepresentations  to  induce  Mrs.  Nandain  to 
execute  the  will,  and  that  the  will  was  executed  under  the 
influence  of  undue  restraint  from  such  threats,  and  so  forth. 

Appellants  were  made  defendants,  and  filed  answers,  admit- 
ting the  death  of  Mrs.  Nandain,  the  execution  and  probate  of 
the  will  and  the'  issuing  of  letters  testamentary,  but  denying 
all  allegations  in  the  bill  tending  to  invalidate  the  will. 

A  general  replication  was  filed,  and  the  issues  thus  formed 
were  tried  by  a  jury  at  the  October  term,  A.  D.  1875.  A 
verdict  was  rendered  against  appellants,  finding  the  supposed 
will  of  no  validity.  A  motion  for  a  new  trial  was  denied,  and 
thereupon  it  was  decreed  by  the  court  that  the  instrument  in 
writing  purporting  to  be  the  last  will  and  testament  of  Lydia 
W.  Nandain,  and  all  proceedings  under  the  same,  are  null  and 
void.     To  reverse  this  decree  this  appeal  is  brought. 

After  a  most  careful  and  thorough  consideration  of  the  evi- 
dence, which  is  very  voluminous,  we  find  no  proof  tending  to 
charge  Mrs.  Rachel  Ann  Carpenter  with  any  improper  con- 
duct towards  her  aunt,  the  testatrix.  The  charge,  therefore, 
that  the  will  was  the  result  of  undue  influence  exercised  by 
her,  is  entirely  without  support. 

The  only  question  of  fact  which  is  open  to  debate  upon  this 
record  is,  whether,  at  the  time  of  the  execution  of  this  will, 
the  testatrix  was  of  sound  mind  and  memory — in  other  words, 
whether  she  was  capable  of  making  a  will.  On  this  question 
the  whole  controversy  depends.  The  testimony  of  a  great  many 
witnesses  wTas  taken  upon  this  subject,  and  while  some  of  them 
expressed  the  opinion  that  she  was  of  sound  mind,  and  had 
sufficient  capacity  to  make  a  will,  many  others  expressed  the 
opinion  that  she  had  not  at  the  time  the  necessary  capacity. 
No  person,  however,  with  unbiased  mind  and  with  a  proper  ap- 
preciation of  what  necessary  testamentary  capacity  is,  can  read 
with  care  the  whole  of  this  testimony  without  perceiving  that 
those  witnesses  who  have  expressed  opinions  against  the  testa- 
5— 83d  III. 
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mentary  capacity  of  the  testatrix  have  done  so  under  a  great 
misapprehension  as  to  the  degree  of  mental  capacity  essential 
to  that  end.  For  instance,  Dr.  Pomeroy  says  he  does  not  think 
she  had  mind  enough  to  make  a  will,  but  explains  his  views 
by  saying  he  thinks  sufficient  capacity  to  make  a  will  requires 
a  clear  understanding  and  a  steady  will.  He  says  she  might, 
in  the  main,  know  what  property  she  had  well  enough,  and 
presumes  she  had  capacity  to  know  who  her  daughter  and  her 
niece  were,  but  expresses  the  opinion  that  she  was  " hardly 
competent  to  make  a  judicious  will." 

The  test  of  capacity  in  this  record,  sanctioned  by  the  circuit 
court  upon  the  trial,  is  shown  by  questions  which  witnesses 
were  permitted  to  answer  against  objection,  in  which  the  court 
substantially  held  that  it  was  essential  to  testamentary  capacity 
that  the  testatrix  should  have  had  sufficient  mental  capacity  to 
understand  and  know  the  extent  of  her  property,  who  her 
relatives  were,  and  what  were  their  claims  upon  her  bounty, 
and  how  she  wished  to  dispose  of  her  property,  and  that  she 
should  have  had  mental  capacity  to  hold  all  these  things  in 
her  m,ind  at  the  same  time. 

Metaphysically  this  proposition  may  not  be  unsound;  but  the 
proposition  itself,  when  submitted  to  the  mind  of  a  witness, 
or  presented  to  a  juror,  as  the  standard  or  test  of  testamentary 
capacity,  is  calculated  to  mislead  an  ordinary  mind,  and  to 
present  a  standard  far  above  that  which  the  law  really  re- 
quires. 

In  Meeker  et  al.  v.  Meeker,  75  111.  266,  it  was  said,  that  "  a 
person  who  is  capable  of  transacting  ordinary  business  is  also 
capable  of  making  a  valid  will.  It  is  not  required  that  he 
shall  possess  a  higher  capacity  for  that  than  for  the  transac- 
tion of  the  ordinary  affairs  of  life.  A  man  capable  of  buying 
and  selling  property,  settling  accounts,  collecting  and  paying 
out  money,  or  borrowing  or  loaning  money,  must  usually  be 
regarded  as  capable  of  making  a  valid  disposition  of  his  pro- 
perty by  will.  The  rule  is  the  same  in  the  case  of  a  sale  of 
property  and  its  disposition  by  will,  and  the  usual  test  is,  that 
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the  party  be  capable  of  acting  rationally  in  the  ordinary  affairs 
of  life." 

This  doctrine,  thns  laid  down  by  this  court,  is  referred  to 
with  approbation  in  the  opinion  of  the  court,  in  Rutherford 
et  al.  v.  Morris  et  al.  77  111.  410,  and  that  important  case  was 
made  to  tnrn  upon  the  rule  as  thus  stated. 

Testing  this  case  by  this  rule  it  is  impossible  for  any  rea- 
sonable man  to  say,  with  truth,  that  the  testatrix,  on  January 
6,  1873,  was  not  capable  of  making  a  will.  Her  letters,  writ- 
ten to  Harry  Calvert,  January  14,  1872,  and  on  February  25, 
1872,  and  her  letter  to  Mrs.  Gender,  of  March  6,  1872,  and 
her  letter  of  March  14,  1872,  to  Harry  Calvert,  and  of  April 
19,  1872,  and  her  letter  to  Mrs.  Gender,  of  October  29,  1872, 
give  inherent- and  conclusive  evidence  of  her  abundant  mental 
capacity  for  the  transaction  of  ordinary  business  at  any  time 
between  the  months  of  January  and  November,  1872.  During 
the  months  of  November  and  December,  being  the  two 
months  next  preceding  the  date  of  the  will,  we  have,  in  the 
conversation  and  conduct  of  Mrs.  Nandain,  as  exhibited  in  the 
proofs,  the  most  satisfactory  evidence  of  her  vigor  of  mind 
and  capacity  to  transact  business.  It  is  true  that  she  was  suf- 
fering from  disease,  that  she  was  much  worn  and  depressed  by 
the  fatigue  and  labor  of  waiting  upon  her  dying  husband,  but 
in  all  the  varied  scenes  during  those  two  months,  in  which 
Mrs.  Nandain  is  introduced  and  her  conversation  given  in  the 
record,  no  act  is  shown  and  no  utterance  or  expression  is 
proven  tending,  in  any  degree,  to  show  the  want  of  mental 
capacity  sufficient  for  the  transaction  of  ordinary  business. 
On  the  contrary,  we  find  her  corresponding  with  her  niece  for 
the  purpose  of  securing  her  services  in  assisting  in  taking  care 
of  her  husband.  We  find  her  looking  carefully  after  the  de- 
tails for  the  expenses  of  the  family;  we  find  her  discreetly 
and"'  carefully  looking  after  her  pecuniary  interest,  about  the 
time  of  the  doctor's  death,  in  her  negotiations  in  relation  to 
the  return,  to  the  manufacturer,  of  a  coat,  which  the  doctor 
had  bought  but  which  he  had  not  used,  and  in  her  negotiations 
in  relation   to   a  stove  which   had   been   ordered  before  the 
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doctor's  death  and  was  not  delivered  until  the  day  on  which 
he  died. 

The  testimony  of  those  who  question  her  capacity  tends  to 
show  that  her  mental  vigor  was  gradually  failing  with  her 
failing  strength,  and  that  she  was  less  capable,  in  the  latter 
part  of  March,  1873,  when  she  left  Geneseo,  for  the  transac- 
tion of  business,  than  she  was  in  the  early  part  of  January, 
when  this  will  was  made;  yet  we  find  that  she  shows  abun- 
dant capacity  for  the  transaction  of  ordinary  business  in  ma- 
king her  arrangements  for  her  departure  to  Philadelphia. 
With  prudence,  caution  and  discretion,  she  arranges  for  the 
occupancy  of  her  house  by  Mrs.  Brooks,  and  makes  the  pur- 
chase of  tickets  and  appropriate  drafts  preparatory  to  her 
journey.  On  the  26th  of  February,  1873,  we  find  she  had 
capacity  to  collect  the  interest  due  upon  a  note,  which  was 
held  against  W.  W.  Smith,  for  $500,  and  knew  howT  to  compute 
the  interest,  count  the  money,  and  draw  the  receipt,  which  is 
very  artistically  written,  distinctly  expressing  the  transaction. 
On  the  15th  of  January,  1873,  the  executors  of  her  husband's 
estate,  in  preparing  an  inventory,  called  upon  her  for  inform- 
ation. She  there  gives  evidence  of  abundant  capacity  for  the 
transaction  of  ordinary  business;  she  produces  his  notes  and 
accounts  with  readiness  and  promptitude,  and  designates  dis- 
tinctly the  articles  of  personal  property  about  the  house  which 
belonged  to  her  husband's  estate,  and  those  which  belonged  to 
her.  On  the  25th  of  January  she  had  a  discussion  with  Wil- 
liam W.  Smith,  one  of  complainant's  witnesses,  about  the 
will  of  her  husband,  and  about  the  question  of  whether  there 
existed  an  ante-nuptial  contract  between  her  and  Dr.  JSTandain. 

No  one  can  read  the  account  given  by  the  witnesses  of  this 
conversation  without  perceiving  that  Mrs.  Nandain,  at  that 
time,  had  abundant  mental  capacity  for  the  transaction  of. 
ordinary  business,  and  was  fully  qualified,  to  make  a  will. 
Afterwards  Judge  Waite  and  the  other  executor  of  Dr.  Nan- 
dain's  estate,  called  upon  her  and  negotiated  with  her  in  rela- 
tion to  the  relinquishment  of  an  award  of  $1000  made  in  her 
favor  by  the  appraisers,  to  be  allowed  out  of  her  husband's 
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estate.  These  gentlemen  seem  to  have  regarded  her  as  abun- 
dantly competent  to  transact  that  business.  Her  release  was 
accepted  and  acted  upon,  and  we  do  not  learn  that  it  was  ever 
called  in  question  on  account  of  her  supposed  incapacity  to 
make  it. 

It  is  unnecessary  to  discuss,  in  this  case,  all  the  facts  and 
details,  which  are  so  convincing  that  Mrs.  JSTandain  had  ade- 
quate testamentary  capacity  at  the  time  of  the  making  of  this 
will.  It  is  sufficient  to  say,  that  no  witness  has  attributed  to 
her  any  act  showing  any  want  of  such  capacity,  or  any  remark 
betraying  imbecility.  On  the  contrary,  witnesses  with  whom 
she  conversed  testified  that  she  ever  conversed  rationally.  The 
mere  opinion  of  witnesses  can  weigh  but  little,  on  a  question 
of  this  kind,  against  the  manifest  facts. 

Nor  is  it  strange  that  the  jury  should  have  been  misled  in 
their  verdict  in  this  case.  Not  only  was  a  standard  of  mental 
capacity,  higher  than  that  required  by  law,  presented  to  the 
jury  as  the  true  measure,  but  it  appears  from  this  record  that 
much  irrelevant  and  incompetent  testimony  was  allowed  to  go 
before  the  jury  calculated  to  affect  their  prejudices  and  lead 
them  to  judge  harshly  of  the  will  in  question.  The  attempt 
to  show  that  Mrs.  Nandain  had  acted  dishonestly  in  relation 
to  a  chain  mentioned  in  her  husband's  will,  ought  not  to  have 
been  permitted.  It  was  especially  improper  that  the  witness 
should  have  been  allowed  to  state  that  he  had  ascertained  cer- 
tain facts  on  that  subject  "  from  a  reliable  source."  The  tes- 
timony was  hearsay  and  untrustworthy,  and  the  subject  matter 
of  the  testimony  was  foreign  to  the  issue. 

Another  matter  entirely  foreign  to  the  issue,  and  well  calcu- 
lated to  prejudice  the  jury  against  Miss  Carpenter  (one  of  the 
appellants),  was  permitted  improperly  to  be  brought  before  the 
jury.  Proof  was  allowed  to  be  given  to  the  jury  tending  to 
show  that  she  had  ungratefully  attempted  to  cast  shame  and 
disgrace  upon  the  memory  of  her  aunt,  by  mentioning  the 
fact  that  Mrs.  Calvert  was  an  illegitimate  child.  It  does  not 
appear  that  Miss  Carpenter  ever  alluded  to  this  matter  until 
the  validity  of  the  will  was  questioned,  and  it  had  been  sug- 
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gested,  as  against  the  will,  that  it  was  strange  that  no  more 
liberal  provision  had  been  made  in  the  will  for  the  daughter,  Mrs. 
Calvert.  In  answer  to  this  suggestion,  and  as  tending  in  some 
measure  to  explain  this,  the  matter  of  the  illegitimacy  of  Mrs. 
Calvert  seems  first  to  have  been  alluded  to  by  Miss  Carpenter. 
Be  this  as  it  may,  the  question  was  not  before  that  jury  to  be 
tried.  They  had  nothing  to  do  or  say  on  the  question  whether 
Miss  Carpenter  had  acted  gratefully  or  ungratefully,  nobly  or 
meanly.  The  testimony  given  upon  that  subject  could  shed 
no  light  whatever  upon  the  question  of  the  testamentary 
capacity  of  the  testatrix  at  the  time  of  the  making  of  the  will. 

Witnesses  were  permitted  improperly  to  express  opinions  as 
to  whether  the  supposed  influence  of  Miss  Carpenter  over  Mrs. 
Nandain  sprang  from  affection  or  fear.  Such  opinions  were 
incompetent  testimony.  It  is  the  business  of  witnesses  to 
give  the  jury  facts  within  their  knowledge,  and  it  is  the  busi- 
ness of  the  jury  to  form  opinions  as  to  the  inference  to  be 
drawn  from  these  facts. 

The  whole  tenor  of  the  trial  and  the  spirit  of  the  instruc- 
tions seemed  to  invite  the  jury  to  examine  and  pass  upon  the 
question  whether  the  will  in  controversy  was  a  just,  wise  and 
proper  disposition  of  the  property  of  the  testatrix.  This  is 
not  a  question  to  be  determined  by  the  jury.  The  owner  of 
property  has  the  lawful  right  to  dispose  of  the  same  as  he  or 
she  may  choose,  and  such  disposition  of  the  property  is  valid, 
whether  it  be  reasonable  or  unreasonable,  just  or  unjust.  The 
owner  of  property,  by  law,  has  the  right  to  dispose  of  it,  in  life, 
for  the  mere  gratification  of  the  whims  of  the  owner,  and  in 
the  same  degree  the  owner  of  property  has  the  power  to  dis- 
pose of  it  by  will.  A  will  may  be  a  very  injudicious  will,  and 
a  very  unwise  will,  and  yet  may  be  a  very  valid  will.  It  is 
sufficient  if  it  be  made  according  to  the  forms  of  law,  by  a  testa- 
tor, or  testatrix  capable,  in  law,  of  making  a  will,  and  of  sound 
mind  and  memory  at  the  time  of  making  the  will. 

The  court  charged  the  jury,  in  substance,  that,  all  other 
things  being  equal,  they  should  give  greater  weight  to  the 
opinions  of  physicians,  on   the  subject   of  the  testamentary 
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capacity  of  the  testatrix,  than  to  other  witnesses.  This  posi- 
tion is  not  sustained  by  authority  or  reason.  Physicians  may 
be  regarded  experts  as  to  the  condition  of  the  body,  and  as  to 
what  diseases  tend  to  impair  the  mind,  but  it  does  not  follow, 
from  the  mere  fact  that  they  are  physicians,  that  they  are  any 
better  judges  of  the  degree  of  mental  capacity  than  other  men 
of  good,  common  sense. 

The  language  in  which  the  instructions  are  couched,  relating 
to  the  burden  of  proof,  is  calculated  to  mislead  the  jury.  It 
is  true  that  the  burden  of  proof,  to  show  the  testator  is  of 
sound  mind  at  the  time  of  making  the  will,  rests  upon  the 
party  claiming  that  the  will  is  valid ;  and  it  is  also  true  that, 
before  a  will  can  be  admitted  to  probate,  or  held  to  be  valid, 
affirmative  proof  must  be  given  of  the  testamentary  capacity 
of  the  testator  or  the  testatrix  at  the  time  of  making  the  will; 
but  this  proposition  in  nowise  affects  that  other  rule  of  law, 
that  all  men  are  presumed  to  be  of  sound  mind  until  the  con- 
trary is  proved.  Our  statute,  from  an  abundance  of  caution, 
provides  that,  in  the  first  instance,  the  validity  of  a  will  shall 
not  rest  merely  upon  this  presumption  of  law,  arising  from 
the  fact  that  the  will  was  duly  executed,  but  requires  that  the 
witnesses  who  subscribed  to  the  will  shall  testify  affirmatively 
to  the  testamentary  capacity  of  the  party  making  the  will. 
When  this  has  been  done,  however,  and  contradictory  testi- 
mony is  produced  tending  to  show  want  of  necessary  testa- 
mentary capacity,  the  party  asserting  the  validity  of  the  will 
must  prevail,  unless  the  contradictory  testimony  be  sufficient 
to  overcome  or  neutralize  the  effect,  not  only  of  the  affirmative 
testimony  given  in  favor  of  the  validity  of  the  will,  but  also 
to  overcome  or  neutralize  that  presumption  arising  from  the 
general  rule  of  law,  that  all  men  are  presumed  sane  until  the 
contrary  is  proven.  In  weighing  the  conflicting  proofs,  the 
party  supporting  the  will  is  entitled  to  the  benefit  of  this  pre- 
sumption. 

The  decree  of  the  court  below  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial  in  conformity  with  the  views 
expressed  in  this  opinion.    . 

Decree  reversed. 
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John  Cagney  et  al.  Exrs. 

v. 
Catharine  O'Brien  et  al. 

1.  "Will — whether  a  bequest  is  a  specific  legacy.  Where  a  testator  gives 
and  bequeaths  to  his  executors  the  sum  of  $500,  "  to  be  used  and  disposed 
of  by  them  according  to  verbal  instructions  given  them  by"  the  testator, 
the  bequest  can  not  be  held  to  be  a  specific  legacy  against  the  express  words 
declaring  a  trust. 

2.  Parol  evidence — to  explain  trust  created  by  will.  Where  a  bequest 
is  made  in  a  will,  to  executors,  of  a  sum  of  money  to  be  used  and  disposed 
of  by  them  according  to  verbal  instructions  given  them,  parol  evidence  is 
admissible  to  show  what  those  instructions  were,  and  to  show  performance. 

3.  Administration — -judgment  on  accounting.  On  a  final  account  by 
executors,  the  court  has  no  authority,  on  disallowing  a  credit  claimed,  to 
render  judgment  against  the  executors  in  favor  of  the  residuary  legatees, 
who  are  not  parties  to  the  proceeding. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
W.  K.  McAllister,  Judge,  presiding. 

Messrs.  Scoville  &  Bayley,  for  the  appellants. 
Messrs.  E.  &  A.  Van  Buren,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  controversy  originated  in  the  county  court  of  Cook 
county.  The  executors  named  in  the  last  will  and  testament 
of  Cornelius  Cagney,  deceased,  presented  their  account,  for 
final  settlement,  before  the  county  court,  crediting  themselves 
with  the  sum  of  five  hundred  dollars,  claiming  the  same  as  a 
specific  legacy  to  them,  under  and  by  virtue  of  this  clause  in 
the  will  of  the  deceased :  "  Fourth,  I  give  and  bequeath  to 
John  Cagney  and  James  Sullivan,  the  executors  hereinafter 
named,  the  sum  of  five  hundred  dollars  ($500),  to  be  used  and 
disposed  of  by  them  according  to  verbal  instructions  given 
them  by  me." 

The  county  court  disallowed  the  claim,  directing  the  execu- 
tors to  deduct  the  same  from  the  account  and  add  the  amount 
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to  their  account  as  a  charge  against  them.  From  this  order 
the  executors  appealed  to  the  circuit  court. 

In  the  circuit  court  a  jury  was  waived  and  appellants  offered 
James  Sullivan  as  a  witness.  The  residuary  legatees,  by  their 
counsel,  objected  to  the  introduction  of  any  evidence,  where- 
upon the  court  called  upon  appellants  to  state  what  they  ex- 
pected to  prove  by  the  witness.  Thereupon  appellants  made 
this  offer:  They  offer  to  prove  by  the  witness,  that  deceased 
gave  verbal  directions  to  them  as  to  the  disposition  of  the  five 
hundred  dollars,  directing  them  to  pay  it  over  to  the  Church 
of  the  Holy  Family,  for  religious  purposes,  and  that  they  did 
receive  and  apply  the  money  in  the  manner  directed  accord- 
ing to  the  verbal  instructions  given  by  the  deceased;  and 
further,  that  the  money  was  in  fact  paid  over  to  the  Church  of 
the  Holy  Family,  with  the  knowledge  of  the  legatees,  who 
made  no  objections  to  such  payment.  The  court  held  this 
evidence  inadmissible,  and  rendered  judgment  against  appel- 
lants for  this  sum,  in  favor  of  the  legatees.  From  this  judg- 
ment the  executors  appealed. 

Appellants'  first  proposition  is,  this  was  a  specific  legacy; 
that  the  general  intent  of  the  testator  is  clearly  expressed,  and 
that  was,  to  leave  to  the  executors  this  sum  of  money.  This 
proposition  can  not  be  maintained  against  the  express  language 
of  the  will  declaring  a  trust. 

The  important  question  is,  was  parol  evidence  admissible  to 
prove  the  verbal  instructions  given  by  the  testator  to  these 
executors  as  to  the  appropriation  of  this  bequest.  It  seems 
the  circuit  court  placed  stress  upon  the  fact,  the  executors 
could  not  prove  a  promise  by  them  to  make  the  appropriation 
as  directed,  verbally,  by  the  testator.  We  do  not  see  the  ne- 
cessity of  such  a  promise,  if  performance  is  shown  pursuant  to 
the  directions.  The  performance  would  seem  to  dispense  with 
a  promise  to  do  the  thing  actually  done.  It  is  said,  parol  evi- 
dence is  admissible  in  some  cases  of  a  trust  imperfectly  ex- 
pressed, in  explanation  of  the  intent.  3  Greenleaf  on  Ev. 
(Redfield's  Ed.)  §  365.  The  case  of  Padmore  v.  Greening, 
7  Simon,  694;  5  ib.  485;  and  Dyer  v.  Dyer,  2  Cox  E.  92.    In 
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the  first  case,  a  testator  devised  his  estate  to  his  wife,  "  having 
a  perfect  confidence  that  she  will  act  up  to  those  views  which 
I  have  communicated  to  her,  in  the  ultimate  disposal  of  my 
property  after  my  death."  It  was  permitted  the  natural  chil- 
dren of  the  testator  to  prove,  after  the  death  and  intestacy  of 
the  wife,  what  those  views  were,  and  that  she  had  promised  to 
carry  them  out.  Proof  of  the  promise  of  the  wife,  was  there 
important,  as  she  had  not  performed  the  duty.  Here,  it  is  of 
no  importance,  as  the  executors  have  performed,  as  they  say, 
according  to  the  verbal  directions.  The  reasoning  of  this  court 
in  Kingsbury  v.  'Burnside  et  al.  58  111.  310,  at  page  336,  and 
on,  seems  to  sustain  the  principle  contended  for,  as  there  it 
was  said,  parol  evidence  of  words  referred  to  in  a  certain 
letter  was  admissible  for  the  purpose  of  defining  what  was 
meant  by  the  letter  and  as  showing  the  truth  of  the  transac- 
tion. 

The  parol  evidence  offered  in  this  case  went  no  further, 
and  we  think  it  should  have  been  admitted.  It  was  not  a 
question  of  receiving  evidence  to  enlarge,  explain  or  contra- 
dict the  will,  but  simply  whether  the  executors  had  executed 
the  trust  created  by  the  will. 

But  there  is  another  error  assigned  by  appellants,  and  that 
is,  the  court  rendered  a  formal  judgment  against  the  executors 
for  a  sum  of  money  coming  to  them  as  assets,  in  favor  of  the 
residuary  legatees.  The  legatees  were  not  suitors  in  the  court, 
and,  therefore,  not  subject  to  any  judgment  of  the  court,  pro 
or  con.  It  was  an  ex  parte  proceeding  on  the  settlement  of 
an  estate  in  the  county  court,  and  an  appeal  therefrom.  All 
the  circuit  court  could  do,  was  to  affirm  or  reverse  the  order 
of  that  court.     Reynolds  v.  The  People,  55  111.  328. 

The  circuit  court  had  no  authority  to  render  a  judgment  in 
favor  of  persons  not  parties  to  the  proceedings,  even  if  they 
were  legatees  under  the  will.  The  count}*-  court  could  not 
render  such  a  judgment  if  all  the  parties  were  before  it,  for 
the  law  is  imperative,  that  no  payment  shall  be  made  to  lega- 
tees unless  they  give  bond  and  security  to  refund  in  a  certain 
contingency.     R.  S.  1874,  ch.  3,  §  116,  p.  125. 
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For  the  reasons  given,  the  judgment  is  reversed  and  the 
cause  remanded,  with  directions  to  the  circuit  court  to  admit 
the  parol  evidence  as  to  the  verbal  directions  of  the  testator, 
and  for  further  proceedings  in  conformity  with  this  opinion. 

Judgment  reversed. 

Mr.  Chief  Justice  Sheldon  dissents  upon  the  first  point  in 
the  opinion. 


Eli   G.  Runals 

v. 

George  F.  Harding  et  al. 

1.  Collateral  security — whether  holder  of  is  liable  for  loss.  Where 
an  obligation  on  a  third  party  is  placed  in  the  hands  of  a  creditor  by  a 
debtor,  as  collateral  security  for  the  debt,  and  such  third  person  is  of  doubt- 
ful solvency,  and  absent  from  the  State' a  great  while,  and,  when  called  on, 
claims  that  the  obligation  has  been  altered,  and  the  debtor  assents  to  a  delay 
in  proceeding  against  him,  and  the  claim  on  such  third  party  becomes  lost, 
the  creditor  will  not  be  guilty  of  such  negligence,  in  respect  to  the  security, 
as  to  make  the  loss  his  own. 

2.  Receiver — when  proper  to  appoint.  Where  a  creditor's  bill  charges 
that  the  debtor  has  choses  in  action,  etc.,  in  his  possession,  and  asks  for  a 
discovery,  and  the  debtor  surfers  the  bill  to  be  taken  as  confessed,  it  is  not 
error  to  enjoin  the  debtor  from  disposing  of  his  property,  and  to  appoint  a 
receiver  to  take  charge  of  the  same. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  William  W.  Farwell,  Judge,  presiding. 

This  was  a  creditor's  bill,  brought  against  plaintiff  in  error, 
Eli  G.  Runals,  by  George  F.  Harding,  executor  of  Abner  C. 
Harding,  deceased,  who  had  purchased  the  judgment  in  ques- 
tion of  DeWitt,  Richard  and  Hannah  Campbell,  who,  as 
executors  of  Alonzo  Campbell,  had  recovered  the  judgment 
against  Runals,  upon  an  indebtedness  originally  due  from  him 
to  Alonzo  Campbell. 

Runals  filed  a  plea  alleging  that  the  judgment  was  recov- 
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ered  upon  certain  notes  and  acceptances  given  by  Runals  to 
Alonzo  Campbell  for  the  accommodation  of  one  R.  M.  Whip- 
ple, originally  amounting  to  about  $15,000;  that,  in  the  spring 
of  1867,  notes  to  the  amount  of  $48,000,  secured  by  mortgages 
on  real  estate,  were  placed  by  Whipple  in  the  hands  of  Alonzo 
Campbell,  as  collateral  security  to  Runals'  indebtedness,  under 
an  agreement  between  Campbell  and  Runals,  that  Campbell 
would  first  exhaust  such  securities,  and  would  only  hold  Run- 
als in  the  event  of  their  proving  insufficient  to  pay  the  notes 
and  acceptances  of  Runals;  that,  in  the  spring  of  1868,  Camp- 
bell placed  the  securities  in  Runals'  hands,  directing  him  to 
give  them  to  Josiah  Lombard,  to  be  converted  into  money, 
and  to  take  Lombard's  agreement  to  pay  the  Runals  debt  to 
Campbell,  promising  that  he,  Campbell,  would  hold  Lombard's 
agreement  in  lieu  of  the  securities,  and  upon  the  same  terms, 
and  would  first  exhaust  that  before  proceeding  against  Runals; 
that  Runals  carried  out  this  arrangement  with  Lombard,  and 
took  from  him  this  agreement: 

"  $38,000.  Chicago,  July  10,  1868. 

Memorandum  of  agreement  by  and  between  Eli  G-.  Runals, 
of  Kenosha,  Wis.,  and  Josiah  Lombard,  of  Chicago,  111.,  viz: 
Said  Runals  now  holds  in  his  hands  certain  notes  and  mort- 
gages secured  on  property  in  the  city  of  Chicago,  and  lands  in 
Cook  county,  Illinois,  to  the  amount  of  (38)  thirty-eight  thou- 
sand dollars  and  int.,  which  mortgage  is  to  secure  certain  notes 
given  by  said  Rnnals,  and  now  in  the  hands,  or  belonging  to 
the  estate  of  Alonzo  Campbell,  now  deceased,  and  amounting 
to  about  eighteen  thousand  dollars  and  int.,  together  with 
other  notes  more  fully  described  in  a  certain  bond  of  R.  M. 
Whipple  to  said  Runals  dated  about  the  15th  day  of  April,  1867. 

"Now,  in  consideration  of  the  delivery  of  said  mortgage 
being  turned  over  and  transferred  to  said  Lombard  by  request 
of  said  Whipple,  said  Lombard  hereby  agrees  to  settle,  pay 
off  and  deliver  said  notes  to  said  Runals  within  one  year  from 
the  date  hereof,  and  save  said  Runals  harmless  from  all  costs 
from  said  notes.  Josiah  LoMBARTX 

Witness,  R.  M.  Whipple." 
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That  on  the  5th  day  of  July,  1869,  he  (Runals)  assigned  said 
agreement  to  the  executors  of  Alonzo  Campbell,  under  an 
agreement  then  made  with  them,  that  thev  would  first  look  to 
Lombard,  upon  his  agreement,  for  the  payment  of  Runals' 
indebtedness  due  to  them,  and  would  only  hold  Runals  liable 
thereon  in  case  the  same  could  not  be  made  out  of  Lom- 
bard upon  his  agreement,  after  due  diligence  to  collect  the 
same;  that  afterwards,  on  or  about  April  20,  1870,  the  execu- 
tors stated  to  Runals  that,  before  they  could  proceed  against 
Lombard,  it  would  be  necessary  to  have  a  judgment  in  their 
favor  against  Runals  on  his  indebtedness,  and  an  execution 
returned  unsatisfied,  and  if  he  would  permit  such  judgment, 
they  would  have  an  execution  returned  unsatisfied,  and  imme- 
diately proceed  against  Lombard ;  that  they  had  found  prop- 
erty belonging  to  Lombard  in  the  county,  out  of  which  they 
could  make  the  amount  of  said  indebtedness;  and  it  was  there- 
upon agreed  that  they  should  bring  suit  against  Runals,  and 
obtain  judgment,  and  he  should  make  no  defense  to  the  suit; 
that,  in  pursuance  of  the  agreement,  the  suit  was  brought, 
Runals  made  no  defense,  and  the  judgment  in  question  was 
recovered. 

The  plea  further  avers  that  the  executors  have  never  com- 
menced any  proceeding  against  Lombard  to  recover  the  said 
indebtedness  against  him;  that  Lombard,  at  the  time  said 
securities  were  placed  in  his  hands,  and  ever  since,  down  to 
and  after  the  obtaining  of  said  judgment,  was  abundantly  able 
to  pay  said  indebtedness,  and  that  it  could  have  been  made  out 
of  him  by  the  proper  legal  proceedings;  and  that,  after  the 
securities  were  turned  over  to  Lombard,  and  during  the  years 
1868  and  1869,  he  converted  the  same  into  cash,  and  realized 
therefrom  the  sum  of  $50,000. 

A  replication  was  filed  to  the  plea,  and  upon  hearing  on 
proofs  taken,  the  court  below  found  that  the  plea  was  untrue, 
and  decreed  in  favor  of  the  complainants.  Runals  brings  his 
writ  of  error  to  reverse  the  decree. 
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Mr.  J.  L.  High,  for  the  plaintiff  in  error. 

Mr.  J.  A.  Sleeper,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

It  is  insisted  that  the  court  below  erred  in  finding  the  plea 
untrue. 

The  placing  of  the  collateral  securities  for  Runals'  indebt- 
edness in  the  hands  of  Alonzo  Campbell,  and  his  delivery  of 
them  back  to  Runals  for  the  purpose,  and  under  the  agree- 
ments as  alleged  in  the  plea,  is  testified  to  by  Whipple,  and 
Williams,  his  clerk. 

There  is  no  direct  contrary  testimony,  but  there  is  evidence 
quite  inconsistent  with  the  facts  that  Rnnals  acted  merely  as 
the  agent  of  Alonzo  Campbell  to  put  the  securities  for  him  in 
the  hands  of  Lombard,  and  take  his  agreement  to  Campbell  to 
pay  Runals'  indebtedness  to  him,  and  that  Campbell  agreed  to 
take  such  agreement  of  Lombard  in  lieu  of  the  securities,  and 
not  resort  to  Runals  only  in  the  event  of  first  having  recourse 
to  Lombard,  and  the  inability  to  collect  from  him. 

The  evidence  shows  that  the  securities  belonged  to  Whipple, 
and  were  placed  in  the  hands  of  Alonzo  Campbell  in  April, 
1867,  and  he  was  to  wait  a  year  on  Runals.  Toward  the  end 
of  the  year,  Campbell's  ill  health  disabling  him  from  attending 
to  the  securities,  they  were  delivered  to  Runals,  to  be  placed  in 
the  hands  of  Lombard,  for  him  to  realize  from  them. 

Alonzo  Campbell  died  May  25,  1868.  DeWitt  Campbell, 
his  brother,  testifies,  that  in  May,  1868,  at  the  request  of  his 
brother  Alonzo,  he  had  an  interview  and  conversation  with 
Runals  in  regard  to  his  paper,  to  get  it  renewed;  that  Runals 
then  told  him  that  he  held  securities,  notes  and  mortgages  on 
property  in  Chicago,  to  secure  this  indebtedness  of  his  to 
Alonzo  Campbell,  and  another  equally  large  debt  Whipple 
owed  him,  which  should  not  go  out  of  his  hands  till  this  debt 
to  Campbell  was   paid;  that   he   had  tried   to  have  Alonzo 
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Campbell  take  the  securities  in  payment  of  the  debt,  but  the 
latter  refused  to  do  so. 

This  conversation  was  after  Alonzo  Campbell  .had  delivered 
the  securities  to  Runals.  DeWitt  and  Ri chard  Campbell  were 
the  executors  of  Alonzo  Campbell.  DeWitt  Campbell  testi- 
fies to  another  conversation  with  Runals,  in  regard  to  his  debt, 
after  the  death  of  Alonzo  Campbell;  that  Runals  then  repeated 
the  same  statement  that  he  had  the  securities  to  pay  the  debt, 
and  they  should  never  leave  his  possession  till  it  was  paid;  and 
the  witness  says  that,  at  neither  of  these  conversations  did 
Runals  intimate  that  Alonzo  Campbell  had  ever  held  the  notes 
and  mortea^es  as  securitv.  These  statements  and  conduct  of 
Runals  are  inconsistent  with  the  idea  of  the  alleged  agency  on 
the  part  of  Runals,  and  agreement  of  Alonzo  Campbell  as  to 
the  Lombard  agreement.  The  written  agreement  which  Run- 
als took  from  Lombard  is  inconsistent  therewith.  Jt  is  set  out 
in  the  plea,  and  purports  to  be  an  agreement  between  Runals 
and  Lombard,  and  says  that  Runals  holds  in  his  hands  the 
securities  to  secure  notes  given  by  him,  and  Lombard  agrees 
to  settle  and  pay  off  these  notes  of  Runals,  and  deliver  them 
to  him  within  one  year.  The  entire  agreement  is  with  Run- 
als, and  for  his  benefit;  there  is  no  trace  of  any  agency  on  his 
part,  and  no  intimation  that  the  estate  of  Campbell  has  any 
interest  in  the  securities,  or  that  the  agreement  is  for  its  bene- 
fit; the  only  reference  whatever  that  there  is  to  it,  being  only 
in  identification  of  the  notes  which  Runals  was  owino- — as 
notes  then  in  the  hands  of  and  belonging  to  the  estate  of 
Alonzo  Campbell.  Runals  did  not  hand  over  this  contract  to 
the  executors,  as  an  agent  would,  nor  even  disclose  its  exist- 
ence to  them,  as  the  executors  testify,  until  the  last  days  of 
June  or  the  first  of  July,  1869,  when,  after  repeated  applica- 
tions had  been  made  by  the  executors  to  Runals  for  payment, 
DeWitt  Campbell,  as  he  testifies,  suggested  to  Runals  that  he 
should  bring  in  the  securities  he  was  speaking  of  as  being  held 
by  him,  and  as  sufficient  to  pay  the  debt,  that  the  executors 
might  look  them  over  and  see  if  they  could  not  make  some- 
thing out  of  them,  when  Runals  informed  him  that  he  had 


80  Runals  v.  Harding  et  al.  [Sept.  T. 

Opinion  of  the  Court. 

given  them  to  Lombard,  and  got  his  bond  to  pay  the  debt; 
DeWitt  Campbell  then  asked  him  if  there  would  beany  objec- 
tion to  let  them  have  the  bond;  he  answered,  none,  and  that 
he  would  bring  it  down  the  next  time  he  came;  that  he  did 
so,  and  assigned  it  over  by  his  written  assignment,  July  5, 
1869,  Runals  having  thus  held  it,  its  existence  undisclosed, 
about  one  year. 

We  think  there  was  enough  to  warrant  the  finding  that 
there  was  no  such  agency,  as  alleged,  of  Runals  in  the  delivery 
of  the  securities  to  Lombard  and  taking  his  agreement,  and 
that  there  was  no  such  agreement  on  the  part  of  Alonzo 
Campbell,  as  alleged,  in  respect  to  this  Lombard  agreement. 

It  is  then  alleged  that  there  was  a  similar  agreement  made 
by  DeWitt  Campbell,  one  of  the  executors,  at  the  time  of  the 
assignment  to  the  executors  of  this  Lombard  contract,  July  5, 
1869.  Runals  testifies  to  such  an  agreement.  DeWitt  Camp- 
bell denies  it.  This  appears  to  be  the  sum  of  the  testimony 
on  this  point.  It  did  not  require  a  finding  in  favor  of  such 
an  agreement.  And  it  may  be  remarked  that,  if  the  assign- 
ment of  the  Lombard  contract  had  been  made  under  the  con- 
dition alleged,  a  very  proper  place  for  it  to  appear  would  have 
been  in  the  written  assignment  itself,  but  nothing  of  the  kind 
appears  there,  it  being  a  simple,  absolute  assignment  of  the 
contract. 

As  to  the  alleged  circumstances  under  which  the  judgment 
was  obtained,  and  agreement  that  it  should  not  be  enforced 
unless  it  should  turn  out  that  the  whole  amount  could  not  be 
made  by  the  executors  out  of  the  property  of  Lombard,  Run- 
als testifies  thereto  as  they  are  alleged. 

DeWitt  Campbell,  with  whom  Runals  testifies  the  transac- 
tion was  had  and  agreement  made,  utterly  denies  the  same. 

Whipple  and  Williams  testify  to  admissions  of  DeWitt 
Campbell  to  the  same  purport  with  the  facts  testified  to  by 
Runals. 

Richard  Campbell,  the  co-executor,  testifies  that  he  never 
knew  or  heard  of  any  such  arrangement,  though  he  had  con- 
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versations  with  Runals  before  and  after  the  judgment,  in  ref- 
erence to  the  judgment,  and  in  respect  to  obtaining  it. 

Mr.  Whiton,  the  attorney  who  held  for  collection  the  papers 
upon  which  the  judgment  against  Runals  was  rendered,  testi- 
fies that  he  never  knew  or  heard  of  any  such  arrangement  as 
alleged;  that,  in  conversation  with  Runals  about  putting  his 
notes  in  judgment,  he  thinks  he  did  state  to  him  that  Lom- 
bard's agreement  was  one  of  indemnity,  and  to  make  certain 
the  precise  amount  of  Lombard's  liabilities,  the  claim  of  the 
estate  should  be  put  in  judgment,  as  such  a  judgment  would 
show  the  precise  amount  Runals  would  be  entitled  to  recover 
from  Lombard  on  his  agreement;  but  that  he  never  gave  Ru ri- 
als to  understand  they  would  not  proceed  against  him,  or 
would  stay  the  collection  of  the  judgment  until  they  had  first 
had  recourse  against  Lombard;  and  he  says  that,  at  the  time 
Runals  was  sued,  they  had  lost  all  hopes  that  Lombard  would 
be  possessed  of  property  that  could  be  reached  to  pay  the 
debt. 

This  would  show  the  improbability  that  there  would  have 
been  made  such  an  agreement  in  respect  of  the  judgment,  as 
alleged. 

As  tending  in  further  disproof  of  such  an  agreement,  as 
well  as  the  other  ones  alleged,  is  a  letter  written  by  Runals  to 
DeWitt  Campbell  immediately  upon  the  commencement  of 
this  suit  by  creditor's  bill,  wherein,  in  reference  to  such  suit, 
occurs  the  following:  "  I  can  not  see  the  object  of  a  suit,  as 
you  now  have  a  judgment  against  me,  and  as  I  before  said,  if 
you  want  any  property  I  have,  you  can  have  it  without  costs. 
I  am  now  trying  to  save,  and  get  something  out  of  the  Durkee 
House  ruins,  and  if  I  can,  will  let  you  have  it  to  apply  on  the 
Whipple  or  Lombard  claim,  and  then  if  you  collect  of  Lom- 

Ibard,  you  pay  me  back."  Not  a  word  of  intimation  that  there 
should  have  been  any  prior  resort  to  Lombard,  as  there  natu- 
rally would  have  been,  had  there  been  any  such  previous  re- 
quirement. 
The  executors  both  testify  that,  on  their  many  applications 
made  to  Runals  for  payment,  he  was  always  willing  to  pay  the 
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debt,  and  promised  to  do  so  at  different  stated  times,  but 
wanted  them-  to  delay  proceeding  against  him,  and  resort  to 
Lombard,  but  that  he  never  broached  the  idea  that  they  were 
under  any  obligation  to  do  so;  and  that,  in  compliance  with 
Runal's  request,  in  favor  to  him,  they  did  delay  for  some  time 
bringing  suit  against  him,  and  made  inquiries  for  property  of 
Lombard,  with  a  view  of  proceeding  against  him. 

It  is  claimed  that  the  laches  in  failing  to  proceed  against 
Lombard,  and  Lombard's  subsequent  insolvency,  and  the  loss 
of  the  securities,  are  a  bar  to  the  enforcement  of  the  judg- 
ment. 

The  plea  does  not  seem  to  allege  the  insolvency  of  Lombard, 
and  thus  show  loss  in  this  respect,  but,  waiving  this,  we  will 
consider  whether  there  is  any  just  foundation  for  this  claim. 

The  securities  were  all  disposed  of  by  Lombard,  with  the 
assent  and  aid  of  Whipple,  to  whom  they  belonged,  and  some 
$41,000  realized  therefrom  during  the  years  of  1868  and  1869, 
the  last  one  having  been  disposed  of  in  January,  1869,  while 
Runals  held  the  Lombard  agreement,  and  several  months 
before  he  assigned  it  to  the  executors;  so  that  there  is  no 
neglect  to  be  complained  of  as  to  the  securities,  and  it  can 
only  be  in  respect  of  the  Lombard  agreement,  in  not  prose- 
cuting it.  DeWitt  Campbell  testiiies  that,  very  soon  after 
the  assignment  of  that  agreement  to  the  executors  was  made, 
he  called  upon  Lombard  in  regard  to  it,  presenting  the  agree- 
ment, when  Lombard  at  once  declared  it  to  be  a  forgery — that, 
since  he  signed  it,  there  had  been  an  alteration  made  in  it  from 
$1800  to  $18,000  (the  amount  of  the  Runals  notes  he  was  to 
take  up),  and  that  he  would  not  pay  anything.  Campbell 
immediately  communicated  the  result  to  Runals,  and  the  two 
went  and  saw  Lombard,  and  he  pronounced  the  instrument  to 
be  a  forgery,  in  the  respect  named,  to  them. 

Lombard,  afterward,  suggested  that  the  matter  lie  until 
Whipple  came  back,  who  was  then  away,  expressing  the 
opinion  that  Whipple  would  arrange  it  when  he  returned. 
Runals  appears  to  have  assented  to  this.  The  original  agree- 
ment has  been  sent  up  to  us  for  inspection.     From  its  inspec- 
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tion,  we  are  satisfied  it  was  changed  from  $1800  to  $18,000, 
but  whether  before  or  after  execution,  we  are  unable  to  say. 
Whipple  did  not  return  for  a  year  and  a  half,  until  about 
January,  1871;  and  soon  after  the  assignment,  Lombard  went 
away,  out  of  the  State,  and  remained  there,  so  that  no  service 
of  process  could  be  made  on  him.  This  judgment  against 
Runals  was  rendered  at  the  June  term,  1870,  and  Mr.  Whiton 
states  that  at  that  time  he  and  the  executors  had  lost  all  hopes 
that  Lombard  would  be  possessed  of  property  that  could  be 
reached  to  pay  the  debt.  He  states  that  they  had  made  a  good 
deal  of  inquiry  as  to  the  responsibility  and  whereabouts  of 
Lombard;  that  they  learned  he  had  left  Chicago  and  become 
embarrassed,  and  that  it  was  not  probable  anything  could  be 
made  of  him  on  execution. 

It  appears,  however,  that,  during  the  time,  one  debt  of 
several  thousand  dollars  was  made  from  Lombard,  by  proceed- 
ing in  attachment  against  him.  It  may  be  that,  if  Lombard 
had  been  proceeded  against,  and  all  legal  proceedings  available 
been  made  use  of  against  him,  the  debt  might  have  been  col- 
lected, and  that,  from  the  want  of  such  prosecution,  the  debt 
has  been  lost.  The  question,  then,  is,  which  of  the  parties 
should  bear  the  loss. 

It  seems  hardly  reasonable  to  require  that  the  executors 
should  have  taken  upon  themselves  the  burden  of  a  law  suit, 
involving  the  litigation  of  a  disputed  question  of  forgery  of 
the  instrument  sued  upon.  It  would  have  been  more  reason- 
able that  Runals  himself  should  have  assumed  the  brunt  of 
such  a  prosecution.  He  might  have  done  so,  notwithstanding 
the  assignment,  suing  in  his  name  for  the  use  of  the  executors, 
as  the  instrument  of  agreement  was  not  assignable  at  law,  and 
the  assignment  of  it  to  the  executors  gave  them  but  an 
equitable  right  in  it.  The  executors  could  have  had  no  objec- 
tion to  his  so  suing.  He  was  cognizant  of  all  the  circum- 
stances,  at  hand  to  take  any  needful  steps,  in  frequent  com- 
munication with  the  executors  upon  the  subject,  and  the 
evidence  shows  that  the  alleged  forgery  was  a  reason  assigned 
by  the  executors  to  Runals  for  not  suing  Lombard.     There  is, 
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furthermore,  in  excuse,  the  evidence  of  Runals'  assent  to  delay 
in  proceeding  against  Lombard,  the  difficulty  of  pursuing  a 
remedy  against  him,  owing  to  his  absence  from  the  State,  and 
unacquaintance  with  property  which  could  be  reached  by  suit 
at  law. 

In  view  of  all  the  circumstances  of  the  case,  we  can  not 
come  to  the  conclusion  that  there  was  such  culpable  negligence 
here  on  the  part  of  these  executors,  in  not  prosecuting  a  suit 
against  Lombard  upon  his  agreement,  that  they  have  made  the 
agreement  their  own,  and  are  chargeable  with  the  loss  which 
may  have  resulted  from  a  failure  to  bring  and  prosecute  such 
a  suit. 

In  our  opinion,  the  court  below  was  right  in  its  finding  that 
the  plea  was  untrue. 

It  is  unnecessary  to  notice  the  errors  assigned  as  to  the 
admission  and  exclusion  of  evidence,  as,  admitting  the  rulings 
to  have  been  erroneous,  and  had  the  ruling  been  contrary,  and 
the  evidence  accordingly  rejected  and  received,  it  should  not 
have  varied  the  result. 

It  is  objected  to  the  decree  rendered,  that  it  is  erroneous  in 
granting  an  injunction  and  appointing  a  receiver,  inasmuch  as 
the  bill  contains  no  distinct  charge  of  fraud,  or  that  defendant 
has  any  particular  property  in  his  possession,  or  to  be  pre- 
served for  the  benefit  of  judgment  creditors;  and  the  case  of 
First  National  Bank  of  Sioux  City  v.  Gage,  79  111.  207,  is 
referred  to  as  holding,  in  a  case  of  a  similarly  framed  bill,  that 
it  was  insufficient,  for  the  above  reasons,  to  warrant  the  ap 
pointment  of  a  receiver  and  the  granting  of  an  injunction. 

It  was  so  held  in  that  case,  in  support  of  the  ruling  of  the 
court  below  in  sustaining  a  demurrer  to  a  bill  containing  only 
like  general  allegations  in  respect  of  having  property,  as  the 
bill  in  the  present  case;  but  it  was  also  held  that,  as  the  bill 
was  for  discovery  likewise,  the  demurrer  should  not  have  been 
sustained  to  that  part  of  the  bill,  but  it  should  have  been 
retained  for  discovery.  The  defendant  in  the  case  now  before 
us  made  no  answer  to  the  bill,  and  it  was  taken  for  confessed 
against  him.     The  allegations  of  the  bill  that  he  has  property, 
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clioses  in  action,  etc.,  stand  confessed,  and  all  the  necessary 
discovery  may  be  obtained  upon  the  proceedings  under  the 
decree.  Dows  v.  McMichael,  2  Paige,  345.  Had  discovery 
been  made  as  prayed,  there  might  have  been  a  disclosure  of 
particular  property,  rendering  proper  the  appointment  of  a 
receiver  and  granting  an  injunction  to  preserve  the  property 
for  creditors. 

In  the  posture  of  this  case,  the  defendant  having  declined 
to  make  discovery,  and  it  standing  admitted  that  defendant 
has  property  and  choses  in  action  in  his  possession,  the  same 
ought  to  be  applied  for  the  satisfaction  of  the  debt  here  de- 
creed to  exist  against  him;  and  we  see  no  sufficient  objection 
to  his  being  restrained  from  putting  it  out  of  his  hands,  and 
being  required  to  surrender  it  into  the  possession  of  a  receiver, 
to  be  appropriated  for  the  payment  of  the  sum  found  due  by 
the  decree.  If  the  defendant  has,  in  fact,  no  property,  he  can 
not  be  injured  by  the  appointment  of  a  receiver  or  granting 
an  injunction.     Bloodgood  v.  Clark,  4  Paige,  574. 

The  decree  is  affirmed. 

Decree  affirmed. 


John  H.  Herrick 

v. 

Jude  P.  Gary. 

1.  Diseased  sheep — liability  of  owner  for  communicating  disease.  The 
owner  of  sheep  infected  with  a  contagious  disease,  which  is  known  to  him, 
who  suffers  the  same  to  escape  from  his  pasture  into  the  premises  of  another, 
through  a  defect  in  his  part  of  a  division  fence,  which  he  neglects  to  keep 
in  repair,  is  liable  in  an  action,  under  the  statute,  to  such  adjoining  owner 
for  all  damages  he  may  sustain  by  having  such  disease  communicated  to 
his  sheep. 

2.  The  fact  that  one  of  plaintiff's  sheep  communicated  the  disease  to 
defendant's  flock  of  sheep,  will  not  exonerate  the  latter  from  liability  to  the 
former,  if  he  thereafter  permits  his  flock  to  run  where  it  can  do  injury  to 
the  plaintiff. 
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3.  The  owner  of  sheep,  who,  knowing  them  to  be  infected  with  disease, 
suffers  them  to  run  at  large,  is  liable  for  all  damages  occasioned  thereby  to 
sheep  of  others,  whether  their  owners  apply  or  do  not  apply  the  proper 
treatment.  The  doctrine  of  contributory  negligence  has  no  application  in 
such  a  case. 

4.  Evidence — rebutting.  In  an  action  on  the  case,  to  recover  damage 
for  communicating  an  infectious  disease  to  plaintiff's  sheep,  where  the 
defendant  proves  by  witnesses  that  they  had  cured  sheep  of  the  disease,  by 
a  certain  treatment,  it  is  error  for  the  court  to  refuse  to  allow  the  plaintiff 
to  show,  by  other  witnesses,  that  they  had  tried  the  same  prescription  with- 
out success. 

5.  So,  where,  in  such  action,  the  defendant  introduces  testimony  that 
plaintiff's  sheep  were  seen  running  at  large  prior  to  their  infection,  to  induce 
a  belief  they  were  infected  while  so  running  at  large,  the  court  should  not 
refuse  to  allow  the  plaintiff"  to  show  that  the  sheep  so  seen  at  large  were  not 
his  flock. 

6.  Same — degree  of  proof  required.  It  is  not  necessary  to  a  recovery,  in 
a  civil  suit,  that  the  evidence  shall  produce  a  belief  in  the  minds  of  the 
jury  so  strong  as  to  be  satisfactory.  It  is  sufficient  if  they  believe  from  the 
evidence,  though  it  may  not  be  entirely  satisfactory. 

7.  Instruction — without  evidence  to  support.  Every  instruction,  unless 
it  be  upon  an  abstract  proposition  of  law,  must  have  some  evidence  on 
which  to  be  based,  otherwise  its  tendency  is  to  mislead. 

Appeal  from  the  Circuit  Court  of  De  Kalb  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Mr.  Charles  Wheaton,  for  the  appellant. 

Messrs.  E.  H.  &  N.  E.  Gary,  for  the  appellee. 

•  Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  case,  in  the  Du  Page  circuit  court,  brought  by  John 
H.  Herrick,  plaintiff,  and  against  Jude  P.  Gary,  defendant,  and 
the  venue  changed  to  the  county  of  De  Kalb.  The  declara- 
tion contained  four  counts,  the  first  three  counts  substantially 
the  same,  each  alleging  the  plaintiff's  possession  of  five  hun- 
dred sheep,  of  value,  etc.;  that  his  farm  adjoined  the  farm  of 
the  defendant,  whose  duty  it  was  to  keep  up  his  half  of  the 
division  fence;  that  plaintiff  kept  up  his  half,  but  defendant 
suffered  his  half  to  remain  down,  so  that  free  access  could  be 
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bad  by  sbeep  from  defendant's  premises  to  tbe  premises  of  tbe 
plaintiff;  that  defendant,  well  knowing  the  premises,  was  tbe 
owner  of  a  large  number  of  sheep  affected  with  a  contagious 
disease  known  as  "  scab,"  and  with  another  contagious  disease 
known  as  "foot-rot;"  and  defendant,  knowing  his  sheep  were 
so  affected,  kept  them  upon  his  field  so  adjoining  the  field  of 
plaintiff  where  plaintiff  kept  his  sheep,  and  where  the  division 
fence  was  down,  so  that  they  had  access  to  plaintiff's  sheep, 
whereby  the  sheep  of  plaintiff  became  affected  by  the  defend- 
ant's diseased  sheep — the  defendant  knowing  the  fence  was 
down,  and,  after  request  by  plaintiff  to  put  it  up,  defendant 
kept  his  sheep,  so  affected,  in  the  place  where  they  might  and 
did  have  access  to  the  sheep  of  plaintiff,  whereby  plaintiff's 
sheep  became  affected  by  the  diseased  sheep  of  defendant,  con- 
trary to  the  statute,  etc.,  and  sickened  and  died,  and  plaintiff  was 
put  to  great  expense  in  caring  for  them.  The  fourth  count  is 
at  common  law. 

There  was  a  plea  of  not  guilty,  and  a  trial  by  jury,  result- 
ing in  a  verdict  for  the  defendant.  On  new  trial  granted  on 
appeal  to  this  court,  a  second  verdict  was  rendered  for  the 
defendant,  and,  a  motion  for  a  new  trial  being  refused,  judg- 
ment was  rendered  on  the  verdict  against  the  plaintiff,  to 
reverse  which  he  again  appeals. 

The  first  three  counts  are  based  upon  the  act  of  the  General 
Assembly  of  February  16,  1865,  entitled  "An  act  to  punish 
persons  for  bringing  diseased  sheep  into  the  State,  and  for  suf- 
fering diseased  sheep  to  run  at  large." 

Section  2  of  this  act  provides,  if  any  person  shall  suffer  to 
run  at  large,  or  keep  in  any  place  where  other  creatures  can 
have  access  to  and  become  infected,  any  sheep  that  is  known 
to  the  owner,  or  person  having  the  care  and  possession,  to  be 
affected  with  any  contagious  disease,  shall  be  liable  to  pay  all 
damages,  etc.     Sess.  Laws,  1865,  p.  126. 

There  is  no  real  controversy  about  the  leading  facts,  the 
proof  sustaining  all  the  material  allegations  in  the  several 
counts  of  the  declaration.  As  this  court  said,  when  the  case 
was  first  before  us,  there  is  no  doubt,  from  the  testimony,  that 
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appellee's  sheep  were  suffering  from  a  contagions  disease 
known  as  the  "  scab ; "  that  they  were  in  a  pasture  on  his 
farm ;  that  his  portion  of  the  fence  between  the  pasture  and 
the  adjoining  lot  of  appellant,  where  he  kept  his  sheep,  was 
not  in  good  condition,  and  that  his  sheep  became  diseased, 
many  of  them  dying,  and  that  several  of  appellee's  sheep  were 
in  appellant's  flock  before  the  disease  appeared  in  that  flock. 

It  is  satisfactorily  established  that  appellee's  flock  of  sheep 
had  the  scab  from  1867  up  to  and  including  the  spring  of 
1869,  and  the  conclusion  is  irresistible  that  appellant's  flock 
was  infected  by  them,  and  by  reason  of  appellee's  negligence  in 
keeping  his  diseased  sheep  as  he  did. 

There  is  some  controversy  as  to  the  rulings  of  the  court 
upon  the  offer  by  appellant  of  rebutting  testimony,  in  which 
we  are  inclined  to  think  the  court  erred.  Appellee  had  shown 
by  several  witnesses  that  they  had  cured  sheep  of  the  scab  by 
dipping  them  in  a  decoction  of  tobacco.  Appellant  then 
offered  to  show  by  other  witnesses  that  they  had  tried  this 
prescription  without  success.  It  was  claimed  that  appellant's 
damage  was  occasioned  by  his  failure  to  treat  his  sheep  prop- 
erly. If,  then,  it  was  competent  to  show  dipping  them  in 
tobacco  water  was  an  efficacious  remedy,  by  the  testimony  of 
those  who  had  tried  it,  and  who  were  permitted  to  give  their 
opinions  thereon,  it  was  equally  competent  to  rebut  such  pre- 
tension by  other  testimony,  and  such  testimony  should  have 
been  admitted. 

So,  the  rebutting  testimony  offered  by  appellant,  in  respect 
to  the  fact  of  his  sheep  being  seen  running  at  large  in  the 
summer  of  1867  and  1868,  and  in  the  spring  of  1869,  the 
object  of  which  was  to  induce  a  belief  on  the  part  of  the  jury 
that  the  sheep  got  the  disease  elsewhere,  and  not  from  appel- 
lee's flock,  it  was  competent  for  appellant  to  show  they  were 
the  sheep  of  another  person,  and  not  his.  The  identity  of  the 
sheep  was  an  important  fact,  and  open  to  full  inquiry. 

But,  waiving  consideration  of  these  matters,  we  will  exam- 
ine the  principal  grounds  of  complaint  on  the  part  of  appel- 
lant, and  they  arise  on  the  instructions  given  for  appellee. 
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The  instructions  for  appellee  were  four  in  number.  The 
first  is  as  follows: 

"In  order  to  recover  in  this  case,  the  plaintiff  must  show, 
try  the  evidence  in  the  case,  to  the  satisfaction  of  the  jury, 
that  the  defendant's  sheep  not  only  might,  but  actually  did 
communicate  the  disease  or  diseases  in  question  to  plaintiff's 
sheep,  and  if  the  fair  preponderance  of  the  evidence  fails  to 
establish  such  facts,  or  show  that  it  is  probable  that  plaintiff's 
sheep  became  elsewhere  infected,  or  that  it  was  as  likely  they 
caught  the  disease  elsewhere  as  from  the  defendant's  sheep, 
or  from  his  father's  sheep,  which  had  been  first  infected  by  the 
defendant's  sheep,  then  the  jury  should  find  the  defendant  not 
guilty." 

The  objection  to  this  instruction  is  manifest.  The  first 
branch  of  it  places  the  standard  of  the  degree  of  proof  required 
higher  than  the  law  demands  in  controversies  of  this  charac- 
ter. It  is  enough  that  the  jury  shall  believe,  from  the  evi- 
dence, that  the  essential  facts  are  true.  The  jury  may  so 
believe,  although  the  same  may  not  be  shown  by  the  evidence 
to  the  satisfaction  of  the  jury.  This  instruction  requires  not 
merely  that  the  evidence  shall  produce  belief  in  the  mind  of 
the  jury  of  the  facts  alleged,  but  that  such  belief  shall  be  so 
strong  as  to  be  satisfactory.  This  is,  perhaps,  not  quite  so 
strong  as  4to  require  a  belief  beyond  a  reasonable  doubt,  but  it 
approximates  it,  and  which  is  only  required  in  criminal  cases. 
The  mind  can  not  well  be  said  to  be  satisfied  as  to  a  given 
proposition,  so  long  as  such  matter  remains  at  all  in  doubt. 
For  this  reason,  the  instruction  must  be  condemned.  There 
are  subsequent  phrases  in  the  instruction  which  do  not  seem 
to  demand  a  degree  of  proof  so  high,  but  the  phraseology  is 
not  clear  and  plain,  and,  as  a  whole,  the  instruction  was  liable 
to  mislead  the  jury.  An  instruction  similar  to  this  was  held 
bad  in  Warner  et  al.  v.  Crandall,  65  111.  195. 

The  second  instruction  was  this: 

u  If  the  jury  believe,  from  the  evidence,  that  the  defendant's 
sheep  originally  caught  the  disease  in  question,  without  fault 
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on  his  part,  from  the  sheep  of  the  plaintiff,  or  from  sheep  that 
were  under  his  control  or  management,  or  from  sheep  put  into 
the  defendant's  flock  by  the  plaintiff,  and  afterwards  the  defend- 
ant's sheep  communicated  the  same  disease  so  caught  as  afore- 
said to  the  rest  of  the  sheep,  or  flock  of  sheep,  of  the  plaintiff, 
from  which  many  of  them  died,  then  the  plaintiff  can  not 
recover  for  such  damages,  and  the  jury  should  so  find  for  the 
defendant." 

In  our  examination  of  the  record,  we  find  no  testimony  on 
which  to  base  one  part,  and  an  important  part,  of  this  instruc- 
tion, and  that  is  this:  "or  from  sheep  put  into  defendant's 
flock  by  the  plaintiff."  It  is  unnecessary  to  refer  to  the  de- 
cisions of  this  court  holding  that  every  instruction,  unless  it  be 
one  on  an  abstract  proposition  of  law,  must  have  evidence  on 
which  to  found  it.  It  is  not  only  unfair,  but  tends  to  mislead. 
We  cite  a  few  cases  on  this  point:  Gibson  v.  Webster,  4:4:  111. 
483;  Bullock  v.  Narrott,  49  ib.  62;  Bailey  v.  Godfrey,  54  ib. 
507.  The  only  pretense  for  this  instruction  was  the  fact  that, 
in  1867,  the  defendant's  sheep  being  then  diseased,  one  of  plain- 
tiff's sheep,  by  accident,  strayed  into  the  flock,  and,  having 
the  scab,  the  plaintiff  did  not  remove  it,  but  suffered  it  to 
remain  with  defendant's  scabby  sheep.  It  is  absurd  to  raise 
on  this  fact  such  an  hypothesis  as  is  found  in  this  instruction. 
But  if  it  was  true  this  one  sheep  communicated  disease  to 
defendant's  flock,  he  was  guilty,  under  the  statute,  in  permit- 
ting his  flock  thereafter  to  run  where  they  could  do  injury  to 
others.     The  entire  instruction  is  objectionable. 

The  third  and  fourth  instructions  will  be  considered  to- 
gether.    They  are  as  follows: 

"  Even  if  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff's sheep  took  the  disease  from  the  diseased  sheep  of  the 
defendant,  through  his  (the  defendant's)  carelessness  or  im- 
proper keeping  of  the  same,  and  of  which  disease  many  of  the 
plaintiff's  sheep  died,  still  he  was  bound,  in  such  case,  to  use 
and  exercise  ordinary  care  and  diligence  in  the  taking  care  of 
and  properly  doctoring,  with  an  endeavor  to  heal  and  cure 
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such  diseased  sheep,  and  he  can  only  recover,  in  any  event, 
such  damage  in  this  case  as  would  have  accrued  after  such 
proper  care  and  diligence,  and  proper  treatment  by  the  plain- 
tiff, and  he  can  not  recover  for  any  damages  he  may  have  sus- 
tained on  account  of  his  own  negligence  or  inattention  in  not 
properly  taking  care  of,  treating  and  doctoring  his  said  diseased 
♦sheep. 

"  In  this  case  the  plaintiff  can  not  recover  for  any  damage 
which  is  the  result  of  his  own  negligence,  or  want  of  proper 
care  and  attention,  in  properly  taking  care  of,  treating  and 
doctoring  his  diseased  sheep." 

The  material  objection  to  these  instructions  is,  in  the  use  of 
the  words,  "properly  doctoring,"  and  "properly  taking  care 
of,  treating  and.  doctoring."  What  is  proper  care  and  proper 
doctoring,  in  this  connection?  These  instructions  substantially 
told  the  jury  that  an  owner  of  a  flock  of  sheep  was  bound  to 
know  the  proper  treatment  to  give  them  if  they  became  dis- 
eased, and  to  apply  such  treatment.  There  is  no  requirement 
of  this  nature  in  the  statute  under  which  this  action  is  brought. 
The  owner  of  diseased  sheep,  permitting  them  to  run  at  large, 
is  liable  for  all  damages  occasioned  thereby  to  other  sheep, 
whether  their  owner  knows  or  does  not  know,  applies  or  fails 
to  apply,  the  proper  treatment.  The  doctrine  of  contributory 
negligence  can  not  properly  be  invoked  here.  It  is  sufficient 
for  him  to  bring  his  case  within  the  terms  and  meaning  of  the 
statute. 

We  do  not  think  the  vice  of  these  instructions  is  cured  by 
anything  contained  in  the  seventh  instruction  for  plaintiff,  or 
if  it  was,  those  given  for  the  defendant,  being  last  in  order, 
would  make  the  greatest  impression  on  the  mind  of  the 
jury;  and,  as  they  are  inconsistent  with  the  seventh,  the  jury 
would  be  likely  to  place  the  most  reliance  on  the  last.  They 
are  not  cured  by  the  seventh.  Besides,  these  instructions 
should  have  been  so  modified  as  to  inform  the  jury  the  plain- 
tiff was  entitled  to  recover  for  his  trouble  and  charges  in  treat- 
ing the  sheep.     To  this,  clearly,  he  was  entitled. 
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We  think  appellant  has  brought  his  case  within  the  provi- 
sions of  the  statute,  and  we  are  of  opinion  the  law  of  the  case 
was  not  properly  given  to  the  jury  by  the  court,  and  there  is 
error  in  this  respect  in  the  record,  and  for  the  error  the  judg- 
ment must  be  reversed,  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 

Judgment  reversed. 

Mr.  Justice  Scott  dissents. 


Joaquin  Hohmann 

v. 

Frederick  Eiterman. 

1.  Appearance — in  appeal  case.  Where  the  appellee,  in  an  appeal 
taken  from  the  judgment  of  a  justice  of  the  peace,  files  a  trial  notice  with 
the  clerk,  under  the  rules  of  the  court,  this,  independent  of  statutory  pro- 
vision, is  a  full  appearance  and  submission  to  the  jurisdiction  of  the  court, 
and  will  obviate  the  necessity  of  service  on  the  appellee. 

2.  Same — statute  construed.  The  68th  section  of  the  chapter  of  the  R. 
S.  of  1874,  entitled  "Justices  of  the  Peace  and  Constables,"  does  not  ex- 
clude the  common  law  modes  of  entering  an  appearance  in  a  case,  but  only 
provides  a  mode  of  entering  it  in  vacation. 

3.  Practice— -filing  papers.  Where  a  notice  required  by  rule  of  court 
is  actually  filed  and  placed  among  the  other  papers  in  a  case,  the  fact  the 
clerk  has  omitted  to  mark  it  as  filed,  will  not  invalidate  the  notice.  If  the 
opposite  party  knows  of  its  being  in  the  papers,  this  is  sufficient. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  M.  Marx  &  Son,  for  the  appellant. 

Messrs.  Allen,  Barmm  &  Allen,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  appellee  sued  appellant,  before  a  justice  of 
the  peace  of  Cook  county,  and  recovered  a  judgment  against 
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him.  He  thereupon  prayed  and  perfected  an  appeal  by  filing 
a  proper  bond,  in  due  time,  before  the  justice,  who  lodged  the 
papers  in  the  Superior  Court,  as  required  by  the  statute. 
Afterwards,  and  on  the  24th  day  of  December,  1875,  plaintiff 
filed  what  is,  by  the  rules  of  the  court,  denominated  a  trial 
notice.  It  was  entitled  of  the  cause,  with  the  docket  number, 
and  requested  the  clerk  to  place  the  cause  on  the  trial  docket 
for  the  January  term,  1876,  and  was  signed  by  plaintiff's 
attorneys. 

On  the  28th  day  of  April,  1876,  being  about  four  months 
after  the  cause  was  placed  on  the  trial  docket,  both  parties 
were  in  court,  expecting  the  case  to  be  reached  in  the  call  then 
progressing.  In  the  afternoon  of  that  day.  counsel  for  defend- 
ant was  called  into  another  court,  and,  about  4  o'clock  in  the 
afternoon,  the  case  was  called  for  trial  and  submitted  to  a  jmy, 
in  the  absence  of  defendant,  his  attorney  and  witnesses.  The 
jury  found  a  verdict  for  $147,  for  plaintiff,  on  which  judgment 
was  rendered. 

A  motion  to  set  aside  the  judgment  and  reinstate  the  cause 
on  the  docket  was  entered,  but  it  was  subsequently  overruled, 
to  which  defendant  excepted,  and  brings  the  case  to  this  court 
by  appeal,  and  asks  a  reversal. 

There  was  no  service  on  appellee,  in  the  court  below,  and  it 
is  claimed  that,  without  such  service,  or  the  entry  of  an  ap- 
pearance in  writing  at  least  ten  days  before  the  term  at  which 
the  trial  was  had,  the  court  had  no  jurisdiction  of  the  person 
of  defendant,  and  should  therefore  have  set  aside  the  judg- 
ment and  reinstated  the  cause. 

The  68th  section  of  the  chapter  entitled  "  Justices  of  the 
Peace  and  Constables,"  provides  that,  where  service  is  not  had 
on  appellee,  he  may  enter  his  appearance  ten  days  before  the 
term,  and  have  a  trial.  The  appearance  is  required  to  be  in 
writing,  and  filed  with  the  clerk,  and  placed  among  the  papers 
in  the  case,  and  the  question  is,  whether  the  filing  of  the  notice 
to  place  the  case  on  the  trial  docket,  was  an  appearance. 

Independent  of  statutory  provisions,  we  have  no  doubt  this 
was  a  full  appearance  and  submission  to  the  jurisdiction  of 
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the  court  by  the  plaintiff;  and,  having  entered  a  full  appear- 
ance, no  possible  reason  is  perceived  why  he  should  be  served 
with  process.  Its  only  office  is  to  bring  parties  before  the 
court  who  are  not  subject  to  its  jurisdiction.  A  voluntary 
appearance,  then,  dispenses  with  the  necessity  of  process  or 
service. 

When  appellee  filed  the  trial  notice,  it  was  for  the  purpose 
of  having  a  trial  at  the  earliest  period  that  the  business  of  the 
court  would  permit,  and  he  could  not  move  to  place  the  cause 
on  the  trial  docket  until  he  was  in  court;  nor  did  he  limit  his 
appearance  when  he  tiled  his  motion.  And  defendant  must 
have  understood  appellee  was  in  court,  as  the  record  fails  to 
show  that  he  sued  out  a  summons  after  the  appearance  was 
entered,  or  any  effort  was  made  to  procure  service.  But  it 
seems  to  us  to  be  too  obvious,  that  there  was  an  appearance,  to 
render  anything  more  than  a  mere  statement  of  the  facts 
necessary  to  demonstrate  the  proposition. 

It  is  said  the  trial  notice  was  not  marked  filed,  although  it 
was  in  fact  filed  with  the  clerk  on  the  day  of  its  date.  The 
bill  of  exceptions,  however,  does  not  state  that  it  was  not 
placed  among  the  other  papers  in  the  cause.  If  there,  then  it 
was  the  duty  of  appellant  to  see  and  know  the  fact,  and  if  he 
did,  then  the  paper  answered  every  purpose  it  would  have  done 
had  the  clerk  performed  his  duty,  and  marked  it  filed.  Seeing 
the  case  on  the  trial  docket,  it  is  reasonable  to  suppose  appel- 
lant looked  to  see  by  what  authority  the  clerk  had  placed  it 
there,  and  we  presume  he  did  examine  the  notice,  as  he  and 
his  attorney  were  present,  watching  the  case,  on  the  forenoon 
of  the  day  of  the  trial.  If  he  knew  the  paper  was  on  file,  as 
we  must  presume  he  did,  then  he  waived  the  objection  that  it 
was  not  marked  filed,  as  he  made  no  motion  to  have  the  case 
transferred  to  the  general  calendar.  He  probably  made  no 
such  motion,  as  he  knew  that  the  other  party  would  have 
applied  for,  and  obtained  leave,  to  the  clerk,  to  mark  it  filed 
nunc  pro  tunc,  and  he  would  have  accomplished  nothing  by 
such  a  motion. 

The  68th  section  does  not  exclude  the  common  law  modes 
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of  entering  an  appearance  in  a  case,  but  only  provides  a  mode 
of  entering  an  appearance  in  vacation.  But  even  if  it  did, 
this  was  an  appearance  by  appellee,  in  writing,  filed  with  the 
clerk,  and  placed  among  the  papers  of  the  case,  and  fully  con- 
forms to  the  substantial  requirements  of  the  section. 

We  perceive  no  error  in  the  record,  and  the  judgment  of 
the  court  below  is  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  Frank  E.  Fowler 

v. 

George  W.  Brown,  Mayor,  Etc. 

1.  Municipal  corporation — legislative  control  over.  Municipal  charters 
are  subject  to  repeal  or  amendment  at  the  pleasure  of  the  legislative  power 
granting  them,  and  the  absolute  repeal  of  a  city  charter  abolishes  all  offices 
under  it. 

2.  Office — right  to,  lost  by  change  of  charter.  Where  a  city  incorpora- 
ted under  a  special  charter  adopts  the  general  law  for  the  incorporation  of 
cities,  and  becomes  organized  under  such  general  law,  this  will  determine 
the  tenure  of  all  offices  under  the  special  charter,  except  such  as  are  expressly 
saved. 

3.  Where  a  city,  after  the  election  of  a  marshal,  adopted  the  general  law 
and  organized  under  it,  and  created  the  office  of  superintendent  of  police, 
and  required  him  to  perform  the  duties  of  marshal,  and  filled  the  latter 
office  by  appointment,  it  was  held,  that  the  party  elected  marshal  had  no 
further  right  to  the  office. 

This  was  an  application  in  this  court  for  a  mandamus.     The 
essential  facts  of  the  case  are  stated  in  the  opinion. 

Messrs.  "Williams,  McKenzie  &  Calkins,  for  the  relator. 

Mr.  Frederick  A.  "Willoughby,  for  the  respondent. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Relator  was  elected  marshal  of  the  city  of  Galesburg  at  the 
annual  charter  election,  held  on  the  2d  Tuesday  of  April, 
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1876,  for  the  period  of  one  year,  took  the  oath  of  office,  entered 
upon  the  discharge  of  its  duties,  and  claims  he  was,  from  thence 
forward,  entitled  to  benefit  of  salary  attached  to  such  office. 

On  the  17th  day  of  July,  1876,  at  an  election  held  for  that 
purpose,  the  people  of  that  city  voted  to  organize  under  the 
general  incorporation  act  of  1872,  which  was  accordingly  done. 
Among  the  first  acts  of  the  city  council,  on  the  next  day  after 
organization  of  the  city  under  the  general  law,  was,  the  passage 
of  an  ordinance  by  a  two-thirds  vote,  creating  the  office  of 
"superintendent  of  police,"  and,  in  defining  the  duties  of  such 
officer,  prescribed  that,  among  others,  such  officer  should  perform 
all  duties  which  pertained  to  the  office  of  city  marshal  by  vir- 
tue of  the  former  or  old  charter,  and  it  was  further  provided, 
that  thereafter  the  office  of  city  marshal  should  be  abolished  and 
cease  to  exist.  After  publication  of  that  ordinance,  a  superin- 
tendent of  police  was  appointed,  confirmed,  qualified  under 
the  ordinance,  and  entered  upon  the  discharge  of  the  duties  of 
such  office. 

Prior  to  the  organization  of  the  city  under  the  general  law, 
relator,  although  he  had  been  discharging  the  duties  of  the 
office  of  marshal,  had  received  no  commission  from  the  mayor, 
and,  on  application  afterwards,  that  officer  refused  to  issue  any 
commission  under  the  old  charter. 

The  prayer  of  the  petition  is,  that  the  mayor  may  be  com- 
pelled to  sign  and  issue  a  commission  to  relator,  as  marshal^ 
and  that  the  mayor  and  city  council  may  be  required  to  recog- 
nize his  official  character  as  such  officer,  and  permit  him  to  dis- 
charge all  duties  of  such  office,  paying  him  the  arrearages  of 
salary,  and  for  such  other  relief  as  may  be  found  just. 

The  vote  of  the  people  of  the  city  of  Galesburg  in  favor  of 
organizing  under  the  general  incorporation  act  of  1872,  is  an 
adoption  of  the  general  law  instead  of,  or  as  a  substitute  for, 
the  special  charter  under  which  the  city  had  been  acting,  and 
in  so  far  as  the  general  law  may  be  inconsistent  with  the  spe- 
cial charter,  the  former  becomes  the  controlling  law,  for  the 
city,  of  government.  It  is  declared,  all  laws  or  parts  of  laws 
not  inconsistent  with  provisions  of  the  general  law,  shall  con- 
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tinue  in  force,  and  be  applicable  to  any  such  city  or  village 
organized  under  it,  the  same  as  if  such  change  of  organization 
had  not  taken  place.     Art.  1,  sec.  6,  Act  1872. 

It  has  always  been  understood,  municipal  charters  are  sub- 
ject to  repeal  or  amendment  at  the  pleasure  of  the  legislative 
power  granting  them.  That  the  absolute  and  unconditional 
repeal  of  a  municipal  charter  abolishes  all  offices  under  it,  is  a 
proposition  so  plain  it  needs  no  discussion.  It  is  apprehended 
the  substitution  of  another  charter  with  inconsistent  provisions, 
without  a  saving  clause  as  to  such  rights,  would  have  the  same 
effect.  There  can  be  no  such  thing  as  a  vested  right,  in  the 
strict  sense  of  that  term,  in  a  municipal  office  that  places  it 
above  legislative  control.  The  same  power  that  creates  such 
office  can,  undoubtedly,  abolish  it. 

We  entertain  no  doubt  the  organization  of  the  city  under 
the  general  incorporation  act  determined  the  tenure  of  all  offi- 
cers under  its  special  charter,  except  such  as  were  within  the 
saving  clause  of  that  act.  We  may  inquire,  then,  what  city 
officers  in  office  at  the  time  of  organization  under  the  general 
law,  "  shall  continue  to  exercise  the  powers  conferred  upon  like 
officers  in  this  act  until  their  successors  shall  be  elected  and 
qualified."  That  provision  must  be  understood  to  apply  to  all 
officers  provided  for  in  the  general  incorporation  law,  answer- 
ing to  the  same  officers  under  special  charters. 

It  will  be  noticed,  provision  is  only  made  in  the  general  law 
for  the  election  of  certain  officers,  viz:  a  mayor,  city  council, 
city  clerk,  city  attorney  and  city  treasurer.  All  other  officers 
are  either  to  be  elected  by  the  legal  voters  of  the  city,  or  ap- 
pointed by  the  mayor  with  the  approval  of  the  city  council,  as 
shall  be  provided  by  ordinance. 

Until  the  city  council  shall  so  provide,  there  is  no  officer 
under  the  general  incorporation  law  with  like  powers  such  as 
the  city  marshal  had  under  the  special  charter  of  the  city. 
How  can  it  be  said,  then,  the  rights  of  relator  as  city  marshal 
have  been  saved  by  that  section  of  the  general  law  that  pro- 
vides, all  city  officers  in  office  at  the  change  of  organization 
shall  exercise  the  powers  conferred  upon  like  officers  under 
7— 83d  III. 
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that  act,  when  no  such  officer  as  city  marshal  exists,  under  the 
general  law,  until  it  is  established  by  ordinance  passed  by  a 
two-thirds  vote  of  the  city  council? 

Whether  the  mayor  and  other  officers  whose  election  is  fixed 
by  the  general  law  will  hold  their  respective  offices  until  the 
regular  election  under  that  law  shall  arrive,  or  only  until  their 
successors  may  be  elected  at  a  special  election  called  for  that 
purpose,  and  thereafter  qualified,  is  a  question  upon  which  the 
court  is  not  harmonious,  and  upon  which  it  is  not  necessary 
to  the  decision  of  this  case  that  we  should  express  an  opinion. 

We  find  the  office  relator  claims,  to  which  he  was  elected 
under  the  special  charter  of  the  city,  was  determined  and  ceased 
by  the  change  of  organization  under  the  general  incorporation 
law.  Under  the  latter  act,  the  city  council,  at  its  discretion, 
could  determine,  by  an  ordinance  passed  by  a  two-thirds  vote, 
whether  the  office  answering  to  that  of  city  marshal  should  be 
filled  by  election  or  appointment.  An  ordinance  was  passed 
by  the  requisite  vote,  declaring  such  office  should  be  filled  by 
appointment,  with  the  approval  of  the  city  council,  which  was 
done.  The  action  of  the  city  council  was  strictly  regular,  and 
was  warranted  by  powers  conferred  by  the  general  incorpora- 
tion law  under  which  it  was  then  acting. 

There  is  nothing  in  the  point  that  section  73  of  the  act  of 
1872  authorizes  "  local  option  "  in  the  passage  of  ordinances, 
at  the  discretion  of  city  councils  of  the  different  cities  of  the 
State,  and  is,  therefore,  in  contravention  of  the  constitution. 

The  objection  taken  is  fully  answered  by  the  reasoning  in 
Covington  v.  East  St.  Louis,  78  111.  548,  and  we  need  not 
discuss  it  further. 

The  mandamus  will  be  refused,  and  petition  dismissed  at 

costs  of  relator. 

Mandamus  refused. 
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Alexander  L.  Thorne  et  al. 

v. 

L.  M.  Prentiss. 

1.  Contract — when  construed  by  rules  of  the  board  of  trade.  All  con- 
tracts for  sale  made  on  'Change  by  members  of  the  board  of  trade  to  another 
member,  with  reference  to  the  by-laws  and  rales  of  the  board,  must  be  con- 
strued as  if  those  rules  were  expressly  made  a  part  of  the  contract;  but 
members  of  that  board  may,  by  contract  on  'Change  or  elsewhere,  bind 
themselves  beyond  and  independent  of  these  rules.  Where  the  sale  is  made 
at  its  rooms,  in  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  to 
have  been  made  with  reference  to  these  rules. 

2.  Fraud  and  deceit — when  action  lies  for.  Notwithstanding  the  rules 
of  the"  board  of  trade  of  the  city  of  Chicago,  in  respect  to  sales,  if  the  seller 
makes  a  distinct  assertion  of  the  quality  or  condition  of  the  article  sold, 
whether  it  amounts  to  a  warranty  or  not,  which  he  knows  or  should  know 
is  untrue,  with  the  view  of  inducing  another  to  buy,  and  that  other  relies 
upon  that  assertion,  and  believes  it  to  be  true,  and,  by  reason  thereof,  does 
buy,  and  damage  ensues  to  him,  he  may  maintain  an  action  for  deceit,  not- 
withstanding he  may  also  have  procured  an  inspection  of  the  article  pur- 
chased. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Monroe,  Bisbee  &  Ball,  for  the  appellants. 

Messrs.  Hawes  &  Lawrence,  for  the  appellee. 

Mr.  Justice  Scholeield  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  for  deceit,  in  the  sale  of 
3000  pieces  of  smoked  hams. 

The  judgment  was  for  the  plaintiff,  for  $2000,  and  the  de- 
fendants appeal  therefrom  to  this  court. 

The  question  first  arising  is,  must  the  sale  be  considered  as 
governed  by  the  rules  of  the  board  of  trade? 

It  is  in  evidence  that  the  parties  were  all  members  of  that 
board;  that  the  sale  occurred  during  business  hours,  at  its 
rooms;  that  "the  board  has  rules,  in  the  nature  of  by-laws,  by 
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which  a  committee  of  five  is  appointed  on  provision  inspec- 
tion; and  also  that  provision  inspectors  are  appointed,  from 
whose  decision  an  appeal  lies  to  the  committee  on  provision 
inspection."  Sections  6  and  10,  of  rule  15,  relative  to  sale  of 
provisions,  are  as  follows: 

"Sec.  6.  Buyers  of  provisions  on  contracts,  at  buyer's 
option,  shall  have  the  right  to  inspect  before  the  day  of  deliv- 
ery, provided  they  send  an  inspector  in  time  to  allow  the 
inspection  to  be  completed  before  the  proposed  delivery,  but, 
failing  to  do  so,  the  seller  shall  have  the  privilege  of  having 
the  property  inspected,  the  cost  to  be  paid  by  the  buyer." 

"  Sec.  10.  In  sales  of  'fully  cured'  meats,  or  to  be  'fully 
cured '  and  delivered  at  any  specified  time,  the  seller  must  de- 
liver in  good  faith,  according  to  contract,  the  inspector  to  be 
the  judge,  who  shall  always  be  informed  of  the  conditions  of 
the  contract  before  proceeding  to  inspect.  Where  sales  of 
dry-salted  meats  are  made  without  other  specifications,  it  shall 
be  considered  that  the  sale  contemplates  meats  '  fully  cured,' 
the  inspector  to  be  the  judge." 

Another  rule  requires  inspectors  to  issue  a  certificate,  and 
prescribes  what  it  shall  state,  and  the  effect  thereof,  etc. 

We  do  not  entertain  any  doubt  but  that  all  contracts  of  sale, 
within  the  contemplation  of  these  rules,  must  be  construed  as 
if  the  rules  were  expressly  made  a  part  of  the  contract;  but 
there  is  nothing,  to  which  our  attention  has  been  directed, 
in  the  charter  of  the  board  of  trade,  and  certainly  nothing 
in  the  general  law,  which  prohibits  members  of  that  board 
from  contracting  "  on  'Change,"  or  elsewhere,  so  as  to  bind 
themselves  to  obligations  beyond  and  independently  of  these 
rules.  The  only  difficulty  that  can  arise  in  this  respect  must 
be  in  determining  whether  the  parties  intended  their  contract 
should  be  construed  with  reference  to  the  rules  of  the  board 
of  trade,  or  that  obligations  were  assumed  outside  of  those 
rules.  Sales  made  at  its  rooms,  in  the  absence  of  anything 
indicating  to  the  contrary,  would,  of  course,  be  presumed  to 
have  been  made  with  reference  to  its  rules,  and   the  parties 
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would  be  bound  by  them.  In  such  cases,  the  purchaser  is  pre- 
sumed to  rely  on  the  certificate  of  inspection  as  a  protection 
against  imposition.  But  even  then,  we  apprehend,  an  action 
for  deceit  might  lie  against  the  seller  by  making  proof  of  a 
fraudulent  inspection  made  by  his  procurement.  "Whether 
this  be  true  or  not,  however,,  we  are  clearly  of  opinion  that, 
where  a  seller  makes  a  distinct  assertion  of  the- quality  or  con- 
dition of  an  article,  whether  it  amount  to  a  warranty  or  not, 
which  he  knows  or  should  know  is  untrue,  with  the  view  of 
inducing  another  to  buy,  and  that  other  relies  upon  that  asser- 
tion, and  believes  it  to  be  true,  and,  by  reason  thereof,  does 
buy,  and  damage  ensues  to  him  therefrom,  he  may  maintain 
an  action  for  deceit,  notwithstanding  he  may  have  also  pro- 
cured an  inspection  of  the  article  purchased.  The  reason  is 
obvious.  The  false  assertion  of  the  seller,  and  not  the  inspec- 
tion of  the  article,  induced  the  purchaser  to  buy,  and  was, 
therefore,  the  moving  cause  to  the  loss  sustained.  The  inquiry 
in  such  cases  may  be  shortly  stated  thus :  Upon  what  did  the 
parties  intend  to  rely  to  determine  the  soundness  or  quality  of 
the  goods?  Was  it  the  assertion  of  the  seller,  the  judgment  of 
the  purchaser,  or  the  inspection  under  the  rules  of  the  board 
of  trade — the  presumption  being,  as  before  observed,  in  the 
absence  of  anything  showing  the  contrary,  that  it  was  the 
latter? 

The  evidence  in  the  present  case  is  conflicting,  and  we  are 
not  free  from  doubt,  after  a  careful  examination  of  the  record, 
that  a  different  conclusion  from  that  reached  by  the  jury  would 
not  have  been  more  satisfactory  to  us.  Still,  we  do  not  enter- 
tain that  degree  of  confidence  that  the  preponderance  of  the 
evidence  is  against  the  finding,  that  we  must  have,  to  justify 
us  in  interfering  with  the  verdict. 

The  evidence,  beyond  question,  preponderates  that  the  hams 
were  of  a  very  inferior  quality,  and  badly  damaged,  and  worth 
but  little,  if  anything,  for  the  purposes  of  trade.  The  evi- 
dence, however,  with  regard  to  the  terms  of  the  sale,  and  the 
defendants'  knowledge  of  the  condition  of  the  hams,  is  not  so 
satisfactory. 
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The  defendants  were  curers  of  hams  and  other  hog  product, 
in  Chicago,  purchasing  their  hams  for  that  purpose  from  the 
different  packers.  They  seem  to  have  been  eminently  success- 
ful in  this  line,  doing,  as  the  evidence  shows,  not  only  the 
largest  business  of  this  kind  done  in  Chicago,  but  probably 
the  largest  done  anywhere.  They  used  two  brands  which  they 
placed  on  the  meats  cured  by  them,  one  of  an  inferior  grade 
to  the  other,  and  both  were  very  popular  in  the  market.  The 
superior  brand  was  "  Thorne  &  Co.,"  and  the  inferior  brand 
"Hugh  J.  Brady  &  Co." 

At  the  end  of  the  packing  season  of  1872-3  they  had  on 
hand  a  quantity  of  second  grade  hams,  which,  as  they  phrase 
it,  "ran  light,"  averaging  only  from  thirteen  to  fourteen 
pounds;  and,  to  increase  the  average,  they  purchased  from  a 
packing  house  an  additional  lot  of  inferior  or  second  grade  of 
hams  but  of  greater  weight,  and  added  them  to  the  lot  on 
hand.  After  pickling  them  by  their  process,  they,  contrary 
to  their  usual  custom,  determined  to  have  them  smoked  on  their 
own  account,  and,  accordingly,  sent  them  to  the  smoking  estab- 
lishment of  Dupee,  where  they  were  properly  smoked. 

Plaintiff  was  a  large  dealer  in  provisions  in  Chicago,  selling 
both  to  wholesale  and  retail  dealers,  and,  sometime  in  June, 
1873,  meeting  with  the  defendants  on  'Change,  he  entered  into 
negotiations  with  them  for  the  purchase  of  3000  of  their 
smoked  hams.  He  says,  positively,  he  was  informed  by  the 
defendants  that  the  hams  were  strictly  first  class  and  all  right, 
one  of  the  defendants  using  the  language,  in  reply  to  the  in- 
quiry as  to  their  quality,  "they  are  very  fine;  none  nicer  in 
the  world;  our  hams  are  very  fine,  as  every  body  knows." 
Plaintiff  was  informed  the  hams  had  been  smoked  by  Dupee, 
and  that  they  were  then  in  his  warehouse.  Plaintiff  says,  he 
told  defendants  he  guaranteed  every  ham  that  he  sold,  and 
that  he  bought  and  sold  nothing  but  strictly  first  class  sugar- 
cured  hams;  to  which  the  defendants  responded,  their  hams 
were  "  strictly  first  class  and  all  right."  Plain  tiff  further  says, 
in  the  conversation  one  of  the  defendants  observed  to  him, 
speaking  of  the  hams,    "  I   suppose  you  will  put   your  own 
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brand  on."  To  which  he  replied,  that  he  should  buy  nothing 
that  he  would  not  put  his  own  brand  on,  but  that  he  supposed 
that  could  be  optional  with  himself.  The  defendant  engaged 
in  the  conversation,  then  said  they  had  never  tried  putting  up 
bagged  hams  before,  and  had  no  brand.  Plaintiff  replied:  "  I 
can  have  your  brand  on  them  if  I  want,  I  suppose,  Mr.  Thorne;" 
and  he  answered,  "  oh  yes,  if  you  will  be  at  your  own  expense." 
Plaintiff  further  says,  he  purchased  solely  on  defendants'  rep- 
resentations. Although  plaintiff  had  the  hams  inspected,  he 
was  not  present  at  the  inspection,  and  there  is  no  pretense  that 
he  had  other  knowledge  of  them,  at  the  time  of  his  purchase, 
than  what  he  obtained  from  the  defendants. 

But  the  defendants,  in  giving  evidence,  directly  contradict 
the  plaintiff  on  every  material  point.  They  deny  that  they 
told  him  that  the  hams  were  first  class;  but  say,  although  they 
told  him  they  thought  they  were  good,  they  also  told  him  they 
were  second  class,  and  that  they,  being  requested  by  him,  ex- 
pressly refused  to  guarantee  them.  They  also  say  they 
informed  him  that  they  sold  under  the  rules  of  the  board  of 
trade  and  subject  to  board  of  trade  inspection.  They  deny 
that  they  consented  that  he  might  place  their  brand  on  the 
hams,  but  say  they  told  him  he  might  use  their  brand  of 
"  Hugh  J.  Brady,"  if  he  chose. 

Several  witnesses  testified  to  remarks  made  by  the  defend- 
ants, at  different  periods  of  time  after  the  sale,  to  the  effect 
that  the  hams  they  sold  defendant  were  first  class.  The  strong- 
est evidence,  however,  corroborative  of  the  plaintiff,  is  this: 
Plaintiff  sold  a  car-load  of  the  hams  to  Franklin  McYea^h  & 
Co.,  who  shipped  them  for  sale  to  Salt  Lake  City,  in  connec- 
tion with  another  lot  of  hams  which  he  purchased  from  the 
defendants,  and  which  also  proved  to  be  unsalable,  and  were 
the  subject  of  litigation  in  Thorne  et  al.  v.  Mc  Veagh  et  al.  75 
111.  81.  Before  shipping  this  car-load,  plaintiff,  for  reasons 
which  he  explains,  and  which  are  unimportant  here,  placed 
the  brand  of  Gifford  &  Co.  on  the  hams.  The  parties  at  Salt 
Lake  ordering  hams,  required  those  of  the  brand  of  Thorne  & 
Co.,  and  on  the  car's  arrival  there  notice  was  given  by  them 
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that  this  car-load  was  not  of  the  proper  brand.     On  receiving 
this  notice  the  plaintiff  wrote  this: 

"  This  is  to  certify  that  the  car  of  canvassed  hams  shipped  to 
II.  B.  Clawson,  Salt  Lake,  on  the  11th  inst.,  containing  11,379 
pieces,  20,826  pounds,  were  from  a  lot  of  our  own  regular 
cure,  and  sold  to  L.  M.  Prentiss,  June  5,  1873.  It  was  made 
optional  with  him  to  use  the  brand  of  Thorne  &  Go.  or  that 
of  his  own." 

He  also  wrote  tlte  following  beneath  it: 

"  Thorne  &  Co.,  Gents — If  I  state  the  above  correctly,  will 
you  please  put  your  signature  to  it?  The  party  to  whom  I 
sold,  it  seems,  had  sold  them  specifying  your  hams  and  brand, 
though  I  was  not  informed  of  the  fact  at  the  time. 

"  Respectfully  yours,  L.  M.  Prentiss." 

Both  were  inclosed  in  an  envelope  and  left  at  defendants' 
hotel  for  them.-  The  certificate  was,  shortly  thereafter,  signed 
by  one  of  the  defendants,  in  the  other's  presence,  and  handed 
by  him  to  the  plaintiff.  Defendants  do  not  deny  the  execu- 
tion of  this  certificate,  but  attempt  to  obviate  its  effect  by  the 
explanation  that  it  was  done  hastily,  and  through  an  over- 
anxiety  to  aid  the  plaintiff.  The  explanation  is  not  satisfac- 
tory. There  was  evidently  plenty  of  time  for  reflection,  and 
the  note  did  not  ask  the  signature  as  a  matter  of  favor,  but  as 
a  matter  of  right.  It  shows  that  the  certificate  purports  to 
state  what  the  contract  was,  and  the  defendants'  signature  to 
the  certificate  is  a  deliberate  admission  that  the  hams  were  to 
have  the  brand  of  Thorne  &  Go.,  if  plaintiff  desired  it,  which 
brand  was  only  placed  on  their  first  class  hams. 

It  is  hardly  reasonable  to  suppose,  when  the  transaction  was 
so  recent,  that  plaintiff  would  have  had  the  effrontery  to  haye 
made  a  request  for  a  certificate  of  a  matter  relating  to  the 
sale,  which  he  knew  to  be  false,  or  that  the  defendants  would 
have  complied  with  such  a  request,  which  they  must  have 
known  might  somewhat  involve  their  reputations,  if  they  had 
felt  under  no  obligation  to  do  so. 

Assuming  the  preponderance  of  the  evidence  to  be  with 
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the  plaintiff,  in  regard  to  the  terras  of  the  sale,  but  little  need 
be  said  upon  the  remaining  question.  Even  the  defendants, 
themselves,  do  not  pretend  that  the  hams  were  first  class. 
They  admit  they  were  rejected,  in  assorting  their  hams,  from 
their  first  class,  so  far  as  those  they  originally  had  were  con- 
cerned, and  those  they  purchased  to  be  added  to  them  were 
purchased  as  second  class  hams.  Much  of  the  evidence  tends 
to  show  that  they  were  so  notoriously  inferior  and  unsound 
that  it  would  seem  the  defendants  must  have  known  they  were 
very  inferior,  even  as  second  grade  hams.  One  witness,  who 
was  familiar  with  their  smoking  at  Dupee's,  says,  "  they 
stunk,"  and  he  is,  to  some  degree,  corroborated  by  a  witness 
who  examined  them  after  the  shipment  of  the  car-load  to  Salt 
Lake,  who  says  that,  in  some  instances,  there  was  yellow 
matter  near  the  bone  which  would  run  out  on  the  ham  being 
opened.  Dupee,  and  one  or  more  witnesses  beside,  say  they 
were  a  rejected  lot  of  hams;  and  he  further  says,  one  of  the 
defendants  boasted  of  the  smallness  of  the  price  which  the 
hams  had  cost,  and  how  much  they  expected  to  make  out  of 
them.  If  these  things  are  true,  and  we  can  not  say  the  jury 
were  authorized  to  find  they  were  not,  the  defendants  were 
guilty  of  deceit  if  they  represented  them  to  be  good  second 
rate  hams. 

Our  attention  is  called  to  no  error  of  law  in  the  ruling  of 
the  court  below,  and  we  are  of  opinion  there  is  no  substantial 
error  in  the  record. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Jane  Stone 


Amos  W.  Wilbeen  et  al. 

Mental  capacity — to  execute  deed.    The  fact  that  a  grantor  of  land  is 
about  seventy  years  of  age,  and  is  somewhat  enfeebled  in  body  and  mind, 
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if  he  is  capable  of  transacting  ordinary  business,  and  knew  and  compre- 
hended the  nature  and  character  of  the  transaction,  is  not  sufficient  ground 
to  set  aside  a  conveyance  of  real  estate  made  by  him,  when  no  undue  influ- 
ence is  practiced  upon  him. 

Writ  of  Error  to  the  Circuit  Court  of  Kane  county;  the 
Hon.  E.  S.  Williams,  Judge,  presiding.  ( 

Messrs.  Botsford  &  Barry,  and  Mr.  Frank  Crosby,  for  the 
plaintiff  in  error. 

Messrs.  Joslyn  &  Coleman,  for  the  defendants  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

It  appears,  from  the  evidence  contained  in  the  record,  that 
Mary  A.  Stone  originally  owned  the  premises  in  controversy, 
consisting  of  a  farm  in  Cook  county,  which,  on  the  26th  day 
of  January,  1865,  she  conveyed  by  deed  to  one  Beverly,  wTho, 
on  the  same  day,  conveyed  the  same  to  Richard  Stone,- the 
husband  of  said  Mary  A.  Stone.  On  the  18th  day  of  April, 
1865,  Mary  A.  Stone  died  intestate,  and  the  original  bill  in 
this  cause  was  filed  by  Isabella  Wilbern,  daughter  of  Mary  A. 
and  Richard  Stone,  and  her  husband,  Amos  W.  Wilbern,  to 
set  aside  and  cancel  the  two  deeds  executed  on  the  26th  day 
of  January,  1865,  and  for  partition  of  the  premises.  On  the 
8th  day  of  February,  1871,  Richard  Stone  conveyed  the  prem- 
ises by  deed  to  his  son,  Robert  R.  Stone,  and  to  his  son-in-law 
Amos  W.  Wilbern. 

To  the  original  bill  Richard  Stone  filed  a  cross-bill,  for  the 
purpose  of  avoiding  the  last  named  deed,  on  the  alleged  ground 
of  fraud  and  deceit,  and  undue  influence  practiced  upon  him 
by  the  said  Robert  R.  Stone  and  Amos  W.  Wilbern. 

Upon  the  hearing,  the  court  rendered  a  decree  dismissing 
both  the  original  and  cross-bills,  to  reverse  which  this  writ  of 
error  was  brought  by  Jane  Stone,  the  wife  of  Richard  Stone 
by  a  second  marriage,  who  is  the  sole  devisee  and  executrix 
of  the  last  will  and  testament  of  the  said  Richard. 

No  proof  was  introduced  on  the  hearing  for  the  purpose  of 
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sustaining  the  allegations  of  the  original  bill — that  branch  of 
the  case  it  will  not,  therefore,  be  necessary  to  consider.  The 
only  question,  then,  presented  by  the  record  is,  whether  the 
deed  of  February  8th,  1871,  executed  by  Richard  Stone  to 
Robert  Stone  and  Amos  W.  Wilbern,  was  procured  by  fraud 
and  deceit,  or  undue  influence  of  the  grantees,  practiced  upon 
the  grantor,  and  this  must  be  determined  by  the  evidence 
bearing  upon  the  point. 

What  is  the  evidence  relied  upon  to  defeat  the  deed?  One 
witness  says  Richard  Stone  u  was  "a  weak  old  man."  It  wTas 
also  proven  that  he  had  trouble  with  his  wife  and  her  two 
children  by  a  former  marriage;  that  his  son  Robert  visited 
him  a  short  time  before  the  deed  was  executed,  and,  after  that 
interview,  the  grantor  left  his  wife  and  went  to  live  with  Wil- 
bern; that  Wilbern's  wife  told  him  he  had  no  right  to  the 
farm  in  question,  Beverly's  deed  to  him  being  good  for  nothing; 
that  while  he  was  residing  with  Wilbern  he  went  to  the  office 
of  a  notary  public;  the  deed  was  prepared  and  executed. 

These  are  the  leading  facts  relied  upon  to  impeach  the  deed. 
Suppose  Richard  Stone  was  "a  weak  old  man,"  that  fact  did 
not  incapacitate  him  from  conveying  his  property.  So  long  as 
he  had  the  mental  capacity  to  transact  ordinary  business,  and 
the  record  nowhere  shows  that  this  was  wanting,  he  had  the 
power  and  ability  to  dispose  of  his  property  in  such  a  manner 
as  his  judgment  might  dictate. 

At  the  time  the  deed  was  executed,  Richard  Stone  was 
about  seventy  years  old,  and  it  is  no  doubt  true  he  was  some- 
what enfeebled  in  body,  and  his  mind  was  not,  perhaps,  as 
vigorous  as  in  former  years,  but  that  he  was  capable  of  trans- 
acting ordinary  business,  and  knew  and  fully  comprehended  the 
nature  and  character  of  the  transaction,  is  clear,  even  from  his 
own  evidence.  At  the  time  the  deed  was  executed,  he  says, 
"They  told  me  the  second  paper  was  a  warranty  deed;  don't 
know  who  was  present;  the  last  was  explained  in  the  presence 
of  Wilbern  and  some  one  who  signed  it  as  a  witness;  suppose 
I  knew,  before  signing,  what  the  deed  was;  they  told  me  it  was 
to  Capt.  Amos  W.  Wilbern  and  Robert  Stone;  expect  it  was 
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of  the  premises  in  con troversy."  Again  he  says:  "Made  the 
deed  to  Wilbern  and  Robert  with  the  understanding  that  they 
would  take  care  of  the  property  for  me." 

From  the  evidence  of  the  grantor  himself,  it  is  apparent 
that  he  not  only  knew  and  fully  comprehended  the  nature  of 
the  transaction,  but  his  evidence  repels  the  theory  that  fraud 
or  undue  influence  was  practiced  upon  him. 

Owing  to  difficulty  with  his  wife  and  her  children,  he  had 
abandoned  them,  and  concluded  to  make  his  home  with  his 
daughter.  Under  such  circumstances,  it  was  not  unreasonable 
that  he  should  place  his  property  in  the  hands  of  his  children, 
relying  upon  them  for  support. 

But  if  there  was  any  doubt  in  regard  to  the  matter,  from 
the  evidence  of  the  grantor,  the  testimony  taken  to  sustain 
the  deed  would  seem  to  leave  no  room  tor  controversy. 

Hagen  Webster,  who  attested  the  execution  of  the  deed  as 
a  subscribing  witness,  says:  "Signed  the  deed  at  Elgin  in  the 
office  of  Joslyn  &  "Wing;  Stone,  Wilbern  and  others  present; 
Stone  said  he  could  not  write;  I  said  to  him,  it  is  a  warranty 
deed,  and  a  transfer  of  all  the  land  mentioned  in  the  deed; 
then  signed  his  name  by  taking  hold  of  the  pen;  don't  re- 
member that  the  deed  was  read  to  him;  told  him  it  was  a  deed ; 
he  said  he  understood  it  was." 

Wilbern,  one  of  the  grantees  in  the  deed,  in  his  evidence, 
says:  "  Stone  said  he  was  afraid  the  property  would  all  be  used 
up  and  squandered,  and  it  was  the  hard  earnings  of  himself 
and  his  first  wife;  wanted  it  for  his  children  by  his  first  wife. 
He  was  to  have  control  of  it.  If  he  wanted  to  go  back  on  the 
farm  he  was  to  have  a  lease,  and  when  he  was  done  with  the 
farm  the  children  were  to  have  it.  He  was  to  receive  the  use 
of  the  farm  during  life.  He  made  the  deed  voluntarily ;  no 
one  induced  him  to  make  it.  He  has  made  no  request  to  have 
a  reconveyance." 

The  other  grantee  in  the  deed  was  not  present  when  it  was 
executed,  nor  does  it  appear  that  he  was  aware  of  the  fact  that 
the  deed  was  about  to  be  made.  While  he  may  have  advised 
his  father  to  make  the  deed,  we  can  not  understand  upon  what 
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principle  it  can  be  claimed  that  the  conveyance  can  be  attri- 
buted to  any  undue  influence  or  fraud  upon  his  part.  But 
conceding  it  to  be  true  that  the  grantees  in  the  deed,  and  Isa- 
bella Wilbern,  each  and  all  of  them,  advised  and  encouraged  the 
grantor,  Richard  Stone,  to  execute  the  deed,  such  would  not 
impair  the  validity  of  the  instrument,  unless  the  free  agency 
of  the  grantor  was  destroyed.  Roe  et  al.  v.  Taylor,  45  111. 
4S5. 

So  long  as  the  grantor  had  the  mental  capacity  to  convey, 
and  the  deed  was  his  own  act,  and  not  that  of  others,  it  can 
not  be  set  aside. 

From  these  views  it  follows  that  the  decree  of  the  circuit 
court  dismissing  the  cross-bill  was  correct,  and  it  will  be 
affirmed. 

Decree  affirmed. 


William  M.  Kilgour 

v. 
Levi  Gockley. 

1.  Ejectment — assignee  of  mortgage  in  possession.  Tlie  assignee  of  a 
mortgage,  after  condition  broken,  being  in  possession  of  the  real  estate 
mortgaged,  and  also  being  the  holder  of  the  note  secured  by  the  mortgage 
and  the  assignee  thereof,  can  defend  his  possession  under  the  mortgage,  in 
ejectment  brought  by  the  mortgagor  or  those  claiming  under  him. 

2.  Same — against  whom  it  lies.  Ejectment  can  never  be  maintained 
against  an  occupant  of  real  estate,  so  long  as  he  is  lawfully  in  possession. 

3.  Mortgage — rights  of  assignee.  Although  the  assignee  of  a  mortgage 
upon  real  estate,  and  of  the  debt  secured,  may  not  be  able  to  maintain  an  action 
at  law,  in  his  own  name,  by  virtue  of  such  assignment,  yet,  being  the  law- 
ful owner  of  the  note  secured,  he  has  the  right  to  use  all  remedies  necessary 
for  its  collection,  in  the  name  of  the  mortgagee,  for  his  own  use  and  benefit, 
including  the  remedy  by  ejectment,  and  also  the  taking  of  possession,  upon 
default,  as  agent  of  the  mortgagee. 

4.  Jurisdiction  —  burden  of  proof ',  when  decree  finds  facts  giving  it. 
Where  the  record,  in  a  petition  by  an  administrator  for  an  order  to  sell  land 
to  pay  debts,  shows  a  finding  by  the  court  of  the  necessary  facts  to  give 
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jurisdiction,  the  burden  of  proof  rests  upon  the  party  assailing  the  title 
thus  acquired  to  show  the  court  did  not  acquire  jurisdiction,  by  clear  and 
satisfactory  evidence.  The  mere  fact  that  papers  were  filed  about  a  year 
before  the  decree  entitled  the  same  as  the  order  of  sale,  which  fail  to  confer 
jurisdiction,  will  not  overcome  the  evidence  furnished  by  the  recital  in  the 
record. 

5.  Limitation — -proviso  in  favor  of  infants  construed.  The  provision 
in  the  Limitation  Act  of  1839,  that  it  shall  not  extend  to  persons  under  the 
age  of  twenty-one  years,  "  provided  such  person  shall  commence  an  action 
to  recover  such  lands  within  three  years  after  the  several  disabilities" 
therein  enumerated  shall  cease  to  exist,  has  reference  to  the  disability  of 
minority,  without  regard  to  the  age  to  which  such  minority  may  extend. 
So  when,  by  a  subsequent  statute,  the  minority  of  females  ceased  at  eighteen 
years,  the  act  of  1839  required  the  action  to  be  brought  within  three  years 
after  such  persons  should  attain  that  age. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the 
Hon.  Geo.  W.  Pleasants,  Judge,  presiding. 

Messrs.  Ater  &  Kales,  and  Mr.  John  G.  Monahan,  for  the 
appellant. 

Mr.  C.  L.  Sheldon,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  ejectment.  At  the  trial  in  the  court  below,  appel- 
lee (plaintiff)  derived  title  to  the  premises  in  controversy  from 
one  Samuel  Gockley,  who  died  intestate  in  1857,  leaving  him 
surviving,  being  his  only  children  and  heirs  at  law,  the  appel- 
lee and  three  daughters,  sisters  of  appellee.  These  sisters 
afterwards  conveyed  their  interest  in  the  land  to  appellee. 
Appellant  (defendant  below)  produced  in  evidence  a  mortgage 
upon  the  land  in  controversy,  executed  in  June,  1855,  by 
Samuel  Gockley  to  one  Gait,  to  secure  two  notes  for  $200 
each,  payable  one  in  one  year  and  the  other  in  two  years  from 
date.  The  first  note  was  paid,  and  the  proof  tended  to  show 
that  the  second  note  was  never  paid,  and  that  it  and  the  mort- 
gage were  sold  and  each  assigned  to  appellant  by  Gait  about 
the  time  of  the  death  of  Samuel  Gockley,  and  that  appellant, 
in  the  spring  of  1860,  took  possession  of  the  land,  and  has 
held  possession  of  the  same  ever  since. 
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The  court,  at  the  request  of  the  appellee,  at  the  close  of  the 
evidence,  excluded  from  the  consideration  of  the  jury  the  mort- 
gage and  all  the  evidence  therewith  connected,  and  charged 
that  appellant  could  not  avail  himself  of  the  mortgage  as  a 
defense  to  his  possession. 

The  question  is  thus  presented  by  this  record,  whether  the 
assignee  of  a  mortgage,  after  condition  broken,  being  in  pos- 
session of  the  real  estate  mortgaged,  also  being  the  holder  of 
the  note  secured  by  the  mortgage  and  the  assignee  thereof,  can 
defend  his  possession  under  the  mortgage  against  ejectment 
brought  by  the  mortgagor  or  those  claiming  under  him  by 
inheritance,  or  by  grant  made  subsequent  to  the  mortgage. 

It  is  not  questioned  that  a  mortgagee,  after  condition  broken, 
might  maintain  ejectment  against  the  mortgagor;  nor  is  it 
denied  that  the  mortgagee  in  peaceable  possession  of  the  mort- 
gaged property,  after  condition  broken,  could  lawfully  defend 
such  possession  against  an  action  by  the  mortgagor;  but  it  is 
insisted  that  the  assignee  of  the  mortgage  can  not  defend  such 
possession.  It  is  said  the  assignee  has  only  an  equitable  title, 
and  that  mortgages,  in  this  State,  are  not  assignable  at  law. 

Though  the  assignee  of  a  mortgage,  and  of  the  note  secured 
by  the  mortgage,  may  not  be  able  to  maintain  an  action  upon 
the  mortgage,  in  his  own  name,  by  virtue  of  such  assignment, 
nevertheless,  being  the  lawful  owner  of  the  note,  he  has  the 
right  to  use  all  remedies  necessary  for  the  collection  of  it,  and 
has  the  right  to  use  the  name  of  the  mortgagee  in  enforcing 
any  remedies  which  by  law  can  be  made  available  for  that 
purpose.  He  might  bring  ejectment  in  the  name  of  the  mort- 
gagee, and  the  assignment  of  the  note  and  mortgage  would 
be  a  full  authority  for  such  use  of  the  name  of  the  mortgagee, 
and,  after  judgment  in  such  ejectment  in  his  favor  and  against 
the  mortgagor,  the  assignee  of  the  mortgage  could  lawfully 
accept  the  possession  in  the  name  of  the  mortgagee,  acting  as 
the  agent  of  the  mortgagee  and  for  his  own  benefit. 

It  is  not  perceived  why  such  assignee  may  not,  in  like  man- 
ner, take  peaceable  possession  without  action  at  law,  nor  why, 
having  so  taken  possession,  he  may  not  lawfully  hold  it  as 
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against  the  mortgagor,  or  his  heirs  or  grantees,  invoking  for 
that  purpose  the  name  and  title  of  the  mortgagee.  His  pos- 
session, under  such  circumstances,  would  be  a  lawful  posses- 
sion. Ejectment  can  never  be  maintained  against  an  occupant, 
so  long  as  he  is  lawfully  in  possession. 

It  has  been  held  by  this  court  that  a  mortgage  (even  after 
condition  broken)  is  not  available  to  a  stranger,  to  show  an 
outstanding  title,  as  a  defense  to  an  action  of  ejectment  by  the 
mortgagor.  (25  111.  28.)  But  appellant  in  this  case  is  no 
stranger.  This  court  said  in  that  case:  "It  (the  mortgage)  is 
available  for  a  mortgagee  or  his  tenant."  If  available  for  a  ten- 
ant, why  not  for  an  assignee?  The  tenant  of  a  mortgagee  may 
avail  himself  of  such  a  mortgage  as  a  defense,  merely  because 
his  relations  with  the  mortgagee  give  him  the  right  to  invoke 
his  title  or  right  to  possession.  The  same  reason  applies  with 
equal  force  in  favor  of  the  assignee  of  the  mortgagee.  Where 
both  the  mortgage  and  the  note  are  assigned,  the  assignee  in 
possession  must  be  regarded  as  holding  under  the  mortgagee. 
In  substance,  the  assignment  of  the  note  and  mortgage  is  a 
power  of  attorney,  or  license,  by  the  mortgagee  to  the  assignee 
to  collect  for  his  own  use  the  mortgage  debt,  and,  to  that  end, 
to  use  the  name  of  the  mortgagee  in  all  appropriate  remedies. 
One  of  these  remedies  is,  to  take  possession  of  the  mortgaged 
premises,  and  hold  possession  thereof  until  full  payment.  Such 
possession,  when  taken,  is  a  legal  possession,  and  constitutes  a 
legal  defense  to  an  action  of  ejectment  brought  by  the  mort- 
gagor, or  by  any  one  claiming  under  the  mortgagor  by  a  chain 
of  title  junior  to  that  of  the  mortgagee.  The  ruling  of  the 
court  below  in  this  regard  was  erroneous. 

Appellant  also  claimed  title  in  fee  under  a  decree  of  the 
circuit  court  of  the  proper  county,  rendered  at  the  May  term, 
1859,  on  the  11th  of  June  of  that  year.  He  gave,  in  evidence, 
an  authenticated  copy  of  the  decree.  It  purported  to  be  the 
final  decree  in  a  case  entitled  "A  petition  in  chancery  to  sell 
real  estate,  by  John  M.  Hagey.  administrator  of  the  estate  of 
Samuel  Gockley,  deceased,  against  Elizabeth  Gockley,  Naomi 
Gockley,  Frances  Gockley,  Levi  Gockley,  Anna  Gockley  and 
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David  Hyde,"  reciting  that  the  case  came  on  that  day  for  trial, 
"and  it  appearing,  to  the  satisfaction  of  the  court,  that  due 
legal  notice  had  been  given  to  the  said  defendants  in  this  case, 
by  the  service  of  the  same  by  copy  of  the  summons  by  the 
sheriff,  and  by  publication  as  required  by  same  in  such  case." 
Reciting,  further,  that  the  answer  of  Naomi,  Frances,  Levi 
and  Anna  Gockley,  infants,  by  their  guardian  ad  litem,  hav- 
ing been  filed,  and  on  motion  of  the  complainant  a  special 
master  was  appointed  to  take  proof  in  the  case. 

"And  now,  this  case  being  again  called,  and  upon  the  filing 
and  reading  of  the  report  of  the  master,  it  was  ordered  by  the 
court  that  the  report  be  approved;  and  the  court  being  satis- 
fied that  the  allegations  of  the  complainant's  bill  set  forth 
were  true,  and  that  the  proceeds  of  the  personal  property  of 
the  estate  had  been  faithfully  applied  for  the  payment  of  the 
debts;  and  that  there  remained,  yet,  debts  due  from  the  de- 
ceased, it  was  therefore  ordered,  that  the  bill  of  complaint 
be  taken  as  confessed  as  against  Elizabeth  Gockley  and  David 
Hyde,  and  that  the  administrator  should  sell  the  premises  in 
the  bill  of  complaint  described  and  set  out  (the  description 
embraces  the  land  in  controversy  in  this  suit),  or  so  much 
thereof  as  may  be  required  to  pay  the  remainder  of  the  debts 
of  said  estate  and  all  costs,  etc." 

Appellant  also  gave  in  evidence,  an  order  of  the  court  ap- 
proving the  report  of  the  sale  of  the  premises  in  controversy 
by  the  administrator,  and  the  administrator's  deed  to  appel- 
lant reciting  the  above  decree,  and  a  regular  sale  under  it,  and 
conveying  the  property  in  controversy  in  this  suit  to  the  ap- 
pellant. This  deed  was  dated  upon  the  10th  day  of  Septem- 
ber, 1859,  duly  acknowledged  and  recorded, 

It  was  insisted  by  the  appellant,  at  the  trial  below,  that  he 
acquired  full  title  to  the  property  by  virtue  of  this  deed. 

The  court  instructed  the  jury  that  the  decree  obtained  by 
the  administrator,  and  under  which  the  premises  in  question 
were  sold  to  Kilgour,  was  absolutely  void,  and  that  no  title 
passed  or  vested  in  Kilgour  by  virtue  of  that  decree,  or  by 
virtue  of  the  deed  made  in  pursuance  thereof. 
8— 83d  III. 
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This  instruction  seems  to  have  been  based  upon  certain  evi- 
dence offered  by  the  appellee,  showing  papers  on  file  in  the 
court  in  which  the  decree  was  made,  bearing  the  same  title  as 
the  title  in  this  decree,  and  which  were  dated  and  filed  about 
a  year  or  year  and  a  half  before  this  decree,  which  papers  con- 
sisted of  certain  summonses  and  the  returns  thereon,  and  a 
certificate  of  publication  of  a  notice  of  an  application  by  this 
administrator,  to  sell  real  estate  for  the  payment  of  debts,  and 
that  these  papers  are  the  only  foundation,  now  apparent,  for 
such  decree. 

These  papers,  on  their  face,  seem  fatally  defective  The 
testimony,  however,  tended  to  show  that  the  original  btiit,  to 
which  these  papers  belonged,  was  brought  to  an  end,  and  rela- 
ted to  land  other  than  the  land  in  controversy.  The  testimony 
also  tended  to  show  that  there  was  a  second  application  made 
by  the  administrator,  for  the  sale  of  real  estate,  and  that  the 
decree  relied  upon  by  the  appellant  was  a  decree  made  in  this 
second  application.  The  majority  of  the  court,  from  the  ex- 
amination of  the  record,  are  of  opinion  that  the  circuit  court 
was  not  warranted,  under  the  proof,  in  giving  this  instruction. 

It  is  not  clearly  shown  that  these  defective  papers  were  the 
only  foundation  for  the  decree  in  question;  nor,  in  fact,  that 
they  related  to  the  same  cause.  It  must  be  a  very  rare  event, 
if  the  files  and  minutes  of  the  office  of  the  clerk  of  that  court 
do  not  contain  data  which,  if  produced,  would  settle  this  latter 
question  beyond  debate.  The  law  requires  several  dockets  to 
be  prepared,  of  the  causes  at  each  term,  and  the  causes  are 
numbered  on  such  dockets,  and  where  a  case  is  continued  it  is 
found  on  the  docket  of  the  next  term,  among  what  are  called 
"  the  continued  cases;"  and  when  a  case  is  brought  into  court 
for  the  first  time,  it  is  found  on  the  docket  among  what  are 
called  "  the  appearance  cases."  ^To  evidence  on  this  subject 
was  produced,  nor  is  any  reason  shown  why  it  was  not  pro- 
duced. Where  a  decree,  by  its  recitals,  shows  jurisdiction,  the 
burden  of  proof  rests  upon  the  party  denying  the  jurisdiction, 
and  he  must  produce  the  best  evidence  in  his  power. 

The  defendant  also  produced  the  deed  mentioned  above,  and 
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relied  npon  it  as  giving  color  of  title,  and  offered  evidence 
tending  to  prove  seven  years  possession  and  claim  of  title 
under  this  deed,  and  the  payment  of  taxes  for  more  than  seven 
successive  years  before  the  commencement  of  this  suit. 

The  evidence  tended  to  show,  also,  as  to  two  of  the  heirs  of 
Samuel  Gockley  (Anna  and  Naomi),  that  three  years  had  in- 
tervened, after  they  became  respectively  eighteen  years  of  age, 
before  the  commencement  of  this  suit,  but  that  three  years 
had  not  elapsed  since  they  had  attained  the  age  of  twenty-one 
years.  The  court  instructed  the  jury  that  if  this  suit  was 
commenced  within  three  years  from  the  time  they  attained  the 
age  of  twenty-one  years,  then,  although  the  jury  may  believe, 
from  the  evidence,  that  Kilgour  entered  into  possession  of 
the  premises  under  color  of  title  acquired  in  good  faith,  and  paid 
all  the  taxes  thereon  and  retained  possession  for  seven  years 
prior  to  the  commencement  of  this  suit,  yet  such  facts  would 
afford  no  defense  against  the  plaintiff's  right  to  recover  to  the 
extent  of  the  interest  of  those  heirs. 

The  Statute  of  Limitations,  relied  upon  by  the  appellant  in 
this  regard,  provides  that  the  act  "  shall  not  extend  to  lands 
or  tenements  where  there  shall  be  an  adverse  title  to  such 
lands  and  tenements,  and  the  holder  of  such  adverse  title  is 
under  the  age  of  twenty-one  years,  insane,"  and  so  forth, 
"  provided  such  person  shall  commence  an  action  to  recover 
such  lands  within  three  years  after  the  several  disabilities 
herein  enumerated  shall  cease  to  exist."  Gross' .  Statutes, 
chapter  24,  page  102,  section  10. 

The  minority  of  females  ceases,  under  our  laws,  at  the  age 
of  eighteen  years.  This  presents  the  question  whether  a  fe- 
male, wishing  to  avoid  the  effect  of  this  Statute  of  Limita- 
tions, must,  to  effect  that  end,  bring  her  action  within  three 
ears  after  she  attains  eighteen  years  of  age,  or  whether  she 
may  accomplish  that  result  by  bringing  her  action  at  anytime 
within  three  years  after  she  attains  twenty-one  years  of  age. 

This  question  has  heretofore  been  considered  by  this  court, 
and  it  has  been  held  that,  although  the  letter  of  the  first 
clause  of  the  exception  in  the  statute  applied  to  all  persons 
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'•under  the  age  of  twenty-one  years,"  the  intention  of  the 
statute,  and  its  plain  meaning  was,  that  this  exception  should 
apply  only  to  such  as  were  under  the  disability  of  minority. 

At  the  time  of  the  passage  of  the  Statute  of  Limitations  in 
question,  the  minority  of  all  persons  extended  to  twenty-one 
years;  but  it  was  not  the  mere  fact  that  they  were  under  twenty- 
one  years  that  constituted  a  ground  for  excluding  them  from 
the  operation  of  the  statute, — it  was  the  fact  that  the  law 
imposed  upon  such  persons  certain  disabilities  which  wrere 
usually  described  as  the  disabilities  of  minority. 

JSTow,  the  language  of  the  proviso  in  this  Statute  of  Limita- 
tions is,  that  the  section  shall  not  apply  to  persons  under 
twenty-one  years  of  age,  " provided,  the  action  shall  be  begun 
within  three  years  after  the  disability  shall  cease,"  and  not 
within  three  years  after  they  become  twenty-one  years  of  age. 

What  is  this  disability?  It  is  the  disability  which  the  law 
imposed  upon  minority.  The  statute  having  limited  the  mi- 
nority of  females  to  the  age  of  eighteen,  it  follows,  that  as  to 
these  heirs,  when  they  attained  the  age  of  eighteen  the  disa- 
bility of  minority  did  cease,  and  the  three  years  were  to  run 
from  that  time. 

For  these  errors  the  judgment  below  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings  in  accordance  with 
the  views  expressed  in  this  opinion. 

Judgment  reversed. 


William  Scott  Robertson 
v. 
Chkist.    Brost. 

1.  Evidence — hearsay.  Testimony  as  to  statements  made  by  one  not  a 
party  to  the  suit,  is  inadmissible,  except  for  impeachment,  and  is  not  ad- 
missible for  that  purpose  unless  the  proper  foundation  is  laid,  by  calling 
such  person's  attention  to  the  fact  and  the  time  and  place. 

2.  Witness — competency  of  ioife,for  her  husband.  Where  a  wife  is  sent 
to  demand  money  due  her  husband,  this  will  not,  under  the  statute,  make 
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her  a  competent  witness  for  her  husband,  to  prove  admissions  of  the  de- 
fendant going  to  prove  a  prior  contract.  If  she  makes  a  contract  as  her 
husband's  agent,  she  is  competent  to  prove  the  same. 

3.  Evidence — rebutting  as  to  impeaching  evidence.  Where  impeaching 
evidence  is  given  as  to  a  witness'  statements  contradictory  to  his  testimony 
in  a  deposition,  he  should  be  permitted  to  be  recalled  and  examined  as  to 
such  statements,  although  his  attention  may  have  been  called  to  them  in  his 
deposition,  and  he  therein  testified  that,  to  the  best  of  his  recollection,  he 
had  made  no  such  statements. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hod. 
J.  W.  Cochran,  Judge,  presiding. 

Messrs.  Johnson  &  Hewett,  for  the  appellant. 

Messrs.  McCulloch  &  Stevens,  and  Messrs.  Cratty  Bros., 
for  the  appellee. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

This  was  an  action  brought  by  appellee,  Brost,  to  recover  of 
appellant,  Robertson,  the  sum  of  $197.77,  the  price  of  seven 
car  loads  of  coal  which  Brost  claimed  to  have  sold  and  deliv- 
ered to  Robertson.  The  plaintiff  recovered,  and  the  defendant 
took  this  appeal,  and  asks  a  reversal  of  the  judgment  for  sev- 
eral reasons. 

The  verdict  in  this  case  is  by  no  means  satisfactory.  The 
evidence  goes  strongly  to  show  that  the  sale  of  the  coal  was  to 
one  Joseph  Foster,  of  Chicago. 

The  parties  themselves  are  in  direct  variance  in  their  testi- 
mony, but  the  facts  and  several  items  of  written  evidence  are 
in  corroboration  of  the  defendant.  The  seven  car  loads  of 
coal  were  shipped  to  Chicago,  and  were  ■  all  billed  or  invoiced 
in  Brost's  handwriting,  as  bought  by  Joseph  Foster,  of  Chi- 
cago, of  Brost. 

Foster,  to  whom  the  coal  was  sent,  testified  that,  before  the 
receipt  of  the  first  car  load,  Brost  called  on  him,  in  Chicago, 
and  made  the  arrangements  about  the  price  and  future  con- 
signments of  the  coal,  and  it  was  agreed  that  Robertson  should 
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do  the  corresponding  for  Brost,  and  that  Robertson  acted  as 
the  agent,  only,  of  Brost,  in  the  matter.  After  the  coal  had 
all  been  delivered  to  Foster,  Brost  drew  a  draft  on  him  for  the 
amount.  Not  being  paid,  it  was  forwarded  to  Chicago,  and 
placed  in  the  hands  of  attorneys  for  collection  against  Foster. 
Brost  sent  his  wife  in  to  Chicago  with  a  letter  to  Foster, 
requesting  him  to  settle  for  the  coal  which  he  got  of  Brost, 
with  his  wife,  accompanied  also  with  an  account  for  the  coal, 
made  out  as  bought  by  Foster  of  Brost.  These  attempts  to 
collect  from  Foster  failing,  this  resort  was  had  to  Robertson. 
But  without  pronouncing  as  to  the  sufficiency  of  the  evidence 
to  sustain  the  verdict,  we  will  proceed  to  consider  other  assign- 
ments of  error. 

It  is  insisted  that  the  court  below  erred  in.  admitting  and 
rejecting  testimony. 

The  wife  of  Brost  was  admitted,  against  objection,  to  testify 
in  his  favor  in  regard  to  statements  and  admissions  made  by 
Foster  and  Robertson  in  interviews  had  with  them. 

Her  testimony  as  to  Foster's  statements  and  admissions 
were  clearly  inadmissible,  aside  from  the  objection  of  the  wit- 
ness being  the  wife  of  Brost,  as  being  mere  hearsay  evidence. 
The  only  ground  for  the  reception  of  such  testimony  would 
have  been  in  impeachment  of  the  credit  of  Foster  as  a  witness 
in  the  case,  in  showing  contradictory  statements  by  him.  But 
no  foundation  was  laid  for  that  by  inquiry  of  Foster  as  to  such 
statements  or  admissions  to  or  in  the  presence  of  Mrs.  Brost. 
But,  as  wife,  we  think  the  witness  was  incompetent  to  testify 
to  the  conversation  had  with  either  Foster  or  Robertson.  The 
justification  for  receiving  the  evidence  is  rested  upon  sec. 
5,  p.  489,  Rev.  Stat.  1874,  permitting  the  wife  to  testify 
for  the  husband  "  in  all  matters  of  business  transactions,  where 
the  transaction  was  had  and  conducted  by  such  married  woman 
as  the  agent  of  her  husband." 

The  agency  of  the  wife  here  claimed  to  exist,  was  that  of 
sending  her  to  Foster  and  Robertson  to  get  the  money  for  the 
coal.  By  virtue  of  such  agency,  it  is  claimed  that  the  wife 
was  a  competent  witness  to  establish  a  contract  of  the  sale  of 
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the  coal  by  Brost  to  Robertson,  in  November,  1873,  by  testi- 
fying to  admissions  made  by  Foster  and .  Robertson  at  these 
times  of  going  to  them  for  the  money  in  January,  1874,  tend- 
ing to  show  the  sale  of  the  coal  was  made  to  Robertson.  Had 
the  wife,  as  agent  of  her  husband,  made  the  sale  of  the  coal, 
then,  under  the  statute,  she  would  have  been  competent  to  tes- 
tify as  to  the  transaction.  But  she  was  not.  Brost  himself 
made  the  sale  of  the  coal,  with  which  she  had  no  connection. 

The  asserted  agency  of  the  wife  was  only  in  going  after  the 
money,  some  time  afterward.  She  demanded  payment,  and  it 
was  refused.  That  was  all  the  transaction  there  was  of  the 
business  of  such  agency.  Had  it  been  material  to  the  issue, 
which  it  was  not,  to  prove  the  facts  of  demand  of  payment, 
and  refusal  of  payment,  then  the  wife  might  have  been  an 
admissible  witness  to  prove  these  facts,  as  matters  of  a  busi- 
ness transaction,  where  the  transaction  was  had  and  conducted 
by  a  married  woman  as  the  agent  of  her  husband.  But  the 
claim  that  such  an  agency  as  there  was  here,  to  go  for  the 
money  for  the  coal,  converted  the  wife  into  a  competent  wit- 
ness to  prove  a  prior  contract  of  the  sale  of  the  coal,  by  testi- 
fying to  admissions  made  at  the  time  of  her  demand  of  pay- 
ment, is,  as  we  view  it,  a  perversion  of  this  provision  of  the 
statute.  Its  allowance  would  be  to  enable  the  wife  to  be  made 
a  competent  witness  for  her  husband  in  every  suit.  He  would 
need  but  to  send  her  to  the  adverse  party  for  some  purpose  per- 
taining to  the  subject  of  litigation,  and  thus  qualify  her,  under 
the  guise  of  an  agency,  to  testify  to  admissions  made  which 
would  go  to  establish  the  cause  of  action.  We  are  of  opinion 
the  wife  should  not  have  been  received  here  as  a  witness  at  all. 

The  rejected  testimony  complained  of,  is  that  of  the  witness 
Foster.  In  his  deposition  taken  in  the  case,  he  had  testified 
that  he  bought  the  coal  of  Brost;  that  Robertson  acted  in  the 
capacity  of  agent.  The  plaintiff  introduced  the  depositions 
of  certain  witnesses,  tending  to  show  that  Foster  had  made 
contrary  statements.  Foster,  being  present  at  the  trial,  was 
offered  as  a  witness  by  the  defendant  to  contradict  these  state- 
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ments,  and  explain  what  lie  did  say  on  the  occasion  testified 
of  by  these  witnesses.     The  court  excluded  the  testimony. 

Foster,  in  his  deposition  in  the  case,  had  his  attention  called 
to  the  time,  place  and  persons  involved  in  these  contrary  state- 
ments, and  then  testified  that,  to  the  best  of  his  knowledge,  he 
did  not  make  them.  We  think,  nevertheless,  Foster  should 
have  been  allowed  to  be  re-examined,  as  wras  proposed,  in  re- 
gard to  such  statements;  that  such  is  the  proper  practice.  See 
1  Greenl.  Ev.  §  462. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Lorenzo  Stowell 

v. 
Thomas  Raymond. 

1.  Guakanty — -presumption  from  name  indorsed  on  note.  If  a  promis- 
sory note  in  the  hands  of  the  payee  has  upon  its  back  the  signature  in  blank 
of  a  third  person,  the  presumption,  in  the  absence  of  proof,  is,  that  such 
person  indorsed  as  a  guarantor,  but  this  presumption  may  be  rebutted  by 
clear  and  satisfactory  proof  of  a  different  intention. 

2.  Same — proof,  to  rebut  presumption.  Proof  that  the  indorser's  name 
was  put  upon  the  note  for  the  purpose  of  becoming  liable  as  security  that 
the  maker  should  be  responsible  for  the  payment  of  the  note,  and  that  the 
indorser  refused  to  sign  as  maker,  will  not  rebut  the  presumption  of  a  con- 
tract of  guaranty. 

3.  Same  —  nature  of  undertaking.  No  legal  proceedings  against  the 
maker  of  a  note  are  necessary  to  fix  the  liability  of  a  guarantor,  nor  is  it 
necessary  to  show  the  insolvency  of  the  maker,  or  to  prove  demand  or 
notice  of  non-payment,  or  to  use  diligence  against  the  maker. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Messrs.  Howe  &  Russell,  for  the  appellant. 

Mr.  S.  K.  Dow,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  in  the  circuit  court  of  Cook  county,  by 
Lorenzo  Stowell,  plaintiff,  and  against  Thomas  Raymond,  de- 
fendant, charging  a  liability  as  guarantor  of  a  promissory  note 
executed  by  one  T.  D.  Hull,  and  Charles  Wheeler,  to  the  plain- 
tiff, and  delivered  to  plaintiff  after  the  same  was  endorsed  by 
defendant.  The  plea  was,  non  assumpsit,  accompanied  by  the 
usual  affidavit  of  merits.  The  jury  found  for  the  defendant, 
and  the  court  rendered  a  judgment  against  the  plaintiff  for  the 
costs,  to  reverse  which  he  appeals. 

The  only  question  made  on  the  record  is  as  to  the  nature  and 
character  of  the  defendant's  undertaking,  and  the  proof  admis- 
sible to  establish  it.  The  note  was  made  by  Wheeler  and  Hull 
to  Lorenzo  Stowell,  and  before  it  was  delivered  to  the  payee 
the  defendant  placed  his  name  thereon.  It  has  been  often  held 
by  this  court,  if  a  note  in  the  hands  of  the  payee  has  upon  its 
back  the  blank  signature  of  a  third  person,  the  presumption, 
in  the  absence  of  proof,  is,  that  such  person  endorsed  as  a  guar- 
antor. This  presumption  obtains  in  this  case,  but  the  defen- 
dant was  at  liberty  to  show  what  was  the  real  agreement  of  the 
parties,  and  what  was  the  precise  liability  to  be  assumed, 
Lincoln  v.  Hinzey,  51  111.  435. 

We  understand  it  to  be  the  settled  doctrine  of  this  court, 
that  an  endorsement  in  blank,  like  the  one  in  question,  confers 
authority  upon  the  payee  of  the  note  to  write  above  it  a  guar- 
anty, if  that  was  the  nature  of  the  agreement  and  the  intention 
of  the  parties.  Camden  v.  McKoy,  3  Scam.  437 ;  Cushman 
v.  Dement,  ib.  497. 

What  will  rebut  the  presumption  arising  from  such  endorse- 
ment? Proof  that  the  name  was  put  there  for  the  purpose  of 
becoming  liable  as  security  that  the  makers  should  be  respon- 
sible for  the  payment  of  the  note,  and  that  this  endorser  re- 
fused to  sign  as  maker,  will  not  rebut  the  presumption ;  and 
this  is  the  substance  of  the  testimony  on  behalf  of  defendant. 
Such  proof  is  not  sufficient  to  rebut  the  presumption.  Cush- 
man v.  Dement,  supra. 
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"We  hold,  in  order  to  rebut  the  legal  presumption,  the  proof 
must  be  clear  and  satisfactory  as  to  a  different  intention.  The 
proof  before  us  is  not  of  that  character.  It  goes  to  establish 
this  undertaking:  if  the  makers  of  the  note  do  not  pay  it,  the 
indorser  will,  and  is  an  absolute  guaranty. 

No  legal  proceedings  are  necessary  to  fix  the  liability  of  a 
guarantor,  or  to  show  the  insolvency  of  the  maker,  or  to  prove 
demand  or  notice  of  non-payment,  or  to  use  diligence  against 
the  maker.  Ileaton  v.  Hulbert,  3  Scam.  489;  HichY.  Hath- 
away, 18  111.  548;  Parkhurst  v.  Vail,  Admr.  73  111.  343. 

The  verdict  and  judgment  are  against  the  law  and  the  evi- 
dence, and  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


Francis  Bell 

v. 
Solomon  Senneff. 

1.  Instruction — variance  from  'pleading.  Where  a  declaration  alleges 
that  the  defendant  falsely,  willfully,  voluntarily,  knowingly  and  corruptly 
testifled,  on  a  former  trial  between  the  parties,  to  material  facts  which  de- 
feated the  plaintiff's  recovery,  etc.,  an  instruction  that  unless  the  jury 
believe,  from  the  evidence,  that  the  defendant  falsely,  willfully,  etc.,  com- 
mitted perjury,  to  find  for  the  defendant,  is  not  erroneous  as  being  variant 
from  the  allegation  in  the  declaration. 

2.  Pleading — declaration — surplusage.  Where  a  declaration  in  an 
action  on  the  case  charged  that  the  defendant  falsely,  willfully,  knowingly 
and  corruptly  testified  on  a  former  trial,  between  the  same  parties,  to  mate- 
rial facts,  whereby  the  plaintiff  was  defeated  in  the  suit,  it  was  held,  that 
all  the  words,  except  the  false  swearing,  could  not  be  rejected  as  surplusage, 
but  that  if  a  recovery  could  be  had,  it  was  necessary  to  prove  that  the  testi- 
mony was  not  only,  false,  but  willfully  and  corruptly  so. 

3.  Witness — action  against,  for  false  swearing.  An  action  does  not  lie 
against  a  witness  merely  from  accidental  or  unintentional  false  evidence  on 
his  part.  If,  from  want  of  memory  or  mere  inadvertence,  he  should  fail  to 
state  all  the  material  facts  in  his  knowledge,  he  can  not  be  held  liable  in 
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any  form  of  proceeding.    He  will  not  be  liable  merely  because,  from  care- 
lessness, lie  may  make  a  false  statement 

4.  Same— false  swearing,  whether  willful.  Where  the  parties  to  a  suit 
both  testify,  and  their  evidence  is  conflicting  as  to  matters  material  in  rela- 
tion to  a  contract,  it  does  not  necessarily  follow  that  either  has  sworn  will- 
fully false,  as  the  conflict  may  arise  from  an  honest  difference  of  opinion  as 
to  the  contract. 

5.  Evidence — record  of  acquittal  conclusive.  The  record  of  acquittal 
of  one  tried  on  a  charge  of  perjury  is  conclusive  evidence,  in  all  subsequent 
suits,  that  the  party  is  not  guilty  of  perjury,  but  not  that  his  testimony  was 
true  in  the  case. 

6.  Same — reports.  Reports  put  in  circulation  by  the  defendant  and  his 
friends,  to  injure  the  plaintiff's  character  for  truth  and  veracity,  are  proper 
evidence  to  be  considered  by  the  jury.  The  fact  that  they  were  so  put  into 
circulation  will  only  have  the  effect  to  impair  their  value  as  evidence. 

Writ  of  Error  to  the  Circuit  Court  of  Coles  county;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

Mr.  J.  M.  Bailey,  and  Mr.  J.  I.  Neff,  for  the  plaintiff  in 
error. 

Messrs.  Armour  &  Shaw,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  plaintiff  in  error 
against  defendant  in  error,  in  the  Carroll  circuit  court,  and 
removed,  by  change  of  venue,  to  the  circuit  court  of  Ogle 
county.  The  gravamen  of  the  suit  is,  that  defendant  "  falsely, 
willfully,  voluntarily,  knowingly  and  corruptly,"  testified,  on 
a  former  trial  between  the  parties,  to  facts  that  defeated  a  re- 
covery by  the  plaintiff  in  that  action,  whereby  he  sustained 
loss  of  a  sum  for  which  suit  was  brought,  and  costs,  etc.  It  is 
averred  that  the  loss  was  sustained  by  reason  of  the  "  willful, 
corrupt  and  false  swearing  of  the  defendant."  To  the  declara- 
tion the  plea  of  the  general  issue  was  filed,  and  a  trial  had 
before  the  court  and  a  jury,  resulting  in  a  verdict  and  judg- 
ment in  favor  of  defendant. 

It  is  claimed  that  the  verdict  is  against  the  evidence.  It  is 
conflicting,  and  it  was  for  the  jury  to  weigh,  consider  and  deter- 
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mine  on  which  side  the  preponderance  was  to  be  found.  The 
evidence  of  either  side,  considered  alone,  would  not  only  have 
justified  but  would  have  required  a  verdict  for  that  side;  hence 
the  finding  should  not  be  disturbed. 

The  main  stress  of  the  argument  in  favor  of  reversing  is 
laid  upon  what  is  claimed  to  be  error  in  the  instructions. 
Plaintiff  in  error  complains  of  the  first  instruction  given  for 
defendant  in  error.     It  is  this: 

"  That  unless  the  jury  believe,  from  the  evidence,  that  the 
defendant,  Solomon  Senneff,  on  the  trial  of  a  certain  suit  then 
pending  and  on  trial  in  the  circuit  court  of  Carroll  county, 
Illinois,  in  which  Francis  Bell  was  the  plaintiff  and  Solomon 
Senneff  was  the  defendant,  the  said  Solomon  Senneff  was  then 
and  there  duly  sworn  as  a  witness  in  his  own  behalf  in  said 
case,  by  Joseph  F.  Allison,  clerk  of  the  Carroll  circuit  court, 
in  manner  and  form  as  charged  in  the  declaration,  and  did, 
then  and  there,  as  a  witness  on  such  trial,  falsely,  willfully, 
voluntarily,  knowingly  and  corruptly  commit  the  crime  of 
perjury  by  swearing  as  to  matters  material  thereto,  in  sub- 
stance as  charged  in  the  plaintiff's  declaration,  and  by  such 
perjury  caused  the  jury  to  render  a  verdict  in  favor  of  him, 
said  Senneff,  the  jury  must  find  for  the  defendant." 

It  is  urged  that  the  suit  was  not  brought  for  the  perjury  of 
the  defendant,  but  for  injury  sustained  by  reason  of  his  false 
swearing,  and  that  it  was  error  to  turn  a  recovery  on  the  question 
of  whether  defendant  had  committed  perjury.  The  instruction 
recites  the  precise  language  in  the  averment  of  the  declaration, 
and  then  adds,  and  did  "  commit  the  crime  of  perjury,"  by 
swearing  as  to  matters  material  thereto,  in  substance  as 
charged  in  the  plaintiff's  declaration,  and  "by  such  perjury" 
caused  the  jury  to  render  a  verdict  in  his  favor.  It  will  be 
observed  that  the  language  of  the  averment  in  the  declaration 
alleges,  in  almost  precisely  technical  terms,  that  defendant 
committed  perjury  by  which  he  sustained  loss.  It  is  true,  the 
word  perjury  is  not  used,  but  it  is  charged  by  the  language 
employed.     The  addition  of  the  word  "perjury"  in  the  in- 
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struction,  in  no  manner  changed  the  sense  or  meaning  of  the 
averment  in  the  declaration,  and  the  instruction  only  embraced 
that  averment,  and  told  the  jury  that  unless  the  averment  was 
proved  they  should  find  for  the  defendant. 

It  is,  however,  urged  that  all  the  language  in  the  decla- 
ration, in  reference  to  the  falsity  of  the  testimony,  should  be 
rejected,  except  the  words  "  by  false  swearing,"  as  surplusage. 
This,  we  think,  can  not  be  done;  and  the  pleader  regarded 
them  essential  in  drawing  the  declaration,  or  he  would  not 
have  used  them.  Even  if  an  action  may  be  maintained  against 
a  witness  for  injury  resulting  from  false  swearing,  it  surely 
can  not  be  so  for  merely  accidental  or  unintentional  false  evi- 
dence. If,  from  want  of  memory,  or  mere  inadvertence,  a 
witness  should  fail  to  state  all  material  facts  in  his  knowledge 
he  surely  could  not  be  held  liable  in  any  form  of  proceeding. 

If  liable  in  any  case,  it  could  only  be  where  the  evidence 
was  known  to  be  false  by  the  witness,  or  he  intentionally  with- 
held material  facts  when  testifying.  The  mere  fact  that  the 
witness  had  forgotten  facts,  or,  under  a  misapprehension,  he 
made  untrue  statements,  would  certainly  not  render  him  liable. 
It  is  said  a  witness  may  be  careless  in  giving  his  testimony, 
and  thereby  make  false  statements  or  omissions,  although  un- 
intentionally, and  thus  render  himself  liable.  We  are  unable 
to  give  our  assent  to  the  proposition.  It  surely  can  not  be  the 
law,  that  such  consequences  shall  flow  from  want  of  memory 
or  mere  inadvertence  on  the  part  of  the  witness. 

As  a  general  rule,  a  party  is  required  to  prove  the  aver- 
ments of  his  pleadings  as  he  makes  them.  He  may  aver  more 
than  is  required,  but,  as  a  general  rule,  he  must  prove  them, 
although  unnecessarily  made.  In  this  case  the  averment 
charges  that  perjury  produced  the  wrong,  and  plaintiff  thereby 
took  upon  himself  its  proof.  Although  the  language  objected 
to  was  unnecessary  and  might  have  very  properly  been  omit- 
ted from  the  instruction,  still  we  do  not  see  that  it  could  in 
anywise  have  misled  the  jury. 

The  same  objection  is  taken  to  the  fourth  and  fifth  of  de- 
fendant's instructions;  and  what  we  have  said  in  reference  to 
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the  first,  applies  to  and  governs  them.     Hence  no  further  dis- 
cussion of  the  question  is  deemed  necessary. 

It  is  urged  that  the  eighth  of  defendant's  instructions  was 
erroneous  and  calculated  to  mislead  the  jury  in  their  finding. 
It  is  this: 

"  That  since  the  statute  has  authorized  parties  in  interest  to 
become  witnesses  on  their  own  behalf,  there  necessarily  will  be 
conflicting  evidence  between  them,  and  it  by  no  means  follows 
that  one  party  or  the  other  has  sworn  falsely  willfully;  it  may 
be  an  honest  difference  of  opinion,  and  each  may  have  sworn 
to  the  contract  as  he  understood  it." 

It  is  contended  that  the  first  clause  of  this  instruction  is 
not  true,  as  a  legal  proposition  or  as  a  fact.  But  if  the  objec- 
tion be  granted  in  its  fullest  extent,  was  its  tendency  to  mis- 
lead the  jury?  We  think  not.  Whether  the  proposition  is 
true  or  not,  the  jury  were  told,  that  where  parties  testified  and 
their  evidence  was  conflicting,  it  by  no  means  followed 
that  one  or  the  other  party  had  sworn  willfully  false.  Now 
the  parties  in  this  case  had  sworn,  and  their  testimony  was 
conflicting,  and  it  was  not  a  matter  of  the  slightest  importance 
whether  or  not  the  conflict  was  produced  by  the  adoption  of 
the  statute.  The  fact  was  before  the  jury  that  there  was  a 
conflict  between  their  testimony,  and  they  were  told  that  it 
did  not  follow  that  either  had  sworn  willfully  false,  but  that 
the  conflict  might  arise  from  an  honest  difference  of  opinion, 
and  each  party  may  have  sworn  to  the  contract  as  he  under- 
stood it.  This  is  a  correct  proposition,  and  it  can  not  be  suc- 
cessfully controverted,  and  the  presumption  is  that  the  jury 
acted  upon  the  statement.  Whether  the  clause  to  which  ex- 
ceptions are  taken  be  true  or  untrue,  could  not  have  exerted 
any  influence  whatever  on  the  jury  in  trying  the  issue,  as  it 
was  a  mere  abstract  proposition,  having  nothing  whatever  to 
do  with  the  case.  Nor  did  it,  in  the  slightest  degree,  intimate 
that  the  evidence  of  one  or  the  other  of  the  parties  was  to 
be  preferred,  but  left  that  entirely  to  the  consideration  of  the 
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jury.  We  think,  whilst  this  instruction  is  not  accurate,  that 
it  did  plaintiff  no  harm. 

It  is  next  urged  that  the  court  below  erred  in  refusing  to 
give  the  first  instruction  asked  by  plaintiff  in  error.  It  states 
that  the  record  of  the  acquittal  of  defendant  in  error,  on  the 
charge  of  perjury,  was  not  conclusive  evidence  that  he  was 
innocent  of  the  charge.  We  think  that  it  was  manifestly  con- 
clusive  of  the  charge  of  perjury.  He  could  never  be  again 
tried  on  that  charge.  The  acquittal  imports  absolute  inno- 
cence of  the  crime,  and  that  could  not  be  again  tried.  It 
may  not  be  conclusive  evidence  that  he  did  not,  from  want  of 
memory,  from  misapprehension  of  the  facts,  or  from  inadver- 
tence, swear  to  what  was  not  true  in  fact.  But  the  record  of 
acquittal  is  conclusive  evidence  that  he  did  not  commit  per- 
jury. In  the  supposed  case  of  larceny,  where  there  has  been 
an  acquittal  of  the  crime  charged,  it  is  said  the  owner  may, 
nevertheless,  sue  and  recover  his  property.  This  is  true;  but 
it  is  upon  the  ground  that  the  taking  was  not  felonious,  but 
was  wrongful;  a  mere  trespass,  and  not  a  larceny. 

We  fail  to  see  that  the  modification  of  plaintiff's  fifth  in- 
struction was  erroneous.  The  instruction  fails  to  leave  it  to 
the  jury  to  find  whether  the  reports  put  in  circulation  were 
false.  If  false,  then  the  proposition  contained  in  the  instruc- 
tion would  be  correct.  If  defendant  and  his  friends  put  re- 
ports into  circulation  which  were  not  true,  for  the  purpose  of 
injuring  plaintiff's  character  for  truth,  then,  so  far  as  evidence 
was  based  on  such  reports,  it  would  not  be  proper  for  the  jury 
to  regard  it.  But,  on  the  contrary,  if  the  reports  were  true, 
the  evidence  based  on  them  was  proper  for  their  consideration. 
Being  put  into  circulation  by  defendant  and  his  friends,  for 
the  purpose  of  injuring  plaintiff's  character  for  truth  and 
veracity,  might  impair  the  value  of  such  evidence,  but  would 
by  no  means  exclude  it  from  consideration.  The  modification, 
therefore,  did  plaintiff  no  injury,  and  it  was  not  error  to  give 
the  instruction  as  modified. 

Defendant  in  error  has  cited  several  authorities  to  show  that 
an  action  will  not  lie  against  a  witness,  resulting  from  false 
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testimony  he  may  have  given  on  a  former  trial.  The  cases  of 
Grove  v.  Brandenburg,  7  Blackf.  234,  Dunlap  v.  Glidden, 
31  Maine,  435,  and  1  Hilliard  on  Torts,  3d  Ed.  p.  82,  an- 
nounce such  to  be  the  rule  of  law.  But  as  the  question  has 
not  been  discussed  in  this  case,  and  as  we  have  not  examined 
to  see  whether  the  question  should  be  raised  on  demurrer  to 
the  declaration,  we  will  not  now  investigate  or  determine  the 
question,  but  await  its  presentation  in  some  future  case,  if  it 
should  ever  arise. 

Finding  no  error  in  the  record  requiring  a  reversal,  the 
judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


The  People  ex  rel,  Michael  Evans 

v. 
Bernard  Callaghan. 

1.  Quo  "warranto — granting  discretionary.  The  granting  of  leave  to 
file  an  information  in  the  nature  of  a  quo  warranto,  is  in  the  sound  discretion 
of  the  court,  but  the  court  should  not  arbitrarily  refuse  leave,  but  exercise 
a  sound  discretion  according  to  law. 

2.  Same — user  of  office  to  justify  information.  The  taking  of  the  oath 
of  office  hj  one  claiming  to  be  appointed  town  collector,  and  thereby  obli- 
gating the  party  to  discharge  certain  duties,  is  a  sufficient  user  of  the  office 
to  warrant  an  information  in  the  nature  of  a  quo  warranto. 

3.  Office — decision  of  canvassers  prima  facie  sufficient.  The  decision 
of  the  canvassers  of  an  election  affords  prima  facie  evidence  of  the  legal 
election  of  the  person  found  to  have  received  a  pluralitjr  of  the  votes  cast, 
and  unless  his  title  to  the  office  is  contested  in  some  mode  known  to  the 
law,  he  will  be  entitled  to  the  office  for  the  term  for  which  he  was  elected. 

4.  Same — power  of  town  board  to  appoint.  Where  a  town  officer  has 
been  declared  elected  by  the  election  board,  and  qualifies  by  taking  the 
necessary  oath  of  office,  the  board  of  appointment  has  no  power  to  fill  the 
office  by  appointment,  as  in  case  of  a  vacancy,  nor  has  it  authority  to  hear 
evidence  and  decide  that  the  election  was  irregularly  conducted,  or  that  the 
election  was  fraudulent,  and  thus  declare  a  vacancy. 
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5.  Same — right  of  town  officer  te  hold  over.  In  case  of  a  failure  to  elect 
any  town  officers  at  any  regular  town  meeting,  it  seems  that  the  old  ones 
will  hold  over  until  an  election  can  be  ordered. 

6.  Collector — when  to  give  bond — oath  of  office.  A  town  collector  is 
required  to  take  two  oaths — one  within  ten  days  after  notice  of  his  election, 
and  one  after  giving  his  bond.  He  is  not  required  to  give  bond  until  within 
eight  days  after  notice  of  the  amount  of  taxes  by  him  to  be  collected,  and 
the  latter  oath  is  to  be  indorsed  on  the  bond. 

7.  Same — when  office  begins.  A  town  collector's  term  of  office  begins 
when  he  takes  the  first  oath  of  office  within  ten  days  after  his  election  or 
appointment.  If  he  fails  to  take  this  oath,  it  is  deemed  a  refusal  to  serve, 
and  the  vacancy  may  be  filled  by  appointment. 

Appeal  from  the  Criminal  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Mooke,  Judge,  presiding. 

On  the  17th  day  of  May,  1876,  Charles  H.  Reed,  State's 
Attorney  in  and  for  the  county  of  Cook,  asked  leave  to  file,  in 
the  Criminal  Court  of  that  county,  an  information  in  the  na- 
ture of  a  quo  warranto,  in  the  name  of  the  People,  at  the 
instance  of  Michael  Evans,  against  Eernard  Callaghan,  to 
make  him  answer  by  what  warrant  he  claims  to  hold  and  exe- 
cute the  office  of  town  collector  of  South  Chicago. 

It  is  alleged  in  the  petition  the  relator,  Michael  Evans,  was 
elected  collector  of  the  town  of  South  Chicago,  at  the  annual 
town  meeting,  in  1875,  and  discharged  the  duties  of  that 
office  until  he  was  elected  and  qualified  as  his  own  successor; 
that,  at  the  annual  election  held  on  the  first  Tuesday,  which 
was  the  fourth  day,  of  April,  1876,  for  town  officers,  he  received 
the  highest  number  of  votes  cast  for  any  candidate  for  that 
office;  that,  upon  the  usual  canvass  being  made  by  the  proper 
officers  conducting  the  election,  that  fact  appearing,  a  certifi- 
cate of  election  was  issued  to  him,  and  that  afterwards,  and 
within  the  time  limited  by  law,  he  accepted  the  office  by 
taking  and  subscribing  the  oath  of  office  prescribed  by  law, 
and  caused  a  certificate  to  be  filed  in  the  proper  office. 

It  is  further  alleged  that,  on  the  15th  of  April,  1876,  the 
justices  of  the  peace  of  the  town,  the  supervisor  and  the  town 
clerk  held  a  meeting,  at  which  the  record  of  the  proceedings 
9— 83d  III. 
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of  the  annual  town  meeting  of  South  Chicago,  held  on  the 
fourth  day  of  that  month,  was  read,  from  which  it  appeared  the 
proper  number  of  officers  to  which  the  town  was  entitled  had 
been  elected,  among  whom  was  relator;  that  a  majority  of  the 
town  officers  constituting  the  town  board  of  appointment, 
voted  to  hear  evidence  in  relation  to  the  manner  of  conduct- 
ing the  election,  and  did  hear  statements  in  reference  thereto, 
which  it  was  claimed  tended  to  show  that  frauds  had  been 
committed  at  the  election;  that  a  majority  of  the  board  found 
there  had  been  a  failure  to  elect  the  usual  town  officers  at  the 
annual  election,  and  thereupon  proceeded  to  fill  such  offices  by 
appointment,  under  authority  supposed  to  be  derived  from  the 
statute,  and.  among  others,  appointed  defendant  to  the  office 
of  town  collector;  that,  on  the  17th  day  of  April,  1876,  a  cer- 
tificate of  appointment  was  delivered  to  defendant,  and  on 
that  day,  and  within  ten  days  of  his  appointment,  he  accepted 
such  appointment,  and  took  and  subscribed  the  oath  prescribed 
by  law,  as  collector  of  the  town  of  South  Chicago,  which  was 
duly  filed  in  the  proper  offices,  as  the  law  directs.  The  further 
allegation  is,  the  appointment  of  defendant  town  collector  in 
the  manner  set  forth  was  without  authority  of  law,  and  con- 
fers no  authority  upon  him  to  intrude  himself  into  and  exer- 
cise the  duties  of  the  office,  and  •  that  defendant,  since  his 
appointment,  on  the  17th  day  of  April,  has  been  and  still  is 
usurping  and  unlawfully  holding  and  pretending  to  execute 
the  duties  of  the  office  of  town  collector  of  South  Chicago. 

The  petition  was  verified  by  the  affidavit  of  the  relator,  and 
affidavits  were  filed,  both  in  support  and  against  the  motion 
for  leave  to  file  the  information.  On  the  hearing,  the  court 
denied  leave  to  file  the  information,  and  rendered  judgment 
against  the  relator  for  costs.    That  decision  is  assigned  for  error. 

Mr.  Charles  H.  Reed,  State's  Attorney,  Messrs.  Fuller  & 
Smith,  and  Messrs.  Goudy,  Chandler  &  Skinner,  for  the  ap- 
pellants. 

Messrs.  Tuley,  Stiles  &  Lewis,  and  Mr.  John  J.  Herrick, 
for  the  appellee. 
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Mi*.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Under  onr  statute,  it  has  been  uniformly  held  the  granting 
of  leave  to  file  informations  in  the  nature  of  quo  warranto,  is 
in  the  sound  discretion  of  the  court  to  which  the  application 
is  made.  As  was  said  in  The0  People  v.  Watte,  70  111.  25, 
leave  is  not  given  as  a  matter  of  course,  but  a  court  ought  not 
arbitrarily  to  refuse  leave,  but  should  exercise  a  sound  discre- 
tion according  to  law. 

Assuming  that  defendant  had  accepted  the  office  of  town 
collector,  and  entered  upon  the  discharge  of  its  duties,  an  im- 
portant question  arises,  whether  the  petition  shows,  in  the 
language  of  the  statute,  there  is  " probable  ground"  for  allow- 
ing the  information  to  be  filed,  and  for  awarding  the  writ. 

Unless  it  shall  appear  there  was  "  probable  ground  for  the 
proceeding,"  the  court  below  ruled  correctly  in  denying  leave 
to  file  the  information.  Although  the  merits  of  this  contro- 
versy can  not  be  determined  on  this  preliminary  motion,  some 
discussion  of  this  question  can  not  be  avoided. 

The  allegation  is  distinct  and  positive,  the  annual  election 
for  town  officers  in  the  town  of  South  Chicago  was  held  on  the 
day  fixed  by  law  for  holding  such  election.  According  to  the 
canvass  made  of  the  votes  cast  at  that  election,  the  relator  re- 
ceived a  plurality  of  votes  over  all  other  candidates  for  the 
office  of  collector. 

On  the  authority  of  The  People  ex  rel.  Cnmmings  v.  Head, 
25  111.  327,  the  decision  of  the  canvassers  afforded  prima  facie 
evidence  the  relator  had  been  legally  elected,  and  unless  his 
title  to  the  office  wTas  contested  in  some  mode  known  to  the 
law,  he  would  be  entitled  to  hold  such  office  for  the  period  for 
which  he  was  elected. 

It  is  not  contested  the  election  was  holden,  and  that  legal 
voters  voted  at  the  election  for  candidates  of  their  choice  for 
the  several  town  offices.  Affidavits  filed  in  opposition  to  this 
motion  do  not  disprove  this  proposition;  they  tend  to  prove 
there  may  have  been  gross  frauds  on  the  part  of  the  election 
officers,  and  that  some  legal  votes  may  have  been  abstracted 
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from  the  ballot-boxes,  and  fraudulent  ones  deposited.  All  this 
may  be  conceded,  and  yet  it  does  not  disprove  that  the  relator 
was  elected  by  the  legal  votes  cast  at  the  election.  This 
question  has  not  been  determined,  so  far  as  we  can  know,  from 
this  record,  by  any  tribunal  competent  to  hear  and  determine 
contested  elections,  and  hence*  we  can  not  know  how  the  truth 
is.  But  the  decision  does  not  turn  upon  the  question  whether 
relator  was  regularly  elected.  His  title  to  the  office  is  only 
incidentally  involved  in  this  litigation.  It  is  defendant  that 
is  called  upon  to  show  by  what  warrant  he  claims  to  hold  and 
execute  the  duties  of  the  office  with  which  he  is  charged  as 
having  usurped.  The  information  discloses  he  derives  his 
authority  from  the  town  board  of  appointment,  and  if  it  shall 
appear  the  action  of  the  board  was  had  in  a  case  where  the  law 
conferred  no  authority,  then  the  appointment  was  void,  and 
the  facts  alleged  show  a  "  probable  ground  for  the  proceeding," 
and  the  writ  ought  to  have  been  awarded. 

This  leads  us  to  inquire,  what  authority  the  town  officers, 
when  acting  as  a  board  of  appointment,  have  in  the  matter  of 
filling  vacancies  in  town  offices.  That  authority  is  found  in 
the  1st  section  of  article  10  of  the  Township  Organization  Act, 
E.  S.  1874,  p.  1079,  which  provides  that,  "  whenever  any  town 
shall  fail  to  elect  the  proper  number  of  town  officers  to  which 
such  town  may  be  entitled  by  law,  or  where  any  person  elected 
to  any  town  office  shall  fail  to  qualify,  or  whenever  any  va- 
cancy shall  happen  in  any  town,  from  death,  resignation,  re- 
moval from  the  town,  or  other  cause,  it  shall  be  lawful  for  the 
justices  of  the  peace  of  the  town,  together  with  the  supervisor 
and  town  clerk,  to  fill  the  vacancy  by  appointment." 

Obviously,  the  contingency  on  which  the  board  of  appoint- 
ment could  act  had  not  happened.  At  an  election  held  at  the 
appointed  time,  a  full  complement  of  town  officers  were 
elected,  and  among  them  a  town  collector,  who  accepted  the 
office  by  taking  the  usual  oath  of  office,  and  whether  the  elec- 
tion was  fairly  conducted  or  not,  has  not  been  contested  before 
any  tribunal  competent  to  hear  and  decide  such  causes.  What 
authority  has   the   board   of  appointment   to  hear   evidence 
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whether  the  election  was  fairly  conducted,  and  if  they  should 
find  it  had  been  fraudulently  conducted,  to  declare  there  had 
been  a  failure  to  "elect  the  proper  number  of  town  officers?" 
Certainly  no  authority  can  be  found  in  the  law  for  such  action. 
No  such  authority  is  given  them.  The  affidavits  filed  show 
there  were  more  than  one  candidate  for  each  office  to  be  filled, 
and  whoever  received  the  majority  of  the  legal  votes  cast  could 
contest  his  right  to  the  office,  in  case  the  canvassers  did  not 
award  him  a  certificate  of  election,  before  the  tribunal  desig- 
nated in  the  law. 

All  the  members  of  the  court  concur  in  holding  the  board 
of  appointment  had  no  power  to  hear  evidence,  and  declare 
the  election  had  been  fraudulent,  and  for  that  reason  there  had 
been  a  failure  to  elect  town  officers.  In  such  a  determination, 
questions  of  law  and  fact  are  involved,  that  can  only  be  settled 
by  a  tribunal  having  and  exercising  judicial  powers. 

Another  construction  might,  with  great  justness,  be  given 
to  this  statute,  that  the  board  of  appointment  can  only  act 
where  there  has  been  a  failure  "  to  elect  the  proper  number  of 
town  officers  to  which  the  town  is  entitled  by  law."  If  there 
was  a  failure  to  elect  any  officers  at  the  regular  election  for 
town  officers,  it  seems  the  statute  contemplates  the  old  officers 
shall  hold  over  until  an  election  can  be  ordered  and  their  suc- 
cessors elected.  Here,  the  proper  number  of  town  officers 
were  elected,  either  legally  or  illegally,  and  accepted  the  sev- 
eral offices  to  which  they  had  been  elected.  It  has  not  been 
determined  by  any  competent  authority  they  were  not  legally 
elected.  It  can  not,  therefore,  with  any  degree  of  accuracy, 
be  said  there  was  a  failure  "  to  elect  the  proper  number  of  town 
officers,"  and  hence  the  contingency  had  not  arisen  in  which 
the  board  of  appointment  could  exercise  the  appointing  power. 

The  affidavits  filed  in  opposition  to  the  motion  do  not  dis- 
prove that  defendant  obtained  whatever  title  he  may  have  to 
the  office  of  collector,  from  the  board  of  appointment,  in  the 
manner  and  under  the  circumstances  set  forth  in  the  petition, 
and  we  are  all  of  opinion  the  petition  shows  "  probable  ground 
for  the  proceeding,"  and  to  warrant  the  court  in  granting  leave 
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to  file  the  information,  if  defendant  was  in  possession  of  the 
office. 

But  the  motion  is  resisted  solely  on  the  ground  the  petition 
does  not  show  the  essential  fact  of  possession  and  user  of  the 
office  by  defendant,  which  he  is  charged  with  having  usurped. 
This  point  has  been  elaborately  argued,  but,  in  view  of  the 
statutory  provisions  in  relation  to  the  tenure  of  town  officers, 
it  is  one  that  can  be  readily  determined  by  construction,  with- 
out any  extended  review  of  authorities  bearing  on  the  question. 
The  objection  does  not  go  to  the  merits  of  the  controversy,  and 
no  subtle  reasoning  ought  to  be  indulged  to  defeat  the  de- 
mand of  the  people  to  know  by  what  warrant  defendant  sets 
up  any  claim  to  the  office  as  alleged. 

It  is  provided  by  statute,  every  person  elected  or  appointed  to 
any  town  office,  shall,  before  he  enters  upon  the  duties  of  such 
office,  and  within  ten  days  thereafter,  take  and  subscribe  the 
oath  of  office  prescribed  by  the  constitution,  which  shall,  within 
a  period  fixed,  be  filed  in  the  office  of  the  town  clerk.  The 
neglect  of  any  such  officer  to  take  such  oath  and  cause  the  cer- 
tificate to  be  filed,  shall  be  deemed  a  refusal  to  serve.  R.  S. 
1874,  sees.  85,  86. 

Another  provision  is,  that  every  person  elected  to  the  office 
of  collector,  before  he  enters  upon  the  duties  of  his  office,  shall 
give  the  bond  required  by  law,  and  a  failure  to  give  such  bond 
and  take  such  oath  within  the  period  limited,  shall  be  deemed 
a  refusal  to  serve.     Sections  88,  89,  R.  S.  1874,  p.  1078. 

The  oath  of  office  which  the  collector  is  to  take,  and  the 
bond  "  required  by  law  "  which  he  is  to  give,  are  provided  for, 
and  the  form  of  each  is  given,  in  the  133d  section  of  the  gen- 
eral Revenue  Act.  That  bond  he  is  not  required  to  give  until 
within  eight  days  after  he  shall  receive  notice  of  the  amount 
of  taxes  by  him  to  be  collected,  and  the  oath  required  by  that 
section  to  be  taken  is  to  be  indorsed  on  the  back  of  the  bond. 
R.  S.  1874,  p.  879. 

Thus  it  will  be  seen  the  collector  is  required  to  take  two 
oaths — one  within  ten  days  after  his  election  or  appointment, 
and  one  when  he  gives  his  bond,  and  to  be  indorsed  thereon. 
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The  question  arises,  when  does  the  collector's  term  of  office 
begin,  and  when  does  it  end.  Manifestly,  when  he  takes  the 
oath  of  office  provided  for  in  the  85th  section  of  the.Township 
Organization  Act,  within  ten  days  after  his  election  or  appoint- 
ment. He  is  then  the  collector  for  the  current  year.  When 
he  is  notified  of  the  amount  of  taxes  to  be  by  him  collected, 
he  is  to  give  the  statutory  bond  as  such  collector,  and  take  and 
subscribe  the  oath  prescribed.  This  latter  oath  can  not  be 
taken  until  the  bond  is  given,  for  it  is  to  be  indorsed  on  the 
back  of  it.  But  if  he  fails  to  take  the  oath,  as  provided,  within 
ten  days  after  his  election  or  appointment,  it  shall  be  deemed 
a  refusal  to  serve,  and  the  board  of  appointment,  on  his  failure 
to  qualify,  could  undoubtedly  fill  the  vacancy  under  the  pro- 
vision of  section  1,  article  10,  of  the  Township  Organization 
Act. 

This  construction  gives  force  to  all  the  provisions  of  the 
statute  on  this  subject,  as  contained  in  the  Township  Organi- 
zation Act,  and  the  general  Revenue  Law.  It  seems  to  us  the 
conclusion  is  irresistible  that  the  collector's  term  of  office  com- 
mences when  he  takes  the  oath  within  ten  days  of  his  election 
or  appointment.  Otherwise,  that  provision  of  the  section 
which  authorizes  the  board  of  appointment  to  fill  the  vacancy 
on  his  refusal  to  qualify,  is  meaningless.  This  view  is  strength- 
ened by  the  fact  the  collector  may  have  other  duties  to  perform 
before  he  is  required  by  law  to  give  his  bond  as  collector.  On 
the  happening  of  a  certain  contingency,  he  may  become  a 
member  of  the  board  of  town  auditors,  ancf  may  be  called  upon 
to  exercise  the  duties  of  such  officers.  K.  S.  1874,  sec.  119, 
p.  1081. 

It  would  seem  to  follow,  the  taking  the  oath  prescribed  by 
law  within  ten  days  after  his  appointment,  as  was  done  by  de- 
fendant in  this  case,  was  an  acceptance  and  user  of  the  office. 
It  does  not  militate  against  this  view  that  defendant  had  dis- 
charged no  actual  duties  of  the  office.  He  had  taken  the  oath 
of  office  that  obligated  him  to  perform  its  duties  when  called 
upon. 

If  any  authority  is  necessary  to  support  this  construction. 
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it  is  not  wanting.  In  the  case  of  The  King  v.  Tate,  4  East, 
337,  it  was  held,  the  swearing  in,  though  defective  in  law,  yet, 
being  such,  whereby  the  party  claimed  at  the  time  to  be  a  free 
burgess  of  a  corporation,  to  be  a  sufficient  user  of  the  office  to 
warrant  the  information  in  the  nature  of  quo  warranto  against 
him.  To  the  same  effect  is  the  case  of  The  King  v.  Sarvjood, 
2  East,  177. 

In  the  case  at  bar,  defendant  had  obligated  himself,  by  the 
solemnities  of  an  oath,  to  perform  the  duties  of  the  office  he 
is  alleged  to  have  usurped,  and  when  the  rule  was  laid  upon 
him  he  ought,  in  all  conscience,  to  have  disclaimed,  if  he  did 
not  wish  to  be  regarded  as  in  possession  of  the  office. 

A  majority  of  the  court  are  of  opinion  the  user  and  posses- 
sion of  the  office  by  defendant  are  sufficiently  shown  by  the 
petition  to  warrant  the  court  in  permitting  the  information  to 
be  filed. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Jacob  Darst 

v. 

Jacob  Gale  et  al. 

1.  Agency — ratification  equivalent  to  author ity.  Where  the  secretary 
of  an  insurance  company,  without  any  express  authority,  pledges  bonds 
of  the  company,  secured  by  deed  of  trust,  for  an  indebtedness  and  for  future 
advances,  but  with  the  knowledge  and  subsequent  acquiescence  of  the  direc- 
tors, this  will  be  equivalent  to  a  prior  authority,  and  the  act  will  be  bind- 
ing, in  the  absence  of  proof  of  fraud. 

2.  Corporation — who  may  question  its  act.  The  purchaser  of  real  estate 
of  a  private  corporation,  at  a  judicial  sale,  who  is  neither  a  stockholder  nor 
creditor,  can  not  question  the  power  of  the  corporation  to  make  a  prior 
deed  of  trust  upon  the  same  property,  and  have  the  same  set  aside  in  his 
favor,  when  he  purchases  with  notice  of  such  incumbrance,  and  the  owner 
of  the  prior  indebtedness  has  been  guilty  of  no  fraud. 

3.  Same — ultra  vires.  It  is  the  general  rule,  that  the  plea  of  ultra  vires 
shall  not  prevail  where,  instead  of  advancing  justice,  it  will  accomplish  a 
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wrong.  Where  a.  corporation  receives  money  upon  the  faith  of  its  act,  and 
uses  the  same,  and  the  contract  has  been  fully  performed,  it,  or  one  succeed- 
ing to  its  rights,  can  not  plead  a  want  of  authority  to  do  the  act  by  which 
the  money  is  obtained. 

4.  Deed  of  trust — whether  paid,  or  standing  security.  The  parties  to 
notes  secured  by  deed  of  trust  have  the  right,  in  their  mutual  dealings,  to 
treat  them  as  unpaid,  and  as  standing  as  security  for  future  advances,  and 
they  will  be  good  for  such  advances  as  between  the  parties  and  all  others 
not  prejudiced  thereby. 

5.  Acknowledgment.  The  acknowledgment  of  a  deed  of  trust,  taken 
by  one  of  the  trustees,  is  void  as  to  such  trustee,  but  if  the  execution  of 
the  deed  is  proved,  this  will  cure  the  defect. 

6.  Injunction — assessing  damages  on  dissolution.  The  statute  author- 
izes  the  assessment  of  damages  by  the  court,  upon  the  dissolution  of  an 
injunction,  in  all  cases,  as  well  where  the  injunction  is  but  part  of  or  inci- 
dent to  the  principal  relief  sought,  as  where  it  is  the  sole  object,  of  the  bill, 
and  whether  the  injunction  is  dissolved  on  interlocutory  decree  or  on  final 
hearing. 

7.  Measure  of  damages — dissolution  of  injunction.  On  the  assessment 
of  damages,  upon  dissolution  of  an  injunction,  it  is  proper  to  allow  all 
proper  expenses  incurred  in  consequence  of  the  injunction,  including  attor- 
neys' fees. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county;  the 
Hon.  J.  W.  Cochran,  Judge,  presiding. 

Mr.  Julius  S.  Starr,  and  Messrs.  Pitterbaugh,  Lee  & 
Quinn,  for  the  plaintiff  in  error. 

Messrs.  Hopkins  &  Morrow,  and  Mr.  D.  McCulloch,  for 
the  defendants  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Bill  was  filed  in  the  court  below  by  Jacob  Darst,  against 
Jacob  Gale,  Sidney  Pulsifer  and  Erastus  D.  Hardin,  to  enjoin 
them  from  selling  certain  real  estate  in  Peoria  by  virtue  of  a 
deed  of  trust  executed  by  the  Peoria  Marine  and  Fire  Insu- 
rance Company,  on  the  1st  of  October,  1859,  to  Jacob  Gale, 
Sidney  Pulsifer  and  Henry  Grove,  as  trustees,  to  secure  the 
payment  of  ten  bonds  for  the  sum  of  $1000  each,  with  cou- 
pons for  interest  at  the  rate  of  ten  per  cent  per  annum  attached, 
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and  to  declare  said  deed  void  and  vacate  the  same  as  a  cloud 
upon  the  title  of  Darst. 

Answers  were  filed  by  Pulsifer  and  Hardin,  and  they  also 
filed  their  cross-bill  against  Darst,  and  William  M.  Dodge, 
receiver  of  the  Peoria  Marine  and  Fire  Insurance  Company, 
to  enjoin  Darst  from  taking  possession  of  the  premises,  to 
correct  mistake  of  description  of  the  property  in  the  deed  of 
trust,  and  to  appoint  a  receiver.  Answer  was  filed  to  the 
cross-bill,  and  replications  were  also  filed  to  the  answers  to  the 
original  bill  and  cross-bill;  and  the  cause  was  heard  on  bill, 
answers,  cross-bill  and  answer  and  proofs,  and  the  court  there- 
upon decreed  that  the  bill  be  dismissed,  and  that  the  relief 
prayed  by  the  cross-bill  be  granted.  The  record  is  brought 
here  by  the  appeal  of  Darst. 

The  first  point  made,  in  argument  for  the  reversal  of  the 
decree  below,  is,  that  the  deed  of  trust  was  void,  because  its 
execution  was  beyond  the  power  vested,  either  expressly  or  by 
necessary  implication,  in  the  insurance  company. 
.  The  bonds  were  issued  by  virtue  of  a  resolution  of  the  board 
of  directors,  adopted  on  the  3d  of  October,  1859,  made  pay- 
able to  Charles  Holland,  secretary  of  the  company,  and  placed 
in  his  hands  to  negotiate  "in  the  East,"  for  the  purpose  of 
raising  money  to  meet  indebtedness  of  the  company  maturing 
in  the  then  following  December.  The  deed  of  trust  was 
executed  and  placed  on  record  when  the  bonds  wTere  issued. 
Holland  failed  to  negotiate  the  bonds  "in  the  East,"  but, 
sometime  afterwards,  pledged  eight  of  them  to  John  Johnson 
as  collateral  security  for  indebtedness  by  the  company  to  him, 
in  place  of  other  collateral  security  which  it  was  desired  to 
take  up.  In  1861,  Holland  negotiated  with  S.  Pulsifer  &  Co. 
to  pay  the  company's  indebtedness  to  Johnson,  then  amount- 
ing to  $6250,  and  deposited  the  eight  bonds,  that  had  been 
pledged  with  Johnson,  as  collateral  security  for  that  and  any 
other  indebtedness  the  company  then  or  thereafter  might  owe 
them.  In  September,  1863,  Holland  negotiated  another  loan 
from  S.  Pulsifer  &  Co.  of  $7000  for  the  insurance  company, 
and  deposited  with  them,  as  collateral  security,  the  other  two 
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bonds,  together  with  other  collaterals.  From  that  time  forth, 
the  ten  bonds  were  held  by  S.  Pulsifer  &  Co.  as  collateral  secu- 
rity for  any  and  all  indebtedness  contracted  or  thereafter  to  be 
contracted  by  the  insurance  company  to  them.  The  insurance 
company  made  deposits  with  S.  Pulsifer  &  Co.,  drew  drafts 
on  them,  and  had  them  discount  notes  for  it,  from  time  to 
time,  as  its  regular  bankers.  At  one  time  (in  1865)  the  com- 
pany had  liquidated  its  entire  indebtedness  to  them,  but  it 
suffered  the  bonds  to  remain  there  as  before,  and  continued  to 
make  deposits  with  them,  draw  drafts  on  them  and  have  them 
make  discounts  for  it,  until  in  1869,  when  it  was  put  into  liqui- 
dation. At  that  time,  the  company  was  indebted  to  S.  Pulsifer 
&  Co.,  on  over-drafts,  $13, 911. 10,  and  for  notes  discounted, 
etc.,  $17,500,  for  which  they  held  as  security  the  ten  bonds 
and  the  deed  of  trust,  thirteen  bonds,  of  $1000  each,  on  Lacon 
City,  and  seven  Marshall  county  bonds,  of  $1000  each. 

It  is  clear  to  our  minds,  from  the  evidence,  that  the  ten 
bonds  were  in  the  hands  of  S.  Pulsifer  &  Co.  as  security  for 
advances  made  for  the  insurance  company,  from  time  to  time, 
with  the  knowledge  and  acquiescence  of  the  board  of  directors 
of  the  company,  although  it  does  not  appear  that  they  ever, 
by  a  formal  resolution  entered  upon  their  records,  authorized 
them  to  be  thus  pledged.  The  company  had  the  benefit  of 
the  security,  obtained  the  money  upon  its  faith,  and  it  is  not 
shown  that  there  was  any  fraud  on  the  part  of  S.  Pulsifer  & 
Co.  in  their  transactions  with  the  insurance  company. 

The  insurance  company,  as  a  corporate  body,  was  empowered, 
by  its  charter,  to  insure  property,  etc.  It  was  authorized  to 
invest  its  capital  in  certain  securities,  and  to  purchase  and 
hold,  for  its  business,  real  estate,  the  purchase  money  for  which 
should  not  exceed,  in  the  whole,  $20,000;  and  it  was  also  au- 
thorized to  take  and  hold  any  real  estate  mortgaged  or  pledged 
to  it  to  secure  the  payment  of  any  debt;  to  purchase  on  sales 
made  by  virtue  of  any  judgment  at  law,  or  any  decree  of  a 
court  of  equity,  or  otherwise  to  take  and  receive  any  real  estate 
in  payment  or  toward  satisfaction  of  any  debt  previously  con- 
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tracted,  and   further,  to  lease  and   convey  said  real  estate,  or 
any  part  thereof. 

Whether  it  was,  in  fact,  necessary  for  the  insurance  company 
to  mortgage  its  real  estate  acquired  and  used  (as  the  property 
here  in  question  was)  for  the  transaction  of  its  business,  in  order 
to  meet  its  liabilities  to  its  creditors,  we  think  unimportant. 
That,  in  certain  cases,  it  might  have  lawfully  done  so,  even 
against  the  remonstrance  of  those  who  had  the  right  to  directly 
interfere  in  its  management,  we  think  can  admit  of  but  little 
controversy.  Such  a  case,  it  may  be  conceded,  is  not  shown  by 
the  evidence  in  this  record;  and  it  may  be,  had  the  application 
been  made  by  a  creditor  or  stockholder  in  apt  time  to  have 
enjoined  the  disposition  that  has  been  made  of  these  bonds, 
it  would,  on  the  evidence  before  us,  have  been  required  to 
grant  the  injunction.  The  question  here,  however,  is  entirely 
different.  Appellant  has  no  interest  whatever  in  the  assets  of 
the  insurance  company.  He  claims  neither  as  stockholder  nor 
as  creditor  of  it.  He  is,  at  most,  simply  the  purchaser  of  a 
purchaser  of  property  that  belonged  to  it,  at  a  judicial  sale, 
with  full,  actual  knowledge,  both  in  himself  and  his  vendor, 
of  the  prior  claim  of  the  trust  deed,  and  of  the  amount  claimed 
by  Pulsifer  &  Co.  to  be  due  thereon  by  virtue  of  it.  He  can, 
therefore,  have  only  what  the  company  had,  at  the  time,  the 
right  to  sell,  and,  as  to  the  trust  deed,  can  interpose  no  other 
defenses  than  might  have  been  interposed  by  the  company, 
had  the  property  not  been  sold.  The  general  rule  is,  that  the 
plea  of  ultra  vires  shall  not  prevail  when,  instead  of  advancing 
justice,  it  would  accomplish  a  wrong;  and  it  makes  no  differ- 
ence, in  this  respect,  whether  it  is  interposed  for  or  against  a 
corporation.  The  corporation  here  had  the  money  of  Pulsifer 
&  Co.  upon  the  faith  of  this  security.  The  amount  went  to 
swell  its  assets,  and  it  would  be  against  natural  justice  that 
it  should  now  be  sufficient  to  say:  true,  the  company  had  the 
benefit  of  the  money — it  went  to  enlarge  its  capital,  and  there- 
by the  amount  with  which  its  debts  were  to  be  paid,  and,  if  it 
should  prove  solvent,  the  amount  of  the  distributive  shares  of 
its  stockholders;  but  the  company  had  no  authority,  under  its 
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charter,  to  obtain  the  money,  and  therefore  it  is  not  responsible 
for  it. 

The  doctrine  seems  to  be  settled  by  the  weight  of  modern 
decisions,  that  a  private  corporation  can  not  avail  of  the  de- 
fense of  ultra  vires  where  the  contract  has  been,  in  good  faith, 
fully  performed  by  the  other  party,  and  the  corporation  has 
had  the  benefit  of  the  contract  and  the  performance.  Ex  parte 
Chippendale,  4  D.  G.  M.  &  G.  19;  Whitney  Arms  Co.  v.  Bar- 
low et  al.  63  K  Y.  62. 

This  question  was  well  considered  by  this  court  in  Bradley 
v.  Ballard,  55  111.  413,  where  bill  in  chancery  was  filed  by  a 
stockholder  of  a  private  corporation  to  enjoin  the  prosecution 
of  a  suit  on  a  promissory  note  claimed  to  have  been  issued  by 
it  without  authority  of  law.  It  was  said:  "  It  is  said  by  coun- 
sel for  complainant  that  a  corporation  is  not  estopped  to  say, 
in  its  defense,  that  it  had  not  the  power  to  make  a  contract 
sought  to  be  enforced  against  it,  for  the  reason  that,  if  thus 
estopped,  its  powers  might  be  indefinitely  enlarged.  While 
the  contract  remains  unexecuted  on  both  sides,  this  is  un- 
doubtedly true,  but  when,  under  cover  of  this  principle,  a 
corporation  seeks  to  evade  the  payment  of  borrowed  money, 
on  the  ground  that,  although  it  had  power  to  borrow  money, 
it  expended  the  money  borrowed  in  prosecuting  a  business 
which  it  was  not  authorized  to  prosecute,  it  is  pressing  the 
doctrine  of  ultra  vires  to  an  extent  that  can  never  be  tolerated, 
even  though  the  lender  of  the  money  knew  that  the  corpora- 
tion was  transacting  a  business  beyond  its  chartered  powers, 
and  that  his  money  would  be  used  in  such  business,  provided 
the  business  itself  was  free  from  any  intrinsic  immorality  or 
illegality. 

"Neither  is  it  correct  to  say  that  the  application  to  corpora- 
tions of  the  doctrine  of  equitable  estoppel,  where  justice  re- 
quires it  to  be  applied,  as,  when,  under  a  claim  of  corporate 
power,  they  have  received  benefits  for  which  they  refuse  to 
pay,  from  a  sudden  discovery  that  they  had  not  the  powers 
they  claimed,  can  be  made  the  means  of  enabling  them  indefi- 
nitely to  extend  their  powers.     If  that  were  true  it  would  be 
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an  insuperable  objection  to  the  application  of  the  doctrine, 
even  for  the  purpose  of  preventing  injustice  in  individual 
cases.  But  it  is  not  true.  This  doctrine  is  applied  only  for 
the  purpose  of  compelling  corporations  to  be  honest,  in  the 
simplest  and  commonest  sense  of  honesty,  and  after  whatever 
mischief  may  belong  to  the  performance  of  an  act  ultra  vires 
has  been  accomplished."  And  again:  "While  courts  are  in- 
clined to  maintain,  with  rigor,  the  limitation  of  corporate 
action,  whenever  it  is  a  question  of  restraining  the  corpora- 
tion in  advance  from  passing  beyond  the  boundaries  of  their 
charters,  they  are  equally  inclined,  on  the  other  hand,  to 
enforce  against  them  contracts,  through  ultra  vires,  of  which 
they  have  received  the  benefit." 

But  it  is  again  insisted,  that  even  if  it  was  competent  for 
the  corporation  to  issue  the  bonds  and  execute  the  deed  of 
trust,  in  the  first  instance,  the  bonds  were  not  pledged  to  Pul- 
sifer  &  Co.  by  those  having  proper  authority,  to  that  end,  from 
the  corporation.  As  we  have  previously  said,  we  are  satisfied, 
from  the  evidence,  that  the  directors  of  the  corporation  knew 
that  the  bonds  were  so  pledged,  and  acquiesced  therein.  The 
principle,  that  a  subsequent  ratification  is  equivalent  to  a  prior 
authority,  is  applicable,  and  conclusive  of  the  question. 
Angell  &  Ames  on  Corp.  §  304;  Story  on  Agency,  §  239, 
et  seq. 

The  claim  made,  that  the  bonds  were  paid  and  the  deed  of 
trust  thereby  discharged,  is  not  tenable.  Neither  Pulsifer  & 
Co.  nor  the  corporation  ever  treated  the  bonds  as  paid ;  on  the 
contrary,  they  both  treated  them  as  unpaid  and  as  a  standing 
security  for  future  advances.  The  parties  had  the  unques- 
tioned right  to  treat  the  notes  and  deed  of  trust  in  this  light, 
and  having  done  so,  it  does  not  lie  in  the  mouth  of  one  in  no- 
wise prejudiced  thereby  to  complain. 

The  fact  that  Pulsifer  was,  for  a  time,  one  of  the  directors 
of  the  corporation,  in  the  absence  of  evidence  showing  bad 
faith  in  his  transactions  with  the  company,  is  of  no  moment. 
He  might,  acting  in  good  faith  and  fairly,  as  lawfully  advance 
money  to  the  corporation  upon  the  faith  of  its  securities  as 
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any  one  else.  Ch.  Building  Society  v.  Crowell,  65  111.  453. 
Objection  is  urged  that  the  deed  of  trust  was  not  properly 
acknowledged.  The  trustees  named  were  empowered  to  act 
separately,  and  in  the  alternative — that  is  to  say,  if,  by  circum- 
stances, one  became  disqualified  or  was  unable  to  act — another 
might  act.  The  acknowledgment  was  taken  by  Grove,  one  of 
the  parties  named  as  trustees.  This,  unquestionably,  rendered 
the  deed  void  as  to  him ;  but  we  fail  to  comprehend  how  it 
adversely  affected  the  deed  as  to  the  other  trustees.  He  and 
they  had  no  community  of  interest,  and  his  becoming  disquali- 
fied had  no  tendency  to  disqualify  them. 

But,  aside  from  this,  since  the  execution  of  the  deed  of  trust 
is  proved,  aliunde  the  acknowledgment,  and  the  trustees  had 
no  beneficial  interest  in  the  trust,  we  are  of  opinion  that  the 
proof  of  execution  was  sufficient,  without  regard  to  the  suffi- 
ciency of  the  acknowledgment,  so  far  as  relates  to  the  purposes 
of  the  case  before  us. 

Appellant  suffers  no  hardship  by  being  held  to  be  a  pur- 
chaser subject  to  the  deed  of  trust.  It  is  shown  by  the  evi- 
dence, that  Dodge,  as  receiver  of  the  insurance  company, 
advertised  the  property  for  sale,  on  Monday,  December  6, 
1869,  at  2  o'clock  P.  M.  Gale,  as  trustee  under  the  deed  of 
trust,  advertised  the  property  for  sale,  on  the  same  day,  at  10 
o'clock  A.  M.  Appellant  proposed  to  Dodge  that  if  he  would 
have  his  sale  come  off  before  that  on  the  deed  of  trust,  he, 
would  bid  $1000  on  the  property.  Dodge  then  applied  for 
and  obtained  leave  of  the  court  to  sell  on  a  shorter  notice  than 
that  provided  by  its  former  decree.  He  then  advertised  the 
property  to  be  sold  on  Saturday,  the  4th  day  of  December, 
1869,  and,  in  accordance  therewith,  sold  it  at  that  time.  Ap- 
pellant, however,  failed  to  appear  and  make  any  bid  on  the 
property;  but  Comstock,  who  had  formerly  owned  the  prop- 
erty and  conveyed  it  to  the  insurance  company,  bid  $100;  and, 
being  the  only  bidder,  it  was  struck  off  and  conveyed  to  him 
for  that  amount.  On  the  same  day  he  conveyed  it  to  appel- 
lant for  the  consideration,  expressed  in  the  deed,  of  $500 ;  and 
on  the  following  Monday  morning  appellant  filed  his  bill. 
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These  circumstances,  in  connection  with  that  before  alluded 
to,  that  Comstock  and  appellant  both  had  actual  notice  of  the 
deed  of  trust,  and  of  the  claim  made  thereunder  by  S.  Pulsi- 
fer  &  Co.,  before  their  purchases,  and  in  view  of  the  very  great 
inadequacy  of  the  price  paid,  when  compared  with  the  actual 
value  of  the  property,  tend  to  show  an  improper  conspiracy 
between  Comstock  and  appellant,  and  that  the  position  of  ap- 
pellant is  that  of  an  adventurer,  voluntarily  assuming  the  risk 
of  defeating  the  trust  deed.  His  purchase  was  at  .a  price 
which  assumed  the  validity  of  that  deed,  and  yet,  if  it  proved 
invalid,  the  benefit  resulting  would  go  to  him,  and  not  to  credi- 
tors or  stockholders  of  the  corporation. 

We  have,  perhaps,  omitted  to  notice,  in  their  order,  some 
minor  objections;  but,  if  so,  it  is  because  we  deem  them  either 
immaterial  or  untenable. 

The  only  remaining  objection  to  be  noticed  relates  to  the 
amount  of  damages  decreed  against  appellant,  as  a  consequence 
of  dissolving  the  injunction.  After  hearing  evidence  upon 
the  suggestions  of  damages  filed,  the  court  awarded  $500.  It 
is  insisted,  first,  that  such  damages  can  only  be  awarded  where 
a  motion  is  made  to  dissolve  the  injunction,,  or,  on  final  hear- 
ing, when  the  only  relief  sought  is  by  injunction;  and  second, 
that  the  amount  awarded  is  excessive. 

The  statute  of  February  21,  1861,  under  which  the  award 
was  made,  is  not  so  limited.  It  provides  "  in  all  cases  where  an 
injunction  is  dissolved  by  any  court  of  chancery  in  this  State, 
the  court,  after  dissolving  the  injunction  and  before  finally 
disposing  of  the  suit,  upon  the  party  claiming  damages  by 
reason  of  such  injunction,  suggesting,  in  writing,  the  nature  and 
amount  thereof,  shall  hear  evidence  and  assess  such  damages 
as  the  nature  of  the  case  ma}^  require,  and  to  equity  apper- 
tain, to  the  party  damnified  by  such  injunction,  and  may  award 
execution  to  collect  the  same."  Gross'  Stat.  1869,  p.  459,  §  12. 
This  clearly  covers  all  cases,  as  well  where  the  injunction  is 
but  part  of  or  incident  to  the  principal  relief  sought,  as  where 
it  is  the  sole  object  of  the  bill;  and  the  damages  to  be  as- 
sessed  after   the   dissolution   of  the   injunction  and    before 
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finally  disposing  of  the  suit,  are  such  as  have  been  sustained, 
without  regard  to  whether  the  injunction  was  dissolved  by  an 
interlocutory  order  on  motion  for  that  purpose,  or  on  final 
hearing. 

It  is  true,  as  was  held  in  Jevne  v.  Osgood  et  al.  57  111.  340, 
the  proof  should  be  confined  to  expenses  incurred  in  conse- 
quence of  the  injunction,  and  it  would  be  improper  to  include 
attorney's  fees  for  services  rendered  about  a  branch  of  the  case 
independent  of  the  injunction;  but  where  injunction  is  part  of 
the  relief  sought,  it  is  within  the  letter  and  spirit  of  the  statute 
that  expenses,  properly  incurred  on  account  of  the  injunction, 
may  be  assessed  on  its  dissolution. 

Here,  injunction  was  an  important  part  of  the  relief  sought 
by  appellant's  bill,  and  it  was  proper  for  the  court,  under  the 
evidence,  to  make  such  an  assessment  of  damages  on  that  ac- 
count as  was  equitable. 

We  think  the  amount  assessed  is  fairly  authorized  by  the 
evidence.     The  taking  of  evidence  occupied  many  days,  and 

he  trial  alone  consumed  nearly  two  weeks.     It  was  reasona- 

)ly  necessary  that  several  attorneys  should  be  employed,  and 
the  value  of  their  services  is  shown.     The  evidence  shows, 

rith  reasonable  approximation,  what  expenses  were  rendered 
in  consequence  of  the  injunction,  disconnecting  that  from  the 

)ther  branches  of  the  case,  and  the  decree  thereon  is  war- 
in  ted. 

Decree  affirmed. 

Mr.  Justice  Breese:  I  do  not  concur  on  the  question  of 
damages.     I  think  a  rule  has  been  adopted  at  variance  with 
>revious  decisions  of  this  court  on  this  point. 
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James  Baxter 

v. 

The  Board  of  Trade  of  the  City  of  Chicago. 

1.  Injunction — nature  of  writ.  Resort  can  not  be  had  to  the  writ  of 
injunction,  either  directly  or  indirectly,  to  obtain  affirmative  relief,  but  its 
office  and  use  are  to  afford  preventive  relief  as  to  wrongs  or  injuries  threat- 
ened, and  which  the  party  fears. 

2.  Same — restoring  party  to  membership.  Where  a  party  is  excluded 
from  membership  in  a  corporation,  the  rightfulness  of  his  expulsion  must 
be  tried  at  law,  and,  until  his  rights  are  thus  settled,  a  court  of  equity  will 
not  interfere,  by  injunction,  to  restore  him  to  his  position,  even  though  he 
may  suffer  a  loss  of  profits. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
S.  M.  Moore,  Judge,  presiding. 

Mr.  John  J.  Herrick,  for  the  appellant. 

Messrs.  Dent  &  Black,  and  Messrs.  Lawrence,  Campbell  & 
Lawrence,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

On  the  7th  day  of  November,  1872,  appellant,  James  Bax- 
ter, was  expelled  from  membership  in  the  Board  of  Trade  of 
the  City  of  Chicago.  On  the  18th  day  of  August,  1874,  he 
filed,  in  the  Superior  Court  of  Cook  county,  a  petition  for 
mandamus,  in  which  he  prayed  that  the  board  of  trade  might  be 
summoned  to  appear,  and  show  cause  why  a  writ  of  mandamus 
should  not  be  issued,  requiring  it  to  restore  petitioner  to  all  the 
rights,  privileges  and  functions  of  membership  in  the  board. 
After  the  petition  for  mandamus  was  filed,  and  summons  issued 
thereon,  appellant  filed  this  bill,  in  which  he  prayed  for  an  in- 
junction to  prevent  the  board  of  trade  from  interfering  with 
the  free  exercise,  by  complainant,  of  all  the  rights,  privileges 
and  functions  of  a  member  of  that  body,  including  the  right 
to  enter  the  rooms  and  remain  at  all  the  meetings  of  the  board, 
and  transact  business  in  buying  and  selling  grain  and  other 
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products.  The  bill  prayed  that,  upon  a  final  hearing,  a  decree 
should  be  entered,  continuing  the  injunction  until  the  final 
determination  of  the  proceedings  in  the  petition  for  man- 
damus. 

The  board  of  trade  interposed  a  demurrer  to  the  bill,  which 
the  court  sustained,  and  dissolved  the  injunction  and  dismissed 
the  bill,  and  the  complainant  in  the  bill  appealed. 

We  do  not  consider  it  necessary  to  a  decision  of  this  case  to 
consider  all  the  propositions  which  have  been  argued  by  ap- 
pellant's counsel.  The  main  question  presented  by  the  record, 
and,  indeed,  the  only  one  necessarj^  to  be  considered,  is,  whether 
a  court  of  equity  has  jurisdiction  to  decree  the  relief  prayed 
for  in  the  bill. 

The  proceeding  which  appellant  had  instituted  at  law  to  test 
the  validity  of  the  action  of  the  board  of  trade  which  resulted 
in  his  expulsion,  if  he  had  been  illegally  expelled,  and  had  the 
right  to  resort  to  the  courts,  would,  upon  a  final  trial,  neces- 
sarily, have  resulted  in  restoring  him  to  all  the  rights  and  priv- 
ileges of  membership.  Appellant  did  not  file  the  bill  in  this 
case  with  the  view  or  for  the  purpose  of  having  the  court  pass 
upon  the  action  of  the  board  of  trade,  but  its  object  was,  or  at 
least  the  effect  of  a  court  of  equity  assuming  jurisdiction 
would  be,  to  restore  appellant  to  membership  at  once,  regard- 
less of  whether  the  expulsion  was  legal  or  illegal.  This  would 
be  manifestly  unjust.  If  a  party  has  been  excluded  from  the 
rights  and  privileges  of  a  corporation  by  the  action  of  the  cor- 
poration, he  ought  not  to  be  restored  until  it  has  been  deter- 
mined that  the  act  of  expulsion  by  the  corporation  was  illegal ; 
and  yet,  if  the  remedy  was  by  injunction,  as  is  claimed  here,  the 
effect  would  be  to  restore  the  party  in  the  first  instance,  even 
though  he  may  have  been  legally  expelled,  and  leave  the  de- 
termination of  the  legality  of  the  act  to  be  determined  in  the 
future. 

We  do  not  understand  resort  can  be  had  to  the  writ  of  injunc- 
tion, either  directly  or  indirectly,  to  obtain  affirmative  relief. 

The  decision  in  Menard  v.  Hood,  68  111.  122,  is  in  point 
here.     It  was  there  said:  "  In  our  practice,  the  writ  of  injunc- 
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tion  is  only  called  into  use  to  afford  preventive  relief.  It  is 
never  employed  to  give  affirmative  relief,  or  to  correct  wrongs 
and  injuries  already  perpetrated,  or  to  restore  parties  to  rights 
of  which  they  have  been  deprived." 

In  Wangelin  v.  Goe,  50  111.  463,  where  the  owner  of  a  mill 
had  been  illegally  put  out  of  possession,  he  filed  a  bill  for  an 
injunction  to  restrain  the  defendants  from  interfering  with  his 
taking  possession,  as  the  appellant  here  filed  his  bill  to  enjoin 
the  officers  of  the  board  of  trade  from  molesting  him  in  at- 
tending its  meetings.  The  injunction  was  not,  however,  sus- 
tained. In  deciding  the  case  it  is  said:  "  The  injunction  is  a 
preventive  remedy.  It  comes  between  the  complainant  and  the 
injury  he  fears  or  seeks  to  avoid.  If  the  injury  be  already 
done,  the  writ  can  have  no  operation,  for  it  can  not  be  applied 
correctively  so  as  to  remove  it." 

The  case  of  Fisher  v.  The  Board  of  Trade,  80  111.  85, 
was  a  bill  in  equity  for  an  injunction,  as  here.  The  right, 
however,  to  invoke  the  aid  of  the  court  was  denied.  It  was 
there  said:  "  Stripped  of  its  redundancy,  the  prayer  of  the  bill 
is,  in  effect,  to  restore  appellant  to  his  position  as  a  member  of 
the  board  of  trade — nothing  less.  It  must  be  apparent  a  court 
of  chancery  can  not  do  this.  The  action  of  the  board  is  final 
and  complete,  and  if  it  has  erred  in  that  action,  either  on  the 
merits  or  has  acted  in  a  case  without  jurisdiction,  chancery 
can  not  afford  a  remedy." 

The  question  presented  and  decided  in  the  Fisher  case  is 
identical  with  the  one  here  involved,  and  we  perceive  no  reason 
whatever,  after  a  careful  consideration  of  appellant's  argument, 
to  modify  or  change  the  rule  there  announced.  If  appellant 
has  any  remedy  in  the  courts  for  his  supposed  illegal  expul- 
sion from  the  board  of  trade,  his  remedy  is  at  law  and  not  in 
equity  by  injunction.  The  appellant,  however,  contends  that 
an  injunction  will  lie  on  account  of  irreparable  injury,  which 
will  result  to  him  in  the  loss  of  profits  which  he  might  make 
in  the  board  of  trade  before  the  action  at  law  can  be  deter- 
mined. It  is  not  pretended  that  appellant's  capital  or  his 
property  will  decrease  in  consequence  of  his  expulsion  from 
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the  board  of  trade,  but  the  argument  is  he  can  make  large 
profits  if  he  has  the  right  to  go  on  'Change,  and  operate  as 
other  members  of  the  board  do.  The  appellant  may  be  able 
to  operate  successfully  -in  the  board  of  trade,  and  through  his 
operations  make  large  profits,  and  yet  it  by  no  means  follows 
that  a  court  of  equity  will,  by  injunction,  annul  the  action  of 
the  board,  and  place  appellant  in  the  full  enjoyment  of  the 
rights  and  privileges  of  a  member,  to  enable  him  to  speculate 
upon  the  rise  and  fall  of  the  products  of  the  country,  without 
stopping  to  inquire  whether  the  action  of  the  board  resulting 
in  appellant's  expulsion  was  legal  or  illegal.  Such  is  no  part 
of  the  office  a  writ  of  injunction  should  serve.  An  iu junction 
should  not  be  awarded  in  doubtful  cases.  Its  use  is  the  exer- 
cise of  a  delicate  power,  which  should  not  be  encouraged  by 
courts  except  in  clear  and  well  defined  cases  falling  within 
principles  of  equity  jurisprudence,  sanctioned  by  well  adjudged 
precedents.  As  has  been  well  said:  "  It  is  the  strong  arm  of 
equity,  that  never  ought  to  be  extended  unless  to  cases  of  great 
injury,  where  courts  of  law  can  not  afford  an  adequate  or  com- 
mensurate remedy  in  damages." 

In  Brown  v.  Newall,  2  Mylne  &  Craig,  568,  in  discussing 
the  proper  use  of  an  injunction,  Lord  Cottenham  said:  "Ex- 
treme danger  attends  the  exercise  of  this  part  of  the  jurisdic- 
tion of  the  court,  and  it  is  a  jurisdiction  which  is  to  be  exer- 
cised with  extreme  caution." 

The  injury  appellant  may  suffer  in  the  loss  of  profits  can 
not  be  regarded  such  an  one  as  would  justify  a  court  of  equity 
to  interfere  by  injunction.  The  injury  he  is  likely  to  receive, 
where  the  substantial  allegations  of  the  bill  are  concerned,  is 
more  fanciful  than  real.  At  all  events,  we  perceive  no  ground 
which  would  authorize  a  court  of  equity  to  interfere. 

The  decree  of  the  court  below  will,  therefore,  be  affirmed. 

Decree  affirmed. 
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Samuel  J.  Russell  et  al. 

v. 

Isaac  A.  Minteer. 

1.  Instruction — must  not  assume  facts.  It  is  error  for  the  court,  in  an 
instruction,  to  assume  that  a  certain  state  of  facts  exists,  or  to  direct  a  find- 
ing upon  facts  to  be  found  by  the  jury,  of  which  there  is  no  evidence  tend- 
ing to  prove.    Such  an  instruction  is  calculated  to  mislead. 

2.  Contract  —  by  bid  with  commissioners  of  highways.  Where  the 
building  of  two  bridges  is  let  by  the  commissioners  of  highways  to  the  low- 
est responsible  bidder,  and  they  notify  sucli  bidder  to  meet  them  at  a  certain 
time  and  place  to  complete  the  contract,  which  the  bidder  neglects  to  do, 
the  contract  will  not  be  consummated,  and  one  of  the  commissioners,  with- 
out proof  of  authority  from  the  others,  can  not  waive  the  execution  of  a 
written  contract. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the 
Hon.  Edwin  S.  Leland,' Judge,  presiding. 

Mr.  J.  J.  Hereon,  and  Mr.  John  Scott,  for  the  appellants. 
Mr.  Geo.  W.  Stipp,  and  Mr.  J.  B.  Rice,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  in  the  circuit  court,  by  Minteer  against 
Russell,  Masters  and  Borden,  as  highway  commissioners  of 
the  town  of  Leepertown,  to  recover  damages  for  the  alleged 
breach  of  an  alleged  contract  to  construct  two  certain  bridges. 

The  declaration  charges,  that,  as  such  commissioners,  de- 
fendants advertised  for  bids  to  build  two  certain  bridges,  and 
that  the  advertisements  declared  the  contract  was  to  be  let  to 
the  lowest  and  most  responsible  bidder,  according  to  the  speci- 
fications in  the  town  clerk's  office,  and  that  said  bridges  were 
to  be  built  in  a  reasonable  time  after  such  letting;  that  on 
Sept.  12,  1873,  the  bids  were  opened,  and  plaintiff  was  the 
lowest  bidder,  and  that  his  bid  was  then  accepted  by  defend- 
ants; that  on  the  faith  of  such  acceptance,  plaintiff  procured 
material  for  the  work  to  the  amount  of  $300,  but  defendants 
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forbade  him  from  proceeding  with  the  work,  and  for  this  sup- 
posed breach  of  that  contract  plaintiff  was  damaged  $300.  The 
general  issue  was  pleaded.  On  the  trial  the  suit  was  dismissed 
by  plaintiff  as  to  Borden.  Verdict  and  judgment  were  ren- 
dered against  Russell  and  Masters  for  $50.  Russell  and  Mas- 
ters appeal  from  this  judgment. 

The  bill  of  exceptions,  as  the  judge  certifies,  contains  "  the 
substance  of  the  evidence,  and  is  sufficiently  accurate  to  pre- 
serve all  questions  except  that  of  the  verdict  being  against  the 
weight  of  the  evidence." 

On  the  trial,  no  evidence  whatever  appears  to  have  been 
given  tending  to  show  that  the  highway  commissioners  ad- 
vertised for  bids  to  build  the  bridges  in  question.  ~No  proof 
whatever  appears,  tending  to  show  that  any  specifications  were 
in  the  office  of  the  town  clerk,  no  proof  whatever  as  to  what 
such  specifications  contained,  and  no  proof  of  the  allegation 
that,  by  the  terms  of  the  alleged  advertisement  and  specifica- 
tions, the  bridges  were  to  be  built  in  a  reasonable  time  after 
the  letting  under  the  bids  sought. 

There  is  proof  tending  to  show  that  bids  for  building  two 
bridges  were  made,  in  writing,  by  plaintiff  and  others,  and  left 
with  the  town  clerk,  and  that  plaintiff's  bid  was  for  $238  on 
each  bridge,  and  he  was  the  lowest  bidder,  and  that  attached 
to  his  bid  was  the  statement,  "  I  will  be  here  on  Tuesday  next." 
There  is  proof  that  the  commissioners,  on  opening  the  bids 
Sept.  20,  1873,  found  and  declared  the  bid  of  plaintiff  the  low- 
est, and  that  instead  of  arranging  to  meet  him  at  the  clerk's 
office  on  the  next  Tuesday,  they  left  a  note  for  him  with  the 
town  clerk,  signed  by  Russell  and.  Masters,  saying,  "  please 
meet  us  at  the  Bureau  House  Wednesday,  Sept.  24,  about 
four  o'clock  P.  M.,  to  complete  your  bid  on  bridges."  There 
is  also  proof  that  plaintiff  did  not  appear,  either  at  the  clerk's 
office  on  Tuesday  or  at  the  Bureau  House  on  Wednesday, 
Sept.  24,  1873,  and  never  after  had  any  communication  in  the 
way  of  closing  a  contract  with  the  commissioners,  except  an 
alleged  interview  with  Russell,  one  of  them,  in  Princeton. 
There  is  no  proof  tending  to  show  that  Russell  was  ever  author- 
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ized  by  the  highway  commissioners  to  make  any  contract  in 
their  behalf  with  Minteer  on  this  subject. 

The  court  charged  the  jury,  that  they  should  find  for  the 
plaintiff  if  they  shall  believe,  from  the  following  facts — 

"  1st.  That  about  the  month  of  September,  1873,  the  de- 
fendants, Samuel  Russell  and  Miles  Masters,  as  highway  com- 
missioners of  Leepertown,  advertised  that  they  would,  until 
the  20th  day  of  said  September,  receive  at  the  town  clerk's 
office  of  said  town  proposals  or  bids  for  the  job  of  building 
two  bridges  in  said  town,  and  that  they  would  let  the  same  to 
the  lowest  responsible  bidder,  and  that  said  bridges  should  be 
built  according  to  certain  specifications  and  plans  then  in  the 
town  clerk's  office  of  said  town. 

"2d.  That  on  or  about  the  19th  of  said  September,  the 
plaintiff  left  in  the  said  town  clerk's  office,  for  said  named  de- 
fendants, his  bid  or  proposal,  in  writing,  by  which  he  agreed 
or  proposed  to  build  the  said  bridges  according  to  the  said  spe- 
cifications, for  the  sum  of  $238  each,  or  $476  for  the  two. 

"  3d.  That  on  the  said  20th  day  of  September,  the  defend- 
ants, according  to  their  said  advertisement,  opened  and  can- 
vassed the  proposals  received  for  the  job  of  building  said  two 
bridges,  and  found  that  the  said  proposal  of  the  plaintiff  was 
the  lowest  bid  offered,  and  that  plaintiff  was  thus  responsible. 

"  4th.  That  they,  defendants,  then  declared  that  the  plain- 
tiff's said  proposal  was  the  lowest  one  offered,  and  that  they 
would  let  the  said  job  to  him. 

"  5th.  That  afterwards,  and  about  the  first  of  October,  1873, 
the  defendant  Russell  met  the  plaintiff,  and  notified  him,  the 
plaintiff,  that  his  said  proposal  was  the  lowest  bid  offered,  and 
that  the  said  job  was  let  to  him  on  his  said  proposal.     And, 

"  6th.  That  the  plaintiff,  on  being  so  informed,  acquiesced 
in  the  said  action  of  the  defendants  in  so  letting  said  job  to 
him. 

"  The  above  state  of  facts  would  constitute,  in  law,  a  valid 
and  binding  contract  between  the  said  parties,  and  it  could 
make  no  difference  that  the  same  was  not  reduced  to  writing, 
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nor  that  no  time  was  fixed  in  which  the  plaintiff  would  have 
the  said  bridges  completed,  unless  it  be  so  understood  by  the 
parties,  that  the  contract  was  to  be  reduced  to  writing,  and 
that,  if  so,  this  understanding  was  not  waived,  and  a  verbal 
one  substituted  for  the  written  one. 

"  The  jury  are  further  instructed,  that  if  they  shall  believe, 
from  the  evidence,  that  the  several  facts  supposed  in  the  fore- 
going instructions  are  true,  and  they  shall  further  believe, 
from  the  evidence,  that  the  plaintiff,  relying  upon  the  said 
contract,  and  in  pursuance  thereof,  in  a  reasonable  time  there- 
after, went  on  and  procured  the  lumber  and  materials  with 
which  to  execute  the  said  contract  on  his  part,  and  within 
such  reasonable  time  was  about  to  perform  the  said  contract, 
when  the  defendants  Russell  and  Masters  forbade  him  to  exe- 
cute the  said  contract,  and  declined  to  have  the  said  work  done 
— on  the  above  state  of  facts  the  jury  should  find  for  the 
plaintiff." 

These  instructions  are  palpably  erroneous.  The  phraseology 
was  calculated  to  lead  the  jury  to  infer  that  the  court  regarded 
the  hypotheses  stated  to  be  statements  of  the  real  facts.  The 
court  speaks  of  these  hypotheses  in  the  preliminary  sentence 
as  "  the  following  facts"  and  again  we  find  the  following 
phrase:  "The  above  state  of  facts  would  constitute  a  valid 
binding  contract." 

It  was  erroneous,  under  the  evidence,  to  submit  to  the  jury 
to  find  whether  the  defendants  advertised  in  the  manner  stated 
in  the  instructions,  for  the  plain  reason  that  there  was  not  one 
word  of  proof  on  the  subject  of  an  advertisement,  nor  on  the 
subject  of  specifications. 

It  was  error  to  advise  the  jury  that  the  supposed  advertise- 
ment by  the  commissioners,  the  supposed  bid  by  plaintiff,  the 
decision  of  the  commissioners  that  plaintiff's  bid  was  the  low- 
est, and  that  he  was  responsible  in  connection  with  the  mere 
declaration  by  the  commissioners  that  they  would  let  the  job 
to  him,  followed  by  a  notice  by  Russell  to  plaintiff  that  the 
job  was  let  to  him  upon  his  bid,  and  the  acquiescence  of  plain- 
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tiff  therein,  made  all  the  essential  elements  of  a  binding  con- 
tract for  the  building  of  the  bridges,  etc.,  for  the  breach  of 
which  plaintiff  might  recover.  Under  the  declaration,  plaintiff 
could  only  recover  by  proving  a  joint  contract  by  the  three 
defendants,  as  commissioners.  There  is  no  pretence  that  a 
contract  was  created  by  anything  that  happened  prior  to  what 
occurred  about  the  first  of  October,  1873,  when  it  is  supposed, 
in  the  instruction,  Russell  met  plaintiff*  and  notified  him  that 
the  job  was  let  to  him  on  his  proposal,  in  which,  as  suggested, 
plaintiff  acquiesced. 

There  is  no  proof  in  the  record  tending  to  show  that  Russell 
had  any  authority  to  act  in  this  regard  for  or  in  behalf  of  the 
other  commissioners.  There  being  no  contract  up  to  that 
time,  and  it  being  apparent,  from  the  letter  of  Sept.  20,  1873, 
left  by  the  commissioners  with  the  town  clerk  for  plaintiff, 
that  the  commissioners  expected  something  more  to  be  done 
by  the  plaintiff  "  to  complete  his  bid  upon  the  bridges,"  it 
follows,  that  until  the  commissioners  jointly  did  something 
further  no  contract  was  consummated. 

There  is  evidence  tending  to  prove  that  Russell  was  willing 
to  waive  the  making  of  a  written  contract,  but  there  is  no  evi- 
dence tending  to  show  that  any  of  the  other  commissioners 
did  anything  tending  to  waive  a  written  contract,  nor  that 
Russell  was  authorized  to  make  such  waiver  for  the  other 
commissioners. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


A.  C.  Prout 

v. 

The  People  ex  rel.  Miller,  County  Treasurer,  etc.* 

1.     Taxes — affidavit  of  collector.    Where  the  affidavit  of  the  collector,  on 
application  for  judgment  against  lands,  omits  to  name  taxes  as  due  thereon, 

*  This  and  twelve  other  cases  are  considered  in  the  same  opinion. 
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but  only  mentions  special  assessments,  it  will  be  presumed  that  the  taxes 
have  been  paid,  in  the  absence  of  proof  to  the  contrary;  and  the  omission  of 
the  word  "taxes"  will  not  vitiate  the  affidavit. 

2.  Same — presumption  in  favor  of  judgment.  Where  the  record,  in  an 
application  for  judgment  for  a  special  assessment,  shows  the  amount  of  such 
assessment  and  the  costs  and  then  a  statement  of  the  total  amount,  in  the 
absence  of  proof  to  the  contrary,  it  will  be  presumed,  in  favor  of  the  judg- 
ment, that  there  were  no  other  taxes  or  assessments  unpaid  against  the 
land. 

3.  Jurisdiction— -finding  as  to  due  notice.  Where  the  court,  in  its  judg- 
ment against  real  estate  for  special  assessments,  finds  that  due  notice,  as 
required  by  law,  has  been  given  of  the  application,  this  will  afford  prima 
facie  evidence  that  the  proper  notice  was  given,  and  the  absence  of  the  no- 
tice from  the  record  is  not  sufficient  to  rebut  such  finding. 

4.  Special  assessment — consolidation  of  several  into  one.  The  consoli- 
dation of  several  separate  and  distinct  special  assessments  against  various 
tracts  of  land  into  one  proceeding,  when  reported  for  confirmation,  when 
each  lot  of  land  appears  only  once  in  the  rolls,  does  not  invalidate  the  pro- 
ceeding so  as  to  defeat  an  application  for  judgment  thereon.  Even  if  this 
was  error  it  could  not  be  reached  in  a  collateral  proceeding. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Martin  R.  M.  Wallace,  Judge,  presiding. 

Mr.  Edward  Roby,  for  the  appellant. 

-Messrs.  Bennett,  Kretzinger  &  Yeeder,  for  the  People. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

Each  of  these  suits  was  an  application  made  by  the  county 
treasurer  of  Cook  county,  for  judgment  and  order  of  sale  of 
land  for  the  collection  of  a  special  assessment. 

The  county  court  overruled  the  objections  made,  and  entered 
judgment,  which  judgment  is  brought  to  this  court  for  revi- 
sion. 

All  the  questions  raised  upon  these  records  are  common  to 
all  the  cases,  with  one  exception,  and  the  cases  have  been  pre- 
sented together,  and  will  be  considered  in  the  same  manner. 

The  first  objection  taken,  that  Cook  county  is  not  under 
township  organization,  and  hence  the  application  not  made  by 
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the  right  officer,  is  disposed  of  by  the  decision  of  this  court 
heretofore  made,  that  Cook  county  is  under  township  organiza- 
tion. 

The  next  objection  is,  that  there  is  no  affidavit  made  in  con- 
formity with  section  190  of  the  general  Revenue  Law.  (R.  S. 
1874,  p.  869.)  The  requirement  of  the  section  is,  that  the 
collector  shall  make  an  affidavit  which  shall  be,  as  nearly  as 
may  be,  in  the  form,  that  the  delinquent  list  reported  by  him 
"  is  a  true  and  correct  record  of  the  delinquent  lands  and  lots 

within  the  county  of ,  upon  which  I  have  been  unable 

to  collect  the  taxes  (and  special  assessments,  interest  and  prin- 
ters' fees,  if  any,)  charged  thereon,  as  required  by  law,  for  the 
year  or  years  therein  set  forth ;  that  said  taxes  now  remain  due 
and  unpaid,  as  I  verily  believe." 

The  variance  complained  of  in  the  affidavit  as  made  is,  the 
entire  omission  of  the  word  "  taxes,"  and  the  naming  of  u  spe- 
cial assessments  "  only — stating  only  that  the  officer  has  been 
unable  to  collect  the  special  assessment,  and  that  it  remains 
unpaid,  instead  of  saying  taxes  and  special  assessment. 

The  form  of  affidavit  prescribed  by  the  statute  is  made 
adaptable  to  cases  where  the  taxes  and  special  assessments  are 
both  unpaid  against  the  same  lands,  or  taxes  without  special 
assessments  if  there  are  none,  or  special  assessments  where 
the  taxes  have  been  paid. 

The  lists  in  these  cases  do  not  include  taxes,  but  only  special 
assessments,  therefore  the  affidavit  is  rightly  confined  to 
special  assessments;  taxes  would  have  no  proper  place  therein. 
Until  the  contrary  is  shown,  as  is  not  here,  we  may  presume 
that  the  taxes  have  been  paid,  leaving  only  the  special  assess- 
ments for  collection,  as  shown  by  the  list. 

It  is  further  objected,  as  to  each  suit,  that  the  suit  is  not, 
and  does  not  profess  to  be,  for  the  "  total  amount "  due,  or 
claimed  to  be  due,  upon  the  land. 

It  is  said  that  the  statute  requires  a  detailed  statement  of 
the  several  taxes  and  special  assessments  claimed  to  be  due, 
and  also  the  total  amount  due,  to  be  contained  in  the  record 
of  judgment;  and  that  the  advertisement  is  required  to  con- 
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tain  a  list  of  the  delinquent  lands  and  lots  upon  which  the 
taxes  or  special  assessments  remain  due,  and  the  total  amount 
due  thereon — that  there  is  provision  for  but  one  delinquent 
list  in  the  year,  but  one  advertisement  and  one  application — 
that  there  should  be  in  the  year  but  one  sale  of  any  land  for 
taxes  and  assessments.  We  do  not  perceive,  from  anything 
appearing  in  any  of  these  records,  that  there  has  been  any 
omission  of  the  requirement,  or  violation  of  the  purpose  of 
the  statute  in  the  respects  named. 

The  record  shows  the  amount  of  the  special  assessment,  and 
of  the  costs,  and  gives  a  statement  of  what  is  the  total  amount, 
it  being  composed  of  the  assessment  and  costs.  JSTon  constat 
that  such  is  not  the  "  total  amount  due."  The  record  does  not 
disclose  that  there  is  any  unpaid  tax,  or  other  special  assess- 
ment, or  that  there  has  been  or  may  be  any  other  application 
of  a  like  character,  in  respect  of  taxes  or  special  assessments. 
Such  is  not  to  be  presumed  in  order  to  annul  the  judgments; 
but  the  presumption  should  rather  be,  that  there  is  no  unpaid 
tax,  or  other  special  assessment,  in  support  of  the  judgments. 

It  is  also  objected,  that  there  is  no  notice  of  application  for 
judgment. 

The  record  contains  the  recital  that  counsel  appeared  in  the 
cases  and  filed  objections  and  that  the  objections  were  over- 
ruled, and  that  it  appeared  to  the  court,  from  evidence  pre- 
sented, that  due  notice,  as  required  by  law,  had  been  given,  of 
the  applications  for  judgment.  This  court  has  frequently  held 
that  such  finding  of  the  court  is  prima  facie  evidence  that  the 
notice  required  by  law  had  been  given.  The  absence  of  the 
notice  of  application  from  the  record  is  not  sufficient  to  rebut 
such  finding.     Turner  et  al.  v.  Jenkins,  79  111.  228. 

In  the  case  of  A.  A.  Pankin  against  The  People,  etc.,  a  bill 
of  exceptions  was  taken,  which  presents  a  question  not  com- 
mon to  the  other  cases. 

The  bill  of  exceptions  shows  that  the  commissioners  for 
making  the  assessment,  by  virtue  of  the  ordinance  for  the  im- 
provements, made  forty  distinct  and  separate  assessments  for 
forty  distinct  and  separate  improvements,  in  forty  distinct  and 
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independent  assessment  rolls,  which  rolls,  after  completion  by 
the  commissioners,  were  returned  by  them  to  the  county  court 
for  confirmation,  being  united  for  convenience,  and  to  save 
costs  and  expenses  were  consolidated  under  one  application 
for  confirmation,  and  confirmation  made. 

Upon  this  evidence  the  objector  insisted  that  the  order  con- 
firming the  assessment  was  void,  under  the  decision  in  the  case 
of  Weolder  v.  The  City  of  Chicago,  61  111.  143.  In  the  case 
at  bar  the  ordinance  contains  forty  distinct  sections,  each  sec- 
tion providing  for  its  own  distinct  improvement — the  improve- 
ments being  the  laying  of  water  pipes  in  different  streets. 
There  were  forty  districts,  one  named  and  described  by  each 
section  of  the  ordinance.  The  districts,  assessments,  improve- 
ments and  assessment  rolls  were  all  separate  and  distinct. 
They  were  directed  to  be  made  and  returned  into  court  the 
same  as  if  there  had  been  one  complete  ordinance  for  each 
district,  improvement  and  assessment  roll,  instead  of  forty 
sections,  each  separate  and  distinct,  in  one  ordinance.  The 
same  lot  of  land  appears  only  once  in  all  the  assessment  rolls. 
In  the  Wechler  ease  it  was  quite  different.  It  is  there  said, 
"This  ordinance  combines  in  one  proceeding  two  improve- 
ments treated  as  one.  *  *  The  assessment  is  made  as  an 
entirety,  for  the  purpose  of  defraying  the  costs  and  expenses 
of  the  improvement,  regarding  them  not  as  distinct,  but  as 
one;  and  there  is  nothing  in  the  proceedings  from  which  it 
can  be  ascertained  what  portion  of  the  alleged  benefits  was 
assessed  against  the  lots  in  this  block,  for  one  or  the  other 
specified  alleys,  or  for  widening  the  entrance,  but  all  are  com- 
bined as  an  entirety."  In  the  case  at  bar  all  was  separate  and 
distinct  until  the  assessment  rolls  reached  the  court  for  con- 
firmation, when  they  were  united  for  convenience,  and  to  save 
costs  and  expenses  were  consolidated  under  one  application 
for  confirmation.  The  objection  which  lay  in  the  Wecklev 
case  does  not  exist  here.  And  if  there  were  error  in  the  hear- 
ing on  confirmation  of  all  the  assessment  rolls  at  one  time, 
which  is  by  no  means  admitted,  it  would  not  render  the  order 
of  confirmation  void.     The  objection  should  have  been  raised 
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in  the  proceeding  where  the  error  was  committed,  and  can  not 
be  heard  in  this  collateral  proceeding. 
The  judgments  are  affirmed. 

Judgments  affirmed. 

Mr.  Justice  Dickey:  I  concur  in  the  conclusion  reached, 
but  am  not  prepared  to  hold  that  where  we  have  a  full  copy  of 
the  record  before  us,  a  mere  recital  in  the  record,  of  "  due 
notice,"  will  supply  a  want  of  the  notice  of  record  required  by 
the  statute;  but  in  this  case  the  transcript  is  not  certified  to 
be  a  full  transcript  of  all  the  record  applicable  to  these  lands; 
the  certificate  is  only  that  the  same  is  a  full  copy  of  the  papers 
now  on  file,  and  of  all  the  orders  made  in  the  case  by  the 
county  court.  For  aught  that  appears,  the  notice  required  by 
the  statute  may  have  been  duly  filed  at  the  application  for 
judgment,  and  yet  may  not  have  been  among  the  files  at  the 
time  of  making  the  transcript,  and  the  recital  of  "  due  notice  " 
found  in  the  record  sustains  this  presumption. 


Patrick  L.  Garrity 


Joseph  O.  Wilcox  et  al. 

1.  Practice — affidavit  of  merits — its  sufficiency.  In  a  suit  by  partners, 
in  assumpsit,  the  defendant  pleaded  non  assumpsit,  accompanied  with  the 
following  affidavit  of  merits:  "A  B,  being  duly  sworn,  deposes  and  says 
that  he  is  the  defendant  in  the  above  entitled  cause,  and  that  he  verily  be- 
lieves he  has  a  good  defense  to  a  portion  of  said  plaintiffs'  demand,  and  to 
the  full  sum  of  four  hundred  and  fifty  dollars,  upon  the  merits,  in  this,  that 
said  sum  of  four  hundred  and  fifty  dollars  was,  at  sundry  and  divers  times, 
by  the  defendant,  sent  to  said  plaintiffs,  as  partners,  etc.,  and  by  the  said 
plaintiffs  received,  but  which  said  sum,  or  any  part  thereof,  the  said  plain- 
tiffs to  said  defendant  have  not  accounted,  or  given  this  defendant  credit 
therefor:"  Held,  that  the  affidavit  was  good  inform  and  substance,  and 
that  it  was  error  to  strike  the  same  from  the  files. 

2.  Same — striking  affidavit  from  files,  for  interlineations.  The  fact  that 
words  in  a  defendant's  affidavit  of  merits  are  interlined  before  it  is  sworn 
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to,  in  order  to  make  it  conform  more  strictly  with  the  statute,  affords  no 
ground  for  striking  the  affidavit  from  the  files. 

3.  Former  decision.  It  was  said  in  Stariberry  v.  Moore,  56  111.  472,  that 
the  practice  of  making  amendments  by  erasures  and  interlineations  is  a  bad 
one,  and  ought  not  to  be  tolerated ;  that  a  paper  thus  disfigured  ought  to 
be  stricken  from  the  files.  This,  however,  was  not  necessary  to  be  said,  as 
that  matter  was  not  a  point  in  the  case.  The  remark  was  only  intended  to 
indicate  a  better  practice. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Sawin,  Jones  &  Hunting,  for  the  appellant. 

Mr.  Newton  Burke,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  in  the  Superior  Court  of  Cook  county, 
upon  a  promissory  note,  to  which  the  defendant  pleaded  non 
assumpsit,  accompanying  the  same  with  the  following  as  an 
affidavit  of  merits:  After  entitling  the  cause  and  court  and 
term,  it  proceeds:  Patrick  L.  Garrity,  being  duly  sworn,  de- 
poses and  says  that  he  is  the  defendant  in  the  above  entitled 
cause,  and  that  he  verily  believes  he  has  a  good  defense  to  a 
portion  of  said  plaintiffs'  demand,  and  to  the  full  sum  of  four 
hundred  and  fifty  dollars,  upon  the  merits,  in  this,  that  said 
sum  of  four  hundred  and  fifty  dollars  was,  at  sundry  and 
divers  times,  by  the  defendant,  sent  to  said  plaintiffs,  as  part- 
ners, etc.,  and  by  the  said  plaintiffs  received,  but  which  said 
sum,  or  any  part  thereof,  the  said  plaintiffs  to  said  defendant 
have  not  accounted,  or  given  this  defendant  credit  therefor. 

A  motion  was  sustained  striking  the  plea  from  the  files  for 
the  alleged  reason  of  the  insufficiency  of  this  affidavit,  and  a 
default  and  judgment  taken  against  the  defendant  for  nine- 
hundred  and  one  dollars,  and  costs.  To  reverse  this  judgment 
this  appeal  is  taken,  and  the  only  question  is,  the  sufficiency 
of  this  affidavit. 

We  are  of  opinion  the  affidavit  is  in  substantial  compliance 
with  section  37  of  the  Practice  Act  of  1874.     The  fact  that 
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words  were  interlined  in  the  affidavit  before  it  was  sworn  to, 
in  order  that  it  should  more  strictly  and  literally  conform  to 
the  statute,  afforded  no  ground  whatever  for  this  adverse  action 
of  the  court. 

It  is  perhaps  too  frequently  the  case,  that  amendments  are 
made  to  pleadings  by  erasures  and  interlineations,  but  in  the 
hurry  of  business,  it  is  sometimes  necessary.  "What  was  said 
in  Stanberry  v.  Moore,  56  111.  472,  was  not  necessary  to  be 
said,  as  that  matter  was  not  a  point  in  the  case,  and  only  in- 
tended to  indicate  a  better  practice. 

The  affidavit  in  question  is  good  in  form  and  substance,  and 
being  so,  it  was  error  to  strike  the  plea  from  the  files,  as  it  had 
a  solid  statutory  foundation.  It  follows  the  judgment  entered 
by  default  was  irregular  and  erroneous,  and  must  be  reversed. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Samuel  P.  Hedges,  for  use,  etc. 

v. 

Chauncey  T.  Bowen  et  al. 

Parol  evidence — to  explain  to  whom  guaranty  was  given.  Where  an 
insurance  company  became  consolidated  with  another,  which  assumed  its 
liabilities,  and  the  stockholders  of  the  first  executed  a  guaranty  to  pay  all 
the  debts  and  liabilities  of  the  former,  but  the  undertaking  was  to  no  one 
by  name,  it  was  held,  that  it  might  be  shown  by  extrinsic  evidence  that  the 
guaranty  was  to  indemnify  the  latter  company  against  liability  for  the 
former,  and  was  not  intended  for  the  benefit  of  fts  policyholders. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Messrs.  Shufeldt  &  Westovek,  for  the  appellant. 

Messrs.  E.  "W.  &.  W.  W.  Evans,  for  the  appellees. 
11— 83d  III. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

There  were  in  existence  two  insurance  companies,  the  Stock 
and  Mutual  and  the  National  Insurance,  doing  business  in 
Chicago  in  1869. '  In  the  fall  of  that  year,  they  consolidated 
their  business  and  assets.  This  consolidation  was  completed 
by  the  1st  of  January,  1870,  when  the  Stock  and  Mutual  com- 
pany turned  over  to  the  National  company  all  its  assets-,  and 
took  the  same  amount  of  stock  in  the  latter  company,  and 
thereafter  the  Stock  and  Mutual  company  ceased  to  do  busi- 
ness and  to  exist  as  a  company,  and  the  National  Insurance 
Company  continued  to  transact  business.  Under  this  arrange- 
ment, the  National  Insurance  Company  assumed  all  the  "policy 
risks"  of  the  Stock  and  Mutual  company  then  outstanding, 
and  became  responsible  for  all  future  liabilities  on  the  same. 

When  this  consolidation  took  place,  there  were  liabilities, 
as,  judgments  or  suits  pending  in  the  courts  against  both  com- 
panies, which  were  on  claims  for  losses  upon  policies  pre- 
viously issued  by  these  companies  before  they  were  merged 
into  one.  It  was,  at  the  time,  agreed  that  three  stockholders 
of  each  company  should  give  their  individual  guaranty  to  the 
other  company.  Thereupon,  appellees  executed  this  agree- 
ment: 

"  Chicago,  January  8,  1870. 

"  We,  the  undersigned,  agree  to,  and  do  hereby  guarantee  and 
assume  to  pay,  and  will  pay,  all  the  debts  and  liabilities  now 
outstanding  against  the  Stock  and  Mutual  Insurance  Company 
of  Chicago,  Illinois." 

Three  of  the  stockholders  of  the  National  Insurance  Com- 
pany executed  a  like  instrument,  guaranteeing  the  payment 
of  the  debts  and  liabilities  of  that  company.  These  papers 
were  deposited  with  the  secretary  of  the  National  Insurance 
Company. 

After  the  merger  of  the  two  companies,  the  National  Insu- 
rance Company  continued  to  do  business  until  the  19th  of 
May,  1870,  at  which  time  it  reinsured  all  its  outstanding  risks, 
including  those  issued  by  the  Stock  and  Mutual,  in  the  State 
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Insurance  Company,  and  from  that  date  it  ceased  to  do  further 
business  and  ceased  to  exist.  The  papers  of  the  National 
Insurance  Company  were  returned  to  the  Auditor's  office,  and 
these  guarantees  with  them. 

Appellant  held  a  policy  in  the  Stock  and  Mutual  company 
for  $2500,  which  was  reinsured  in  the  State  Insurance  Com- 
pany when  the  National  Insurance  Company  went  out  of 
business  and  ceased  to  exist.  The  iire  of  October,  1871,  in  its 
disastrous  results,  rendered  the  State  Insurance  Company  insol- 
vent, and  appellant's  house,  covered  by  this  policy,  having  been 
consumed  by  that  fire,  and  the  State  Insurance  Company  not 
being  able  to  pay,  appellant  brought  this  action  against  appel- 
lees, on  the  guaranty  executed  by  them  and  delivered  to  the 
National  Insurance  Company.  A  trial  was  had  by  the  court 
below  without  a  jury,  by  consent  of  parties,  and,  on  the  evi- 
dence adduced,  the  court  found  and  rendered  a  judgment  in 
favor  of  defendants,  and  plaintiff  appeals  to  this  court. 

Appellant  claims  that  this  guaranty  was  made  to,  and  for 
the  benefit  of,  all  persons  holding  policies  or  claims  against 
the  company,  whether  liabilities  had  then  occurred  or  might 
subsequently  occur;  that  it  was  for  present  existing  liabilities 
or  such  as  might  subsequently  arise.  On  the  other  hand, 
appellees  contend  that  it  was  but  a  guaranty  to  indemnify  the 
National  Insurance  Company  against  loss;  that  it  was  not 
given  for  the  benefit  of  persons  holding  claims  against  the 
Stock  and  Mutual  company,  but  simply  as  an  indemnity,  on 
the  consolidation  of  the  two  companies,  to  the  National  Insu- 
rance Company.  This  is  the  question  upon  which  this  case 
mainly  depends. 

This  instrument  was  manifestly  intended  to  indemnify  some 
persons  or  corporation  from  loss,  but  it  fails  to  state  who  those 
persons  were;  and,  in  such  case,  it  is  perhaps  admissible  to 
resort  to  extrinsic  evidence,  even  if  it  be  parol,  to  learn  who 
the  persons  are  that  were  to  be  indemnified.  If  the  paper  is 
to  have  any  effect  whatever,  it  must  be  by  force  of  extrinsic 
evidence.  It  does  not  say  that  the  makers  will  pay  to  those 
having  claims  or  demands,  but  it  says  they  guarantee  and 
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assume  to  pay,  etc.  If  designed  to  be  for  the  benefit  of  claim- 
ants against  the  Stock  and  Mutual,  we  can  not  suppose  they 
would  guarantee  payment  to  them,  but  would  have  promised 
directly  to  pay  them.  That  it  was  a  guaranty  to  the  National 
company  against  loss  by  that  company  in  consequence  of  the 
consolidation  of  the  two  companies,  is  obvious  from  the  fact 
that  the  officers  of  the  National  company  executed  a  similar 
guaranty  for  the  payment  of  the  debts  of  the  latter  company, 
which  operated  as  an  indemnity  to  the  Stock  and  Mutual  com- 
pany and  its  officers  against  the  debts  of  the  National  Insu- 
rance Company,  and  the  verbal  evidence  establishes  such  to 
have  been  the  fact.  There  is  no  evidence  that  there  was  any 
purpose  on  the  part  of  the  guarantors  to  incur  any  liability 
beyond  indemnifying  the  National  Insurance  Company  against 
the  liability  to  pay  the  claims  against  the  Stock  and  Mutual 
company ;  but  the  evidence  shows  that  such  was  the  only  pur- 
pose. 

Again,  the  policyholders  of  the  Stock  and  Mutual  company 
were  not  parties  to  the  agreement,  and  are  not  named  in  it, 
nor  was  it  delivered  to  them  or  to  any  person  for  their  benefit. 

We  must  therefore  hold  that  the  agreement  was  executed 
as  an  indemnity  to  the  National  Insurance  Company  against 
loss  from  the  debts  and  liabilities  of  the  Stock  and  Mutual 
Insurance  Company,  and  not  a  guaranty  to  the  holders  of  such 
debts  and  claims;  that  such  creditors  and  claimants  were  not 
parties,  or  intended  to  be  parties,  to  that  agreement,  and  they 
can  not  sue  upon  and  recover  under  this  agreement. 

Perceiving  no  error  in  this  record,  the  judgment  of  the 

court  below  is  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  Plenry  B.  Miller,  Collector,  etc. 

v. 
P.  L.  Sherman  et  al. 

1.  Special  assessments— power  under  the  constitution.  The  constitution 
gives  the  General  Assembly  express  authority  to  invest  the  corporate  author- 
ities of  cities,  towns  and  villages  with  power  to  make  local  improvements 
by  special  assessments,  or  by  special  taxation  of  contiguous  property,  or 
otherwise. 

2.  Same—; for  improvements  wholly  by  such  assessments.  Under  both  the 
constitution  and  the  general  law,  local  improvements  may  be  made  wholly 
or  in  part  by  special  assessments,  as  the  corporate  authorities  of  the  muni- 
cipality  may,  by  ordinance,  prescribe. 

3.  Same— -for  water  works  for  whole  village.  An  ordinance  for  a  con- 
nected system  of  water  works  for  the  whole  village  does  not  provide  for  but 
one  local  improvement,  and  is  not  invalid  as  embracing  separate  and  dis- 
tinct improvements. 

4.  Same — notice  of  application  for  judgment.  A  separate  notice  of  ap- 
plication for  judgment  against  property  for  delinquent  special  assessments, 
from  that  in  respect  to  the  general  taxes,  is  not  invalid.  The  notice  may 
embrace  both,  or  separate  notices  may  be  given,  in  the  discretion  of  the  col- 
lector. 

5.  Same — appearance  cures  defective  notice.  Where  parties  interested 
appear  and  contest  an  application  for  judgment  against  their  real  estate  for 
special  assessments,  on  the  merits,  it  matters  not  whether  the  notice  of  the 
application  is  regular,  or  whether  there  was  any  notice  at  all. 

Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
Martin  M.  R.  Wallace,  Judge,  presiding. 

This  was  an  application  by  Henry  B.  Miller,  collector  of 

ICook  county,  for  judgment  against  certain  lots  and  real  estate 
in  the  village  of  Hyde  Park,  for  the  first  ten  installments  upon 
a  special  assessment  to  lay  cast-iron  water  supply  pipes  in  said 
village. 
The  county  court  refused  judgment  on  the  ground  that  the 
ordinance  under  which  the  assessment  was  made,  was  void. 


Mr.  Consider  H.  Willett,  for  the  appellants. 
Mr.  J.  W.  Watjghop,  for  the  appellees. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Express  authority  is  given  in  the  constitution  to  the  General 
Assembly  to  invest  the  corporate  authorities  of  cities,  towns 
and  villages  with  power  to  make  local  improvements  by  special 
assessments,  or  by  special  taxation  of  contiguous  property,  or 
otherwise. 

A  general  law  has  been  enacted  conferring  the  powers  indi- 
cated upon  the  corporate  authorities  of  cities,  towns  and  vil- 
lages, to  be  exercised  as  shall,  by  ordinance,  be  prescribed. 
Among  other  provisions,  it  is  declared,  in  a  general  law  on 
this  subject,  "the  expenses  of  locating,  erecting  and  construct- 
ing reservoirs  and  hydrants  for  the  purpose  of  fire  protection, 
and  the  expense  of  constructing  and  laying  water  main  pipes, 
or  such  part  thereof  as  may  be  just  and  lawful,  may  be  assessed 
and  collected  from  the  property  and  real  estate  specially  bene- 
fited thereby,  if  any,  in  such  manner  as  may  be  provided  for 
the  making  of  special  assessments  for  other  public  improve- 
ments in  such  cities,  towns  and  villages."  R.  S.  1874,  p.  251, 
sec.  5. 

An  ordinance  of  the  village  of  Hyde  Park  provides  for  lay- 
ing cast-iron  water  supply  pipes  in  many  of  the  streets  of  the 
village,  with  intersections  and  "  special  connections,"  and  for 
hydrants,  constituting  one  general  system  of  water  works  for 
the  use  of  the  inhabitants  of  the  village,  and  providing  that 
the  costs  and  expenses  of  such  improvement  shall  be  defrayed 
wholly  by  a  special  assessment  to  be  made  in  accordance  with 
sections  18  to  51,  inclusive,  in  article  9  of  the  act  of  the  Gen- 
eral Assembly  in  relation  to  the  incorporation  of  cities  and 
villages.  It  wha't  particular  this  ordinance  is  defective,  or  in 
what  manner  it  contravenes  any  constitutional  provision,  we 
are  unable  to  comprehend.  It  was  adopted  in  pursuance  of  a 
general  law  enacted  under  powers  granted  to  the  General 
Assembly  in  the  constitution. 

One  point  made  is,  it  contains  no  provision  that  any  part  of 
the  expenses  of  the  improvement  is  to  be  charged  to  the  vil- 
lage, but  that  omission  does  not  invalidate  the  ordinance. 
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»It  is  apprehended  that,  under  both  the  constitution  and  the 
general  law,  local  improvements  may  be  made  wholly  or  in 
part  by  special  assessments,  as  the  corporate  authorities  of  the 
municipality  may,  by  ordinance,  prescribe.  Whether  it  would 
have  been  lawful,  under  the  constitution  of  1S48,  to  make 
local  improvements  wholly  by  special  assessments,  is  a  ques- 
tion we  need  not  now  discuss,  and  hence  the  authorities  cited 
on  this  branch  of  the  case  are  not  in  point. 

The  objection  the  ordinance  does  not  direct  how  the  pipe 
shall  be  laid,  "  whether  on  top  of  the  earth,  or  under,  nor  how 
deep,"  is  simply  hypercritical,  and  needs  no  consideration. 

It  is  contended  the  ordinance  is  invalid,  under  the  decision 
in  Weclcler  v.  The  City  of  Chicago,  61  111.  142,  for  the  reason 
it  contemplates  the  construction  of  a  number  of  local  improve- 
ments, extending  over  the  whole  village,  which  can  not  be 
grouped  together;  but  this  is  a  misapprehension  of  the  nature 
and  character  of  the  work  projected.  Laying  of  water  main 
pipes  in  a  city  or  village  must,  of  necessity,  to  be  of  any  prac- 
tical utility,  be  one  connected  system.  Nothing  to  the  con- 
trary appears  on  the  face  of  the  ordinance,  and  when  objection 
was  taken,  proof  was  offered  that  it  was  in  fact  but  one  im- 
provement, but  it  was  rejected. 

This  case  is  readily  distinguishable  from  WecJtler  v.  The 
City  of  Chicago,  supra.  There,  the  improvements  embraced 
in  the  ordinance  were  entirely  distinct,  and  had  no  necessary 
connection  with  each  other.  But  here,  the  water  mains  are  all 
connected,  so  that  the  water  wanted  for  domestic  and  other 
purposes  may  make  the  circuit  of  the  entire  system,  and  were 
it  otherwise,  it  would  be  valueless.  It  would  be  the  veriest 
folly  to  undertake  to  construct  a  system  of  water  works  under 
separate  ordinances  for  every  street  and  cross  street  upon  which 
the  mains  are  to  be  laid.  The  law  has  required  no  such  use- 
less thing,  nor  can  any  decision  of  this  court  be  found  to  war- 
rant such  an  indirect  mode  of  making  a  local  improvement, 
notwithstanding  it  may  extend  over  more  than  one  street. 

The  owners  of  lands  against  which  judgments  were  sought 
for  the  several  installments  of  special  assessments,  were  present 
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in  the  court  below,  resisting  any  judgment  that  might  affect 
them  or  their  property,  and,  upon  the  analogies  of  the  law,  it 
would  seem  they  can  not  be  permitted  to  contest  the  validity 
of  the  notice  of  the  application.  The  court  had  jurisdiction 
of  the  subject  matter,  and  the  owners  having  submitted  to 
that  jurisdiction  by  contesting  upon  the  merits  of  their  de- 
fense, what  possible  difference  could  it  make  whether  the 
notice  of  the  application  was  regular  or  irregular,  or  whether 
there  had  been  no  notice  at  all.  No  right  would  be  secured 
that  was  not  availed  of  by  them.  As  to  any  question  of  costs 
in  the  proceeding,  that  could  be  contested,  whether  the  notice 
was  regular  or  not. 

But  conceding  the  law  is  otherwise,  that  which  is  said  to 
render  the  notice  invalid  is  the  fact  it  is  a  separate  notice  and 
application  by  the  county  collector,  separate  and  distinct  from 
his  application  for  judgment  for  State  and  county  taxes,  and 
hence  contravenes  the  provisions  of  the  general  Revenue  Law. 
It  may  be  it  would  be  better,  and  no  doubt  less  expensive,  that 
applications  for  judgments  against  delinquent  lands  for  special 
assessments  and  State  and  county  taxes,  should  be  by  one  no- 
tice, but  we  do  not  understand  any  provision  of  law  has  made 
it  imperative.  Authority  is  conferred  upon  the  county  collec- 
tor to  apply  for  judgment  against  delinquent  lands  for  special 
assessments,  in  like  manner  as  for  State  and  county  taxes,  but 
whether  it  shall  be  embraced  in  the  notice  for  judgment  for 
general  taxes,  the  statute  is  silent,  and  it  must  be  left  to  the 
discretion  of  the  officer  acting. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Timothy  M.  Bradley,  for  use,  etc. 

v. 

John  Paeks  et  al. 

1.  Instruction — must  be  based  on  evidence.  An  instruction  on  a  state  of 
facts  of  which  there  is  no  evidence  tending  to  prove,  is  erroneous  and  calcu- 
lated to  mislead. 

2.  Pledge — where  title  passes  by  sale  by  the  pledgee.  A  pledgee  of  a 
chattel  may  sell  his  interest  in  the  same,  and  the  owner  can  not  recover  the 
same  of  the  purchaser  without  tendering  him  the  sum  due  thereon,  and  if 
the  pledgee  is  suffered  to  retain  possession  after  tender  of  the  sum  due,  and 
a  sale  is  made  to  an  innocent  purchaser,  who  has  no  notice  of  the  fact  of 
its  being  only  a  pledge,  the  latter  will  acquire  the  title,  even  as  against  the 
real  owner. 

3.  Same — tender  and  its  abandonment.  Where  the  pledgor  of  a  chattel, 
after  tendering  the  sum  due  the  pledgee,  takes  no  steps  to  recover  posses- 
sion, he  will  authorize  others  to  regard  the  pledge  as  still  subsisting,  and 
if  purchased  by  another  he  can  not  recover  the  same  in  replevin,  without 
tendering  the  sum  due,  to  such  purchaser. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

"  Messrs.  Shorey  &  Shaffner,  for  the  appellant. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  questions  presented  by  this  record  are  precisely  the 
same  as  if  they  had  arisen  on  the  trial  in  the  action  of  replevin 
instituted  by  Parks  against  Andrews  &  Kuhn,  since  the  pleas 
set  up  that  the  replevin  suit  was  not  tried  on  its  merits,  and 
claim  title  and  the  right  to  the  possession  of  the  property  in 
Parks. 

The  facts,  in  brief,  are:  In  March,  1872,  Parks  pledged  the 
property  in  controversy  (a  diamond  pin)  to  one  Lipman,  to 
secure  the  payment  of  $100  and  interest  to  accrue  thereon. 
Afterwards  Parks  called  on  Lipman  to  redeem  the  pin.  Lip- 
man  demanded  $115,  and  Parks  tendered  him  $110.  Parks 
thereupon  departed,  leaving  Lipman  in  possession  of  the  pin. 
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In  June,  1873,  a  Captain  Blake  pledged  the  same  pin  to  An- 
drews &  Kuhn,  to  secure  the  payment  of  $165,  and  some  three 
months  afterwards  he  sold  them  the  pin  for  this  sum  and  $10 
in  addition.  There  is  no  evidence,  that  we  have  been  able  to 
discover,  even  tending  to  show  that  Andrews  &  Kuhn  had 
reason  to  suppose  the  pin  did  not  belong  to  Captain  Blake,  or 
that  they  acted  in  bad  faith  in  receiving  it  and  advancing 
money  upon  it.  On  the  7th  of  January,  1874,  Parks,  without 
having  made  any  previous  demand  for  the  pin,  replevied  it. 

The  court,  at  the  request  of  appellees,  gave  this  instruction 
to  the  jury: 

"  The  court  instructs  the  jury,  that  if  they  shall  believe, 
from  all  the  evidence  before  them,  in  this  case,  that  the  sale 
of  said  pin,  by  Lipman  to  Blake,  was  a  sham  and  a  fraud,  and 
if  they  shall  also  believe,  from  all  the  facts  proven  in  this  case, 
that  Kuhn,  one  of  the  parties  for  whose  use  the  suit  is  brought, 
knew  or  had  good  reason  to  believe  that  Blake  came  by  the 
pin  in  violation  of  the  rights  of  the  defendant  Parks,  through 
a  fraudulent  purchase  thereof,  and  with  such  guilty  knowledge 
purchased  the  pin  from  Blake,  then  they  should  find  for  the 
defendants." 

This  instruction  was  erroneous  and  calculated  to  mislead  the 
jury,  because  there  is  no  basis  in  the  evidence  preserved  in 
the  record  on  which  to  predicate  it.  It  does  not  appear  how 
Blake  obtained  the  pin  from  Lipman ;  and  there  is  no  evidence 
of  any  circumstance  from  which  Kuhn  or  any  one  else  should 
have  inferred  that  Blake  obtained  the  pin  in  violation  of  the 
rights  of  Parks.  It  is  simply  proved  that  Blake  was  in  the 
habit  of  pawning  articles,  as  his  necessities  or  caprices  seemed 
to  dictate;  that  he  pawned  this  pin  for  $165,  and  subsequently 
sold  it  for  $175,  and  that  Andrews  &  Kuhn  knew  nothing  of 
Parks'  claim  to  it.  If  any  circumstance  was  proved  tending 
to  bring  notice  to  Kuhn  of  Parks'  claim  to  the  pin,  or  that 
Blake's  possession  was  obtained  in  bad  faith,  it  is  unfortunate 
for  appellees  that  it  is  entirely  omitted  from  the  bill  of  excep- 
tions. 
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Lipman  could,  unquestionably,  have  sold  his  interest  in  the 
pin,  and  the  vendee  could  have  held  the  pin,  as  against  Parks, 
until  the  amount  he  pledged  it  to  secure  was  paid.  Belden 
v.  Perkins,  78  111.  449.  In  the  absence  of  evidence  showing 
how  Blake  obtained  the  pin  from  Lipman,  the  reasonable  pre- 
sumption is,  that  he  obtained  it  as  a  purchaser  of  Lipman's 
interest  only,  and  so  held  it  as  a  pledgee  in  the  place  of  Lip- 
man ;  and  this  interest,  at  all  events,  he  transferred  to  Andrews 
&  Kuhn  by  his  sale  to  them. 

Parks,  by  leaving  the  pledge  in  Lipman's  possession,  after 
his  tender,  and  taking  no  immediate  steps  to  recover  the  posses- 
sion of  the  pin,  virtually  abandoned  any  rights  he  might  have 
had  by  reason  of  the  tender,  and  authorized  others  to  regard 
the  pledge  as  still  subsisting;  and  it  was,  therefore,  incumbent 
on  him  to  have  tendered  Andrews  &  Kuhn  the  amount  for 
which  the  pledge  was  given,  and  demanded  the  retui*n  of  the 
pin,  before  the  commencement  of  the  replevin  suit. 

The  tender,  on  the  trial,  was  too  late. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

1.  Laches — as  a  defense  in  equity.  Where  a  party,  with  full  knowledge 
of  all  the  facts,  sleeps  upon  his  rights  for  nineteen  years  without  asserting 
his  equities,  and  no  sufficient  excuse  is  shown  for  the  delay,  his  laches  will 
be  such  as  to  present  a  bar  to  relief  in  a  court  of  equity.  A  court  of  equity 
will  not  enforce  a  stale  demand. 

2.  Limitation — in  equity.  In  the  absence  of  a  statute  of  limitations,  the 
time  in  which  a  party  will  be  barred  from  relief  in  a  court  of  equity  de- 
pends, to  a  certain  extent,  upon  the  facts  of  the  particular  case;  but  when 
the  statute  has  fixed  the  period  of  limitation  barring  the  claim  at  law,  courts 
of  equity,  by  analogy,  will  follow  the  limitation  provided  by  law.  A  court 
of  equity  will  often  treat  a  less  period  of  time  as  a  presumptive  bar  to  a  re- 
covery. 


Amos  Castner  et  al. 


James  Walrod. 
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3.  Where  a  party  procured  a  bond  for  a  deed,  and  assigned  the  same 
through  his  son  for  money  with  which  to  make  a  payment,  and  died,  and 
the  assignee  completed  the  payments,  taking  a  conveyance  to  himself,  and 
went  into  possession  of  the  land,  and  made  valuable  improvements  thereon, 
and  paid  all  taxes  for  a  period  of  nineteen  years,  residing  upon  the  premises, 
it  was  held,  that  the  heirs  of  the  original  purchaser,  having  knowledge  of 
the  facts,  were  not  entitled  to  relief  in  equity  as  against  such  grantee,  on 
account  of  their  long  acquiescence  and  delay. 

4.  Same — as  against  married  woman.  Since  the  passage  of  the  Married 
Woman's  Act  of  1861,  the  Statute  of  Limitations  runs  against  a  married 
woman  the  same  as  against  a  feme  sole. 

5.  Former  decision.  The  expression  in  Morrison  v.  Norman,  47  111. 
477,  and  Noble  v.  McFarland,  51  ib.  226,  to  the  effect  that  the  Married 
Woman's  Act  of  1861  has  no  effect  upon  the  saving  clause  in  the  limitation 
laws,  is  overruled. 

6.  Statute — construction.  Courts  are  not  confined  to  the  literal  mean- 
ing of  words  in  a  statute,  in  its  construction,  but  the  intention  may  be  col- 
lected from  the  necessity  or  cause  of  the  act,  and  its  words  may  be  enlarged 
or  restricted  according  to  its  true  intent. 

"Writ  of  Error  to  the  Circuit  Court  of  Kane  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Messrs.  Wheaton,  Smith  &  McDole,  for  the  plaintiffs  in 
error. 

Mr.  J.  H.  Mayborne,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  plaintiffs  in  error  in 
the  circuit  court  of  Kane  county,  against  James  Walrod,  to 
enforce  the  conveyance  of  a  certain  tract  of  land,  the  equitable 
title  of  which,  it  is  claimed,  belongs  to  them. 

The  defendant,  James  Walrod,  put  in  an  answer  to  the  bill, 
and,  replication  having  been  filed,  a  hearing  was  had  upon  the 
pleadings  and  proofs,  and  the  court  entered  a  decree  dismiss- 
ing the  bill.  The  complainants  bring  the  record  here,  and 
urge  as  a  ground  of  reversal  that  the  court  erred  in  dismissing 
the  bill  upon  the  evidence  contained  in  the  record. 

It  appears,  from  the  evidence  preserved  in  the  record,  that 
on  the  27th  day  of  October,  1849,  Amos  Haskins,  the  father 
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of  the  complainants,  purchased  the  land  in  controversy  of  one 
Owen  Hall,  for  the  sum  of  $140,  payable,  $50  on  the  1st  day 
of  October,  1850,  $50  in  two  and  $40  in  three  years  from  the 
date  of  purchase,  with  six  per  cent  interest  thereon.  Haskins 
gave  his  promissory  notes  for  the  purchase  money,  and  received 
of  Hall  a  bond,  providing  for  a  conveyance  of  the  land  upon 
the  payment  of  the  notes.  Haskins  went  into  possession  of 
the  land  under  his  purchase,  and  made  slight  improvements 
thereon.  In  the  summer  of  1850,  he  lost  the  bond  for  a  deed, 
which  was  subsequently  found  by  his  son,  Asa  Haskins,  wrho 
is  one  of  the  complainants  in  the  bill.  On  the  16th  day  of 
October,  1850,  Asa  Haskins  obtained  of  the  defendant  $35  or 
$40  for  one  month,  and  assigned  the  bond,  in  the  name  of  his 
father,  as  security  for  the  money.  Asa  Haskins  testified  that 
the  money  thus  obtained  of  the  defendant  was  used,  in  con- 
nection with  other  money  which  he  had,  to  pay  the  first  fifty 
dollar  note,  and  the  interest  on  the  other  notes  given  for  the 
land. 

On  the  4th  day  of  November,  1850,  Amos  Haskins  died. 
The  money  which  had  been  loaned  of  defendant  not  having 
been  paid,  on  the  19th  day  of  November,  1850,  the  defendant 
presented  the  bond  to  Hall,  and  called  for  a  deed  as  assignee 
of  Amos  Haskins,  and  upon  the  payment  of  the  deferred  pay- 
ments, one  of  $50  and  the  other  of  $40,  Hall,  on  that  date, 
executed  and  delivered  to  the  defendant'  a  deed  for  the  prem- 
ises, which  was,  on  the  day  it  was  executed,  placed  upon  record. 
Immediately  after  receiving  the  deed,.  James  "Walrod  took 
possession  of  the  premises  thereunder,  and  has  remained 
in  possession  ever  since,  made  valuable  improvements,  and 
paid  all  taxes  assessed  thereon.  After  Walrod  had  obtained 
the  deed  of  Hall,  he  made  an  effort  to  settle  with  the  widow 
and  heirs,  and  obtain  a  conveyance  from  them.  In  this,  how- 
ever, he  failed,  except  as  to  the  widow  and  Asa,  who,  upon  a 
certain  consideration  paid  them,  executed  an  instrument,  in 
writing,  on  the  20th  day  of  December,  1850,  conveying  their 
iriterest  in  the  premises  to  him. 

No  legal  proceedings  of  any  character  were  instituted  by 
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the  complainants  to  obtain  their  rights  in  the  premises,  al- 
though they  were  fully  informed  of  the  manner  in  which  the 
defendant '  acquired  the  title,  until  the  filing  of  this  bill,  on 
the  20th  day  of  January,  1869. 

While  the  facts  disclosed  bv  the  record  mio4it  have  war- 
ranted  a  court  of  equity,  had  the  complainants  invoked  the 
aid  of  the  court  in  apt  time,  in  decreeing  the  relief  prayed  for 
in  the  bill,  yet  where  the  complainants,  with  a  full  knowledge 
of  all  the  facts  in  their  possession,  have  slept  upon  their  rights 
for  a  period  of  nineteen  years,  and  have  failed  to  give  any  sat- 
isfactory reason  for  the  delay,  and  have  permitted  the  defend- 
ant to  improve  and  develop  the  property  until  it  has  become 
valuable,  the  case  is  presented  in  entirely  a  different  aspect. 

The  principle  that  must  control  a  case  of  this  character  has 
been  clearly  stated  by  Lord  Camden,  in  Smith  v.  Clay,  3 
Brown's  Chancery  Reports,  in  these  words:  "  That  a  court  of 
equity,  which  is  never  active  in  relief  against  conscience  or 
public  convenience,  has  always  refused  its  aid  to  stale  demands 
where  the  party  has  slept  upon  his  rights  for  a  great  length  of 
time.  Nothing  can  call  this  court  into  activity  but  conscience, 
good  faith  and  reasonable  diligence.  Where  these  are  wanting, 
the  court  is  passive  and  does  nothing.  Laches  and  neglect  are 
always  discountenanced,  and  therefore,  from  the  beginning  of 
this  jurisdiction,  there  was  always  a  limitation  of  suit  in  this 
court." 

The  principle  announced  in  the  case  cited  has  been  so  long 
sanctioned  and  upheld  both  in  the  courts  of  England  and  this 
country,  and  the  doctrine  that  courts  of  equity  will  not  lend 
their  aid  to  enforce  stale  demands  so  well  understood  and  so 
well  established,  that  the  citation  of  authorities  to  sustain  the 
question  would  seem  to  be  unnecessary.  The  question  has, 
however,  frequently  arisen  in  this  court,  and  the  decisions  are 
uniform.  Beach  v.  /Shaw,  57  111.  25 ;  Rogers  v.  Simons,  55 
111.  76 ;  Winchell  v.  Edwards,  57  111.  45 ;  Carpenter  v.  Car- 
penter, 70  111,  457. 

In  the  absence  of  the  existence  of  a  statute  of  limitations', 
the  time  in  which  a  party  will  be  barred  from  relief  in  a  court 
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of  equity  must  necessarily  depend,  to  a  certain  extent,  upon 
the  facts  of  each  case,  as  it  may  arise;  but  when  the  statute 
has  fixed  the  period  of  limitation  under  which  the  claim,  if 
interposed  in  a  court  of  law,  would  be  barred,  courts  of  equity, 
by  analogy,  follow  the  limitation  provided  by  law.  This  is 
fully  established  in  Kane  County  v.  Herrington,  50  111.  239, 
where  it  is  said:  "  Where  the  Statute  of  Limitations  would 
bar  an  action  at  law,  and  the  matter  is  litigated  in  chancery, 
the  latter  tribunal,  following  the  analogies  of  the  law  in  such 
cases,  would  hold  the  claim  to  be  stale,  and  refuse  the  relief 
sought."  To  the  same  effect  are  Angell  on  Limitations,  sec. 
467,  and  Chalmondeley  v.  Clinton,  2  Jac.  &  Wal.  141. 

A  court  of  equity  will,  however,  often  treat  a  lapse  of  a  less 
period  than  that  provided  in  actions  at  law  as  a  presumptive 
bar,  on  the  ground  of  discouraging  stale  claims,  or  gross  laches 
or  unexplained  acquiescence  in  the  assertion  of  an  adverse  right. 
2  Story  Eq.  Jur.  sec.  1520. 

An  application  of  these  principles  to  the  facts  disclosed  by 
the  record,  would  seem  to  leave  no  room  to  doubt  the  correct- 
ness of  the  decree  rendered  by  the  circuit  court. 

The  record  discloses  that  the  defendant,  on  the  19th  day  of 
November,  1850,  obtained  a  deed  of  the  land  in  controversy 
of  Owen  Hall,  who,  it  is  conceded,  held  the  legal  title,  dedu- 
cible  of  record  from  the  State  or  the  United  States.  The  deed 
was  placed  upon  record,  the  defendant  moved  upon  the  land, 
and  from  that  time  to  the  filing  of  the  bill  he  resided  upon  and 
held  the  actual  possession  of  the  entire  tract  as  a  residence. 
Under  the  limitation  laws  of  the  State,  known  as  the  act  of 
1835,  possession  by  actual  residence  under  a  connected  title, 
in  law  or  equity,  deducible  of  record  from  this  State  or  the 
United  States,  for  a  period  of  seven  years,  is  a  bar  to  a  recov- 
ery at  law.  The  bill  was  not  filed  until  the  20th  day  of  Jan- 
uary, 1869.  The  bar  to  a  recovery  of  the  possession  of  the 
land  in  an  action  at  law  was  complete  twelve  years  before  the 
filing  of  the  bill. 

But  it  is  urged  by  complainants,  that  they  are  not  barred 
by  the  lapse  of  time,  because  the  defendant  acquired  the  title 
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by  fraud.  If  fraud  had  been  established,  that  can  not  be  held 
a  sufficient  excuse  for  the  delay  and  laches  of  the  complainants. 
As  early  as  1850  the  complainants  were  fully  cognizant  of  all 
the  facts  under  which  the  defendant  procured  the  title  to  the 
premises,  and  the  delay  of  nineteen  years  before  proceeding 
to  assert  their  rights  in  a  court  of  equity  is  utterly  unaccounted 
for. 

The  case  of  Cox  v.  Montgomery,  36  111.  396,  was  a  bill  in 
equity  to  avoid  a  contract  for  the  exchange  of  lands,  on  the 
ground  of  fraud.  The  proof  established  the  existence  of  fraud, 
but  in  deciding  the  question  in  regard  to  the  time  in  which  a 
bill  should  be  filed,  it  was  said:  "This  species  of  remedy  must 
be  invoked  with  reasonable  diligence.  In  a  country  where  the 
value  of  real  estate  changed  as  rapidly  as  in  Illinois,  it  would 
be  clearly  unwise  to  permit  a  purchaser  of  land  to  retain  it 
for  nearly  eighteen  months  after  the  discovery  of  the  fraud, 
before  filing  his  bill  to  rescind.  This  is  an  unreasonable  delay, 
which  a  court  of  chancery  can  not  tolerate." 

The  complainants  have  cited  some  decisions  of  other  courts 
upon  the  question,  but  a  reference  to  them  is  not  deemed  ne- 
cessary, as  the  case  cited  is  conclusive  upon  the  point  raised. 
It  is,  however,  urged  by  the  complainants,  that,  at  the  time 
the  defendant  acquired  the  title  to  the  land,  three  of  complain- 
ants then  were  and  still  are  under  the  disability  of  coverture, 
and  as  to  them  the  Statute  of  Limitations  did  not  run,  nor  are 
they  concluded  by  laches  or  acquiescence. 

The  position  taken  might  be  regarded  more  plausible  were 
it  not  for  an  act  of  the  legislature,  adopted  April  24th,  1861, 
known  as  "  An  act  to  protect  married  women  in  their  separate 
property."  Prior  to  this  act,  the  possession  of  lands  by  actual 
residence,  under  a  connected  title  deducible  of  record,  would 
not  constitute  a  bar  to  a  recovery  as  against  a  feme  covert. 
The  saving  clause  in  the  act  provided,  in  all  the  foregoing 
cases  in  which  the  person  or  persons  who  shall  have  a  right  of 
entry,  title  or  cause  of  action,  is  or  shall'  be,  at  the  time  of 
such  right  of  entry,  title  or  cause  of  action,  under  the  age  of 
twenty-one  years,  insane  or  feme  covert,  such  person  or  per- 
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sons  may  make  such  entry  or  institute  such  action,  so  that  the 
same  be  done  within  such  time  as  is  within  the  different  sec- 
tions of  this  chapter  limited,  after  his  or  her  becoming  of  full 
age,  sane  or  feme  sole. 

When  this  saving  clause  was  enacted  for  the  protection  of 
married  women,  a  feme  covert  could  not  own  personal  prop- 
erty. After  marriage,  the  personal  estate  of  the  wife  became 
that  of  the  husband.  If  she  possessed  lands,  the  husband 
acquired  an  estate,  during  her  life,  therein.  If  a  child  of  the 
marriage  should  be  born  alive,  the  husband  would  then  take 
an  estate  for  life  as  tenant  by  the  curtesy.  He  had  the  sole 
right  to  the  possession  of  the  wife's  lands,  and  the  rents,  issues 
and  profits  thereof.  In  addition  to  this,  the  wife  had  no  power 
to  contact  in  regard  to  her  property.  Under  the  rigor  of  the 
law,  in  effect,  a  feme  covert  was  divested  of  her  lands  and  all 
control  over  them,  and  her  personal  property  was  transferred 
to  the  husband.  If  her  lands  should  become  occupied  ad- 
versely, she  was  powerless  to  prevent  the  running  of  the  Stat- 
ute of  Limitations  by  the  payment  of  taxes  herself,  for  the 
reason  the  law  had  stripped  her  of  personal  property  and 
money.  She  could  not  sue  the  occupant  and  recover  posses- 
sion, because  the  law  had  given  the  right  of  possession  to  the 
husband. 

The  powerless  condition  of  a  feme  covert  over  her  lands,  no 
doubt,  induced  the  enactment  of  the  saving  clause  in  favor  of 
married  women.  The  act  of  1861,  however,  created  a  radical 
change  of  the  common  law  in  regard  to  the  rights  of  married 
women  over  their  own  property.  It  provides  "  that  all  prop- 
erty, both  real  and  personal,  belonging  to  any  married  woman 
as  her  sole  and  separate  property,  or  which  any  woman  here- 
after married  owns  at  the  time  of  her  marriage,  or  which  any 
married  woman,  during  coverture,  acquires  in  good  faith  from 
any  person  other  than  her  husband,  by  descent,  devise  or  other- 
wise, together  with  all  the  rents,  issues,  increase  and  profits 
thereof,  shall,  notwithstanding  her  marriage,  be  and  remain, 
during  coverture,  her  sole  and  separate  property,  under  her 
sole  control,  and  be  held  and  possessed  and  enjoyed  by  her  the 
12— 83d  III. 
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same  as  though  she  was  sole  and  unmarried,  and  shall  not  be 
subject  to  the  disposal,  control,  or  interference  of  her  husband, 
and  shall  be  exempt  from  execution  or  attachment  for  the 
debts  of  her  husband." 

Under  this  statute,  the  wife  was  given  the  entire  and  sole 
control  of  her  personal  and  real  property.  Should  her  lands 
be  occupied  adversely,  she  could  bring  ejectment.  She  could 
use  her  own  money  to  pay  taxes,  and  thus  prevent  an  occupant 
from  holding  possession  and  paying  taxes  until  possession  and 
payment  would  ripen  into  a  bar  to  a  recovery.  The  reason, 
therefore,  for  the  enactment  of  the  saving  clause  for  the  pro- 
tection of  a  feme  covert,  would  seem  to  have  been  entirely 
removed  by  the  adoption  of  the  act  of  1861. 

The  scope  of  this  act,  and  its  effect,  were  fully  comprehended 
by  this  court  as  early  as  1863,  when,  for  the  first  time,  it  came 
before  the  court  for  construction,  in  Emerson  v.  Clayton*  32 
111.  493,  where  it  was  said:  "  By  this  statute,  a  married  woman 
must,  since  its  enactment,  be  considered  &feme  sole  in  regard 
to  her  estate  of  every  sort  owned  by  her  before  marriage,  or 
which  she  may  acquire  during  coverture,  in  good  faith,  from 
any  person  not  her  husband,  by  descent,  devise  or  otherwise, 
together  with  all  the  rents,  issues,  increases  and  profits  thereof. 
*  *  *  *  They  designed  to  make,  and  did  make,  a  radical 
and  thorough  change  in  the  condition  of  a  feme  covert.  She 
is  unmarried,  so  far  as  her  property  is  concerned,  and  can  deal 
with  it  as  she  pleases." 

If,  then,  under  the  act  of  1861,  a  feme  covert  became  un- 
married, so  far  as  her  property  was  concerned,  the  conclusion 
is  irresistible  that  the  saving  clause  in  favor  of  married  women, 
in  the  Limitation  Law,  was  abrogated,  as  the  two  acts  are  so 
utterly  inconsistent  that  they  can  not  stand  together. 

It  is  true,  the  act  of  1861  does  not  purport  to  repeal  the 
saving  clause  in  the  Limitation  act,  but  it  is  manifest  a  reason- 
able construction  of  the  language  used,  in  connection  with  the 
scope,  purpose  and  object  of  the  statute,  produces  that  result. 

Courts  are  not  confined  to  the  literal  meaning  of  the  words 
employed  in  the  construction  of  statutes,  but,  as  was  said 
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in  Burgett  v.  Burgett,  1  O.  Eep.  221,  "The  intention  of  the 
law-makers  may  be  collected  from  the  cause  or  necessity 
of  the  act;  and  statutes  are  sometimes  construed  contrary  to 
the  literal  meaning  of  the  words. 

"  It  has  been  decided  that  a  thing  within  the  letter  was  not 
within  the  statute,  unless  within  its  intention.  The  letter  is 
sometimes  restrained,  sometimes  enlarged,  and  sometimes  the 
construction  is  contrary  to  the  letter.  (4  Bac.  title  Statute,  1, 
sees.  38,  45,  50.)  Every  statute  should  be  construed  with  ref- 
erence to  its  object,  and  the  will  of  the  law-makers  is  best  pro- 
moted by  such  a  construction  as  secures  that  object,  and  excludes 
every  other." 

Slater  v.  Cove,  3  Ohio  St.  80,  may  be  regarded  an  author- 
ity in  point  upon  the  question.  There,  two  acts  passed  by  the 
legislature  of  Ohio  were  before  the  court  for  construction. 
One,  a  limitation  act,  was  passed  in  1831,  the  first  section  of 
which  fixed  the  limitation  upon  actions  of  trespass  upon  real 
property,  at  four  years.  The  second  section  contained  the 
provision  that,  if  any  person  entitled  to  any  other  action  lim- 
ited by  this  act  shall,  at  the  time  such  cause  of  action  accrued, 
be  within  the  age  of  twenty-one  years,  feme  covert,  insane  or 
imprisoned,  every  such  person  shall  be  at  liberty  to  bring  such 
action  within  the  respective  times  limited  by  this  act,  after 
such  disability  shall  be  removed. 

When  this  act  was  passed,  the  age  of  majority  for  females 
was  twenty-one  years.  In  February,  1834,  a  law  was  passed 
providing  that  females  were  of  age  at  the  age  of  eighteen. 
The  act  of  1834  did  not  profess  to  amend  or  repeal  the  act  of 
1831,  nor  did  its  provisions  in  any  manner  allude  to  the  act 
of  1831,  and  yet  it  was  held  that  the  disability  of  females  was 
removed  when  they  arrived  at  the  age  of  eighteen  years.  In 
the  discussion  of  the  question,  the  court  said:  "When  the 
act  of  the  17th  of  February,  1834,  was  passed,  fixing  the  age 
of  eighteen  years  as  the  period  for  the  removal  of  the  disabil- 
ity of  infancy  as  to  females,  although  it  in  nowise  repealed  or 
amended  the  Statute  of  Limitations,  yet,  as  to  females,  it  pro- 
duced a  change  in  the  circumstances  and  relations  of  the  sub- 
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ject  matter  of  this  particular  provision  of  the  law,  which 
altered  not  the  law,  but  its  application.  "When  the  age  of 
twenty-one  years  ceased  to  be  the  period  for  the  removal  of 
the  disability  as  to  females,  a  change  was  produced  in  the  sub- 
ject of  this  provision  in  the  Statute  of  Limitations,  so  that 
the  object  of  the  law,  its  reason  and  intention  being  manifestly 
to  provide  for  the  commencement  of  the  running  of  the  Stat- 
ute of  Limitations  at  the  time  when  the  disability  of  infancy 
ceased,  it  became  applicable  to  females  at  the  age  of  eighteen 
years  instead  of  the  age  of  twenty-one." 

The  same  reasoning  applies  with  peculiar  force  to  the  ques- 
tion under  consideration.  While  the  saving  clause  in  the 
Statute  of  Limitations  is  not  mentioned  in  the  act  of  1861,  yet 
the  powers  conferred  by  the  act  so  completely  annihilated  the 
existence  of  every  reason  which  led  to  the  passage  of  the 
former  act  protecting  married  women  from  the  running  of  the 
Statute  of  Limitations,  that  it  would  be  absurd  to  hold  that 
the  two  acts  could  stand  together. 

Again,  if  a  feme  covert  is  unmarried,  so  far  as  her  property 
is  concerned,  and  she  can  deal  with  it  as  she  pleases,  as  was 
held  in  Emerson  v.  Clayton,  supra,  no  reason  is  perceived 
why  she  should  receive  the  protection  of  a  saving  provision  of 
a  statute  of  limitation.  When  she  was  given  the  manage- 
ment and  sole  control  of  her  property,  she  ought  at  least  to 
assume  the  responsibilities  that  are  cast  upon  those  of  her  sex 
who  possess  property,  and  are  sole  and  unmarried. 

It  may,  however,  be  said  that  the  views  here  expressed  are 
in  conflict  with  what  was  said  in  Morrison  v.  Norman,  47  111. 
477,  and  Nolle  v.  McFarland,  51  111.  226.  In  so  far  as  ex- 
pressions may  be  found  in  these  and  other  like  cases  to  the 
effect  that  the  saving  clause  in  the  Statute  of  Limitations  in 
relation  to  femes  covert  was  unaffected  by  the  act  of  1861, 
they  are  modified  by  the  construction  here  given  the  statute. 

If,  then,  the  disability  of  coverture  was  removed  by  the  act 
of  1861,  it  necessarily  follows  that  the  residence  of  the  defend- 
ant upon  the  premises  under  title  deducible  of  record,  forms  a 
complete  bar  to  a  recovery.     The  possession  of  the  defendant 
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commenced  as  early  as  1850,  and  the  Statute  of  Limitations 
then  began  to  run  as  against  the  life  estate  in  the  husbands  of 
the  complainants.  This  life  estate  was,  therefore,  barred  prior 
to  the  passage  of  the  act  of  1861,  and  when  barred,  it  was,  for 
all  practical  purposes,  gone,  and  the  husbands,  in  effect,  no 
longer  had  any  interest  in  the  premises. 

As  was  said  in  Hinchman  v.  Whetstone,  23  111.  185,  when 
the  right  of  entry  and  right  of  action  are  both  lost,  it  is  diffi- 
cult to  perceive  what  practically  remains  to  the  former  owner. 
"When,  therefore,  the  life  estate  which  the  husbands  had 
acquired  by  virtue  of  the  marriage,  was  terminated  by  opera- 
tion of  the  Statute  of  Limitations,  and  the  act  of  1861  removed 
the  disability  of  coverture  of  the  complainants,  they  were  then 
bound  to  bring  their  action  within  seven  years,  or  their  right 
or  title  would  be  barred.  This,  complainants  failed  to  do,  but 
permitted  the  defendant  to  remain  upon  the  land,  undisturbed, 
for  more  than  seven  years  after  the  passage  of  the  act  of  1861. 
By  non-action  on  their  part,  they  have  lost  their  rights;  they 
are  not  protected  by  the  saving  clause  of  the  statute.  Their 
laches  is  inexcusable,  and  we  perceive  no  ground  upon  which 
they  can  recover. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed, 

Mr.  Chief  Justice  Sheldon,  dissenting: 

As  respects  the  bearing  of  the  act  of  1861,  known  as  the 
Married  Woman's  Act,  upon  the  saving  clause  of  the  limita- 
tion laws,  I  am  disposed  to  adhere  to  the  former  decision  of 
this  court,  upon  this  very  subject,  in  Morrison  et  al.  v.  Nor- 
man et  al.  47  111.  477,  where,  upon  due  consideration,  the  fol- 
lowing result  was  announced :  "  We  must  hold  the  saving 
clause  of  the  limitation  laws  to  be  unaffected  by  the  act  of 
1861." 

Mr.  Justice  Dickey:  I  concur  in  the  views  of  Mr.  Justice 
Sheldon.  It  is  not  easy  to  perceive  how  the  ruling  of  this 
court,  that  the  act  of  1861  did  not  dispense  with  the  joining 
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of  the  husband  with  the  wife  in  the  conveyance  of  her  sepa- 
rate property,  can  be  justified,  if  this  act  be  held  to  have  re- 
pealed the  saving  clause  in  the  Statute  of  Limitations  made 
in  favor  of  a  feme  covert. 

Mr.  Justice  Breese:  I  do  not  concur  in  this  opinion.  I 
think  the  law  was  correctly  stated  in  Morrison  v.  Norman,  47 
111.  477,  and  Noble  v.  McFarland,  51  ib.  226.  The  construc- 
tion thus  placed  on  the  statute  in  question  has  become  a  rule 
of  property,  and  why  that  rule  should  be  now  discarded,  I  am 
at  a  loss  to  perceive. 


M.  A.  Hayes 

v. 
A.  M.  Lawver. 

1.  Lease — delivery,  when  not  necessary.  Where  a  tenant  of  a  prior  owner 
of  property  signs  a  lease  to  him  from  a  grantee  of  his  former  lessor,  recog- 
nizing his  relation  as  tenant  and  fixing  the  rate  of  rent,  the  times  of  pay- 
ment and  the  length  of  the  term,  it  is  not  necessary  for  the  landlord,  in  for- 
cible detainer  against  such  tenant,  to  prove  a  delivery  of  his  lease 

2.  Landlord  and  tenant — attornment.  Where  a  tenant,  after  notice  of 
a  conveyance  of  the  demised  premises  by  his  landlord,  promises  to  pay  rent 
to  the  grantee,  this  is  sufficient  evidence  of  an  attornment. 

3.  Bill  of  exceptions — demand  of  rent  and  notice  to  quit.  Where  the 
bill  of  exceptions  taken  in  a  forcible  detainer  suit,  shows  that  a  notice  and 
demand  in  writing  was  read  in  evidence,  but  fails  to  set  out  its  contents,  it 
will  be  presumed  that  it  was  sufficient  to  justify  the  judgment  below. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G-.  Rogers,  Judge,  presiding. 

Messrs.  Montony  &  Bromwell,  for  the  appellant. 
Mr.  Geo.  C.  Fey,  for  the  appellee. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  forcible  detainer,  by  Lawver  against 
Hayes,  brought  before  the  circuit  court  by  appeal  from  a  jus- 
tice of  the  peace,  tried  before  the  court  without  the  interven- 
tion of  a  jury,  and  the  finding  and  judgment  were  for  Lawver, 
from  which  Hayes  appeals  to  this  court. 

Kimmell,  of  Detroit,  bought  this  property  of  one  Prout, 
and  found  Hayes  occupying  as  tenant  of  Prout.  Cole,  the 
agent  of  Kimmell,  prepared  a  lease  letting  the  premises  to 
Hayes  for  a  term  to  continue  until  January  1,  1875,  at  a 
monthly  rent,  payable  in  advance  on  the  first  day  of  each 
month.  This  lease  was  signed  by  Kimmell  and  Hayes,  and 
kept  by  Cole,  as  Kimmell's  agent;  a  copy  or  duplicate,  signed 
by  Kimmell,  was  given  to  Hayes.  Under  this  lease  Hayes 
paid  rent  monthly  during  1873. 

In  February,  1874,  Kimmell  agreed  with  Lawver  to  sell  to 
him  the  premises,  with  all  the  rents,  etc.,  from  and  after 
March  1,  1874,  and  on  March  2,  1874,  did  convey  the  premi- 
ses to  Lawver  in  pursuance  of  this  agreement.  Between  that 
date  and  the  9th  of  May,  1874,  Lawver,  in  person,  and  Cole, 
as  his  agent,  frequently  called  on  Hayes  to  collect  accrued  rent, 
and  advised  her  of  the  sale  of  the  property  to  Lawver.  She 
paid  no  rent,  but  repeatedly  promised  to  pay  rent  to  Lawver, 
and  at  one  time  oflered  to  pay  $3  on  account  of  rent  due  to 
Lawver,  which  was  refused  unless  she  would  pay  more. 

Appellant  objects,  that  the  lease  from  Kimmell  was  never 
delivered  to  Hayes.  This  was  wholly  unnecessary.  By  sign- 
ing the  lease  she  recognized  her  relation  as  tenant  to  Kimmell, 
fixed  the  rate  of  the  rent,  the  times  of  payment  and  the  length 
of  the  term. 

Appellant  insists  that  the  proof  fails  to  show  an  attornment 
by  Hayes  to  Lawver.  The  promise  by  Hayes,  made  to  Lawver 
after  he  received  his  deed,  to  pay  the  rent  to  him,  under  the 
Kimmell  lease,  is  evidence  of  attornment,  and  is  satisfactory. 

Appellant  also  contends  that  the  necessary  demand  of  rent 
and  notice  necessary  to  end  the  term  was  not  proven.     The 
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bill  of  exceptions  of  appellant  says  a  notice  and  demand,  in 
writing,  was  read  in  evidence,  but  fails  to  set  out  its  contents. 
In  such  case  this  court  must  presume  that  it  was  sufficient. 

Appellant  insists  that  the  court  erred  in  excluding  evidence 
tending  to  prove  an  eviction  of  the  tenant.  She  fails  in  her 
brief  to  point  out  the  exclusion  of  any  such  evidence,  and  an 
examination  of  the  record  fails  to  show  the  exclusion  of  such 
evidence. 

Lastly,  it  is  contended  that  the  finding  was  against  the  law 
and  evidence.  The  brief  of  appellant  does  not  point  out 
wherein  the  finding  does  violence  to  the  law  or  the  fair  infer- 
ences from  the  testimony,  and,  after  a  careful  examination  of 
the  record,  we  think  the  evidence  fully  supports  the  finding. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Jabez  Barker,  for  use,  etc. 

v. 

James  W.  Garvey. 

1.  Agency — act  of  agent  is  that  of  principal.  It  is  a  general  rule,  of 
almost  universal  application,  that,  where  a  person  acts  by  an  agent,  the  act 
is  his,  and  not  that  of  the  agent. 

2.  Where  the  agent  does  not  disclose  the  name  of  his  principal  in  making 
a  contract,  the  other  party  may,  when  he  learns  it,  hold  him  responsible  for 
its  performance,  and  the  principal  may,  on  showing  the  agency,  claim  and 
enforce  the  contract,  precisely  as  if  entered  into  by  himself. 

3.  Parol  evidence — to  show  agency  of  party  making  contract.  Even 
where  a  written  contract  is  entered  into  by  an  agent  in  his  own  name,  it  is 
competent  for  the  principal  to  show  by  parol  evidence  that  the  agent  was 
acting  for  him. 

4.  Thus,  where  A  made  a  proposition,  in  writing,  addressed  to  no  one, 
to  do  certain  work,  which  was  accepted  by  the  defendant,  who  was  after- 
wards garnisheed  by  a  creditor  of  A,  and  parol  evidence  was  admitted  to 
show  with  whom  the  contract  was  made,  it  was  7ield,  that  another  party 
interpleading  might  also  show  by  parol  evidence  that  A  was  his  agent  in 
making  the  contract,  and  thus  defeat  the  garnisheeing  creditor. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  E.  &  A.  YanBuren,  and  Messrs.  Avery  &  Com- 
stock,  for  the  appellant. 

Messrs.  Grant  &  Swift,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

On  the  13th  day  of  September,  1875,  Thomas  Tulley,  as  a 
judgment  creditor  of  Jabez  Barker,  sued  out  of  the  Cook  cir- 
cuit court  a  garnishee  summons  against  Garvey,  claiming  that 
he  was  indebted  to  Barker.     It  appears  that  Barker  furnished 


materials  and  constructed  three  station  houses,  under  written 


. 


propositions,  as  follows: 

"  I  propose  to  furnish  all  the  materials  and  do  all  labor  on 

hree  station  houses,  one  at  Stoney  Island  avenue,  one  at  76th 

street  and  one  on  82d  street,  for  the  sum  of  $436,  eight  walls, 

and  $51  added  if  twelve  walls;  tuck  pointing  not  added;  in 

accordance  with  plans;  the  materials  to  be  delivered  free  of 

charge,  and  payments  made  monthly.    This  figure  is  made  for 

each  station  house. 

J.  Barker." 

Although  this  instrument  fails  to  state  for  whom  the  depots 
were  to  be  built,  it  does  appear  that  the  proposition  was  made 
to,  and  accepted  by,  Garvey,  and  the  work  was  done  for  him, 
and  he  admits  that  he  has  not  paid  the  money  due  therefor, 
and  is  willing  to  pay  it  to  whomever  may  be  entitled  to  re- 
ceive it. 

After  the  proceeding  was  commenced,  Holdstock  &  Nudd 
intervened  under  the  statute,  claiming  that  Barker  was  their 
foreman  and  agent  in  making  the  contract,  and  in  furnishing 
the  material  and  performing  the  labor,  and  that  Garvey  owed 
the  money  to  them,  and  not  to  Barker. 

A  jury  having  been  waived,  the  cause  was  tried  by  the  court 
below  by  consent  of  the  parties,  and  rendered  a  judgment  in 
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favor  of  Holdstock  &  Nudd,  and  Tulley  appeals  and  asks  a 
reversal. 

It  is,  first,  claimed  that  the  contract,  on  its  face,  shows  that 
it  was  made  between  Barker  and  Garvey,  and  that  the  former 
is  legally  entitled  to  the  money.  This  is  not  strictly  accurate, 
as  the  written  proposition  does  not  state  for  whom  the  mate- 
rials were  to  be  furnished,  the  labor  performed,  or  who  was 
to  pay  the  money  therefor.  To  ascertain  those  facts,  resort 
was  had  to  parol  evidence,  and  without  it  no  one  would  know 
who  was  the  party  accepting  the  proposition;  but  it  is  claimed 
that,  when  it  is  shown  that  Barker  and  Garvey  were  the  con- 
tracting parties,  the  legal  right  is  alone  in  Barker  to  sue  for 
and  recover  the  money,  and  that,  if  Holdstock  &  Nudd  have 
any  claim,  it  is  equitable,  and  that  it  can  not  be  recognized 
and  protected  in  a  garnishee  proceeding. 

On  the  other  hand,  it  is  claimed  that,  as  Barker  was  the 
foreman  and  agent  of  Holdstock  &  Kudd,  and  contracted  for 
them,  and  performed  the  labor  as  their  foreman  for  them  and  on 
their  account,  they  have  the  right  to  show  the  facts,  and  to  be 
protected  therein  in  a  court  of  law  and  in  this  proceeding. 

The  first  question,  then,  is,  had  the  interveners  the  legal 
right  to  show  that  Barker  was  their  agent,  and  acted  for  them 
in  constructing  these  buildings.  The  rule  is  general,  and  of 
almost  uniform  application,  that,  where  a  party  acts  by  an 
agent,  the  act  is  his,  and  not  that  of  the  agent;  and  it  is  equally 
true  that,  where  the  agent  does  not  disclose  the  name  of  his 
principal,  the  other  party  may,  when  he  learns  it,  hold  him 
responsible  for  its  performance;  and  the  converse  of  the  propo- 
sition is  also  true.  Where  the  agent  fails  to  disclose  his  prin- 
cipal, he  may,  on  showing  the  agency,  claim  and  enforce  the 
contract,  precisely  as  if  entered  into  by  himself.  Even  where 
the  agent  enters  into  a  written  contract,  it  is  competent  for  the 
principal  to  show  by  parol  evidence  that  the  agent  was  acting 
for  him.  Ford  v.  Williams,  21  How.  (U.  S.)  287;  Higgins 
v.  Lenior,  8  M.  &  S.  844;  Jones  v.  Littledale,  6  Ad.  &  Ell. 
486;  Story  on  Agency,  sec.  270.    In  fact,  the  rule  is  so  familiar 
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to  the  profession,  that  the  citation  of  authority  would  seem  to 
be  unnecessary  to  illustrate  the  doctrine. 

It,  then,  follows  that  the  intervenors  could  have  shown  the 
agency,  and  have  sued  and  recovered  on  the  contract;  and  if 
so,  then  their  rights  are  legal,  and  not  equitable,  and  may, 
independent  of  the  11th  section  of  the  chapter  entitled  "  Gar- 
nishment," be  protected  in  their  rights.  If  they  could  have  been 
sued  by  Garvey  for  a  breach  of  contract,  and  they  could-  have 
sued  him  and  recovered  for  the  work, — and  we  have  seen  this 
might  have  been  done, — then  they  were,  in  law,  the  contract- 
ors, and  might  show  the  fact  in  this  proceeding.  The  evidence 
is  ample  to  establish  the  agency  of  Barker,  and  the  court  could 
not  have  found  otherwise  than  it  did. 

Holdstock  &  Nudd  did  no  act  to  mislead  appellant  Tulley. 
He  neither  gave  credit  nor  incurred  liability  on  the  faith  or 
belief  that  Garvey  owed  Barker.  He  was  in  nowise  misled 
by  anything  done  by  Holdstock  &  Nudd,  or  by  Barker,  to 
change  his  position  as  to  his  claim  against  Barker.  He  is  in 
the  situation  of  a  judgment  creditor,  who  finds  personal  prop- 
erty in  the  hands  of  his  debtor,  and,  relying  upon  possession 
as  evidence  of  ownership,  has  it  levied  on,  and  it  is  shown  to 
belong  to  another  person.  Here,  he  finds  what  appears  to  be 
a  debt  due  to  his  debtor,  and  he  attempts  to  have  it  applied  to 
the  payment  of  his  judgment;  but  it  is  shown  to  be  due  and 
owing  to  other  persons.  In  principle,  we  see  no  distinction 
between  the  two  cases.  In  one  case,  he  seized  the  property  of 
another  person  to  satisfy  his  judgment  against  his  debtor, 
whilst  in  the  other  he  attempts  to  appropriate  a  debt  due 
other  persons  than  his  debtor,  to  satisfy  his  judgment. 

Nor  is  there  any  force  in  the  position  that  the  evidence 
heard  by  the  court  below  varies  or  contradicts  the  written 
proposition  signed  by  Barker.  It  nowhere  states  for  whom 
the  materials  are  to  be  furnished  or  the  labor  performed,  and, 
without  the  aid  of  extrinsic  evidence,  it  is  binding  on  no  one, 
and,  to  give  it  force  and  effect,  it  must  be  explained,  if  not 
varied;  and  if  such  proof  may  be  made,  we  see  no  reason  why 
further  explanation  may  not  be  made  to  show  to  whom  the 
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money,  in  fact,  was  to  be  paid.  It  would  seem  that,  if  evi- 
dence might  be  heard  for  one,  it  might  be  heard  for  the  other. 
If  for  neither,  there  can  be  no  doubt  that  it  may  be  shown  that 
Barker  was  acting  as  the  agent  of  and  for  the  interpleaders. 

In  any  view  we  have  been  able  to  consider  the  case,  we  are 
unable  to  see  that  there  is  any  error  in  the  record,  and  the 
judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Ida  Thormeyer  et  ah 

s 

V. 

William  H.  Sisson. 

1.  Attachment — the  requirements  of  the  statute  must  be  observed  to  give 
jurisdiction.  An  attachment  is  a  remedy  given  by  statute,  and  it  must  ap- 
pear, affirmatively,  its  provisions  have  been  substantially  conformed  to, 
before  the  court  can  obtain  jurisdiction,  where  there  is  no  personal  service 
or  appearance. 

2.  Same — notice  must  be  mailed.  The  omission  of  the  clerk  to  mail  a 
copy  of  the  notice  of  publication  to  the  defendant  in  attachment,  when  he 
is  a  non-resident,  and  his  residence  is  disclosed  in  the  affidavit  for  the  writ, 
is  fatal  to  the  jurisdiction  of  the  court.  In  such  case,  if  the  defendant  does 
not  appear,  the  court  will  acquire  no  jurisdiction.  The  record  must  show 
that  such  notice  was  mailed. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

On  the  30th  of  March,  1876,  plaintiff  sued  out  a  writ  of 
attachment  against  the  property  of  defendants.  The  affi- 
davit alleging  the  indebtedness  and  causes  for  attachment,  is 
in  the  usual  form,  and  also  states  defendants  are  not  residents 
of  the  State  of  Illinois,  but  that  their  place  of  residence  is  St. 
Joseph,  Berien  county,  in  the  State  of  Michigan.  The  writ 
issued  was  levied  upon  real  estate  of  defendants.  Kotice  of 
the  pendency  of  the  attachment,  in  the  usual  form,  was  pub- 
lished in  a  newspaper  for  the  requisite  length  of  time,  but  it 
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does  not  appear  the  clerk  of  the  court  in  which  the  cause  was 
pending  mailed  to  defendants,  or  either  of  them,  a  copy  of  the 
newspaper  containing  the  notice,  at  the  place  of  their  resi- 
dence as  stated  in  the  affidavit,  within  ten  days  after  the  first 
publication  or  at  any  other  time.  A  declaration  alleging  in- 
debtedness under  the  common  counts,  for  rent  due  for  use  and 
occupation  of  premises  of  plaintiff,  was  filed  in  apt  time,  and 
their  being  no  appearance  of  defendants  or  either  of  them, 
upon  proof  being  made  of  the  publication  of  the  attachment 
notice,  defendants  were  defaulted  and  judgment  rendered  for 
the  amount  of  plaintiff's  claim,  and  special  execution  awarded 
for  the  sale  of  the  property  attached. 

Mr.  Joseph  Pfirshing,  for  the  plaintiffs  in  error. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

No  principle  is  better  settled  by  the  previous  decisions  of 
this  court  than  that,  in  attachment  proceedings,  all  the  essen- 
tial requirements  of  the  statute  giving  the  remedy  must  be 
observed.  Attachment  is  a  remedy  given  by  statute,  and  it 
must  appear,  affirmatively,  its  provisions  have  been  substan- 
tially conformed  to,  before  the  court  can  obtain  jurisdiction, 
where  there  is  no  personal  service  of  the  attachment  writ  or 
appearance  of  defendant. 

In  the  case  before  us  the  notice  contained  every  material 
thing  the  statute  enjoins,  and  was  published  for  the  requisite 
length  of  time  in  a  newspaper  of  general  circulation  in  the 
county  where  the  cause  was  pending.  A  recent  statute,  how- 
ever, makes  it  the  duty  of  the  clerk  of  the  court,  where  it 
shall  appear  any  defendant  is  a  non-resident,  if  his  place  of 
residence  is  stated  in  the  affidavit,  within  ten  days  after  the 
first  publication  of  the  notice  required  to  be  published,  to  send 
a  copy  thereof  by  mail,  addressed  to  defendant  at  his  place  of 
residence  as  alleged  in  the  affidavit,  and  the  clerk's  certificate 
he  has  sent  such  notice  shall  be  evidence  of  that  fact.  No 
notice  was  sent  in  this  case,  as  the  law  requires,  although  the 
residence  of  defendants  was  distinctly  disclosed  in  the  affidavit, 
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and  we  are  of  opinion  the  omission  is  fatal.  It  was  incum- 
bent on  plaintiff,  before  suing  out  an  attachment,  not  only 
to  set  forth  the  nature  of  the  indebtedness  and  the  causes  for 
attachment,  but  also  allege  the  place  of  residence  of  defen- 
dants, if  known.  That  was  done,  and  it  became  the  statutory 
duty  of  the  clerk  of  the  court  to  send  a  copy  of  the  publica- 
tion notice  to  defendants  by  mail,  addressed  to  them  at  their 
place  of  abode  as  given  in  the  affidavit.  The  duty  to  send 
such  copy  of  notice  to  defendants  is  as  imperative  as  the  pub- 
lication of  the  notice  for  the  length  of  time  specified  in  the 
statute,  and  is  just  as  essential  to  confer  jurisdiction  on  the 
court,  in  the  absence  of  defendants,  to  try  the  cause.  Neither 
may  be  omitted,  and  the  reason  is,  both  are  positively  required 
to  give  the  court  jurisdiction,  where  there  is  no  appearance  by 
defendants.  Sending  such  notice  is  one  of  the  means  the  law 
has  adopted  to  inform  non-resident  defendants  of  proceedings 
instituted  against  them  that  may  ultimately  deprive  them  of 
their  property.  Like  the  proof  of  the  publication  of  the  at- 
tachment notice,  the  fact  the  clerk  sent  such  notice  to  defen- 
dants must  affirmatively  appear  in  the  record.  That  proof  is 
wanting  in  this  case,  and  hence  the  court  failed  to  acquire 
jurisdiction  to  pronounce  the  judgment  it  did.  ISTor  is  there 
anything  in  the  recitals  of  the  record  of  the  judgment,  that 
shows  any  proof  was  made  in  the  court  below,  that  such 
notice  was  addressed  to  defendants  at  their  place  of  residence, 
as  disclosed,  within  ten  days  after  the  first  publication,  or  at 
any  other  time. 

The  judgment  will  be  reversed  and  cause  remanded. 

Judgment  reversed. 
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Louise  Stuber 

v. 
Franz  Schack. 

1.  Practice— affidavit  of  merits  abandoned  by  filing  new  one.  Where  a 
defendant  files  a  second  affidavit  of  merits  with  his  plea,  he  abandons  the 
first,  and  the  question  of  the  sufficiency  of  the  first  can  not  be  considered 
by  this  court. 

2.  Same — sufficiency  of  affidavit  of  merits.  It  is  sufficient  for  a  defend- 
ant, in  an  affidavit  of  merits,  to  follow  the  language  of  the  statute,  but  if  he 
attempts  to  state  the  facts  constituting  the  defense,  and  they  are  insufficient, 
the  affidavit  will  be  bad,  and  may  be  stricken  from  the  files. 

3.  Consideration— for  extension  of  time  of  payment.  A  promise  to  for- 
bear in  the  collection  of  a  debt,  upon  a  promise  of  the  debtor  to  pay  interest 
for  which  he  is  already  liable,  can  not  be  enforced,  for  want  of  a  sufficient 
consideration. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  upon  a  promissory  note, 
brought  by  the  appellee  against  the  appellant.  The  court  below 
struck  the  defendant's  plea  from  the  files,  for  want  of  a  suffi- 
cient affidavit  of  merits. 

Messrs.  Runyast,  Avery  &  Comstock,  for  the  appellant. 

Messrs.  Willett  &  Herring,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

We  do  not  regard  the  sufficiency  of  the  first  affidavit  to  the 
plea  as  before  us.  Had  appellant  intended  to  rely  on  that  affi- 
davit, he  should  have  stood  by  it.  By  filing  a  second  affidavit, 
he  abandoned  the  first,  and  relied  solely  on  the  second.  It 
would,  undoubtedly,  have  been  sufficient  for  the  defendant,  in 
the  second  affidavit,  to  have  followed  the  language  of  the  stat- 
ute, without  disclosing  the  facts  upon  which  he  relied  as  con- 
stituting the  defense;  but  when  he  undertook  to  state  the  facts, 
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it  was  incumbent  on  him  to  state  such  as  the  court  could  see 
constituted,  in  fact,  a  meritorious  defense.  The  facts  stated  in 
the  second  affidavit  show  that  the  defendant  had  no  defense, 
and  negative  his  conclusion  in  the  preceding  part  of  the  affida- 
vit. 

There  does  not  appear  to  have  been  any  sufficient  considera- 
tion for  the  promise  to  forbear,  the  promise  to  pay  interest  being 
merely  a  promise  to  do  that  for  which  the  party  was  already 
liable.  Waters  et  al.  v.  Simpson  et  al.  2  Gilm.  576.  Nor 
does  it  appear  that  the  agreement  was  made  without  the  know- 
ledge and  consent  of  the  defendant.  It  being  thus  apparent 
that  the  defendant  had  no  substantial  defense,  he  has  sustained 
no  injury,  and  has  no  cause  to  complain  of  the  ruling  of  the 
court  in  striking  his  plea  from  the  files. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Thomas  S.  Cokstantike 

v. 

Fkedeetck  C.  Wells. 

1.  Default — setting  aside  discretionary.  A  motion  to  set  aside  a 
default  is  addressed  to  the  sound  discretion  of  the  court,  and  unless  the  dis- 
cretion is  wrongfully  and  oppressively  exercised  this  court  will  not  inter- 
fere. 

2.  The  court  is  not  required  to  set  aside  a  default,  even  where  the  defen- 
dant has  been  guilty  of  no  negligence,  unless  it  is  made  to  appear  that  he 
has  a  meritorious  defense. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  C.  K.  Offield,  for  the  appellant. 

Mr.  J.  C.  Latimer,  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  an  order  of  the  Superior  Court  of 
Cook  county,  refusing  to  set  aside  a  judgment  rendered  by 
default  on  the  10th  day  of  August,  1876. 

The  rule  is  well  established  in  this  State,  that  a  motion  to 
set  aside  a  default  is  addressed  to  the  sound  legal  discretion  of 
the  court,  and  unless  it  appears  the  discretion  has  been  wrong- 
fully and  oppressively  exercised,  this  court,  on  appeal,  will  not 
interfere.  Greenleaf  v.  Roe,  17  111.  474;  Scales  v.  Lobar,  51 
ib.  232. 

The  summons  in  this  case  was  issued  on  the  24th  day  of 
June,  1876,  returnable  on  the  first  Monday  of  August.  Per- 
sonal service  was  had  on  appellant  on  the  25th  day  of  July. 
The  summons  and  service  were  in  all  respects  regular,  and  it 
was  the  duty  of  appellant,  if  he  had  a  defense  to  the  action, 
to  appear  on  the  return  day  of  the  summons  and  plead  to  the 
merits.  This  duty  he  disregarded;  and,  as  we  understand  the 
affidavits  filed,  without  any  substantial  or  well  founded  reason. 
The  appellant,  in  his  affidavit,  says  he  did  not  notify  his  attor- 
ney that  he  had  been  served  with  process  for  the  reason,  as  he 
says,  that  several  suits  were  pending  between  him  and  appel- 
lee, growing  out  of  the  same  transaction,  and,  to  use  his' own 
language,  "  upon  one  occasion  he  heard  his  attorney  and  plain- 
tiff's attorney  talking  about  each  side  entering  their  appear- 
ance and  pleading,  in  the  cases  in  which  each  respective  party 
was  defendant,  and  from  that  conversation  he  distinctly  under- 
stood that  this  was  to  be  done  for  the  saving  the  trouble  and 
expense  of  service  through  the  sheriff."  When  or  where  this 
conversation  occurred  does  not  appear;  nor  does  it  appear  that 
any  agreement  was  made  in  regard  to  this  action,  or,  in  fact, 
any  definite  agreement  made  in  regard  to  any  cause.  But 
even  if  an  agreement  had  been  made  to  enter  the  appearance 
of  appellant,  when  that  was  not  done,  and  a  summons  issued 
and  served,  appellant  knew  he  was  bound  to  appear  on  the 
return  day  and  plead,  and  that  if  he  failed  to  do  so  a  judgment 
would  be  rendered  by  default.  Nor  does  the  affidavit  filed  by 
13— 83d  III. 
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appellant's  attorney,  in  any  manner  relieve  appellant  of  gross 
negligence.  But  if  appellant  had  been  free  from  negligence, 
the  court  was  not  bound  to  set  aside  the  default,  unless  it  ap- 
peared that  he  had  a  meritorious  defense  to  the  action. 

Without  entering  upon  a  discussion  of  the  pretended  defense 
relied  upon,  we  are  not  satisfied,  from  the  facts  set  up,  that 
appellant  had  a  meritorious  defense.  We  are,  therefore,  of 
opinion  that  the  court  did  not  err  in  refusing  to  vacate  the 
judgment. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


George  C.  Custer 

v. 
Francis  Agnew. 

1.  Attorney  at  law — right  to  pay  money  to  Mm.  The  attorney  of  re- 
cord of  a  party  in  whose  favor  a  judgment  is  rendered,  has  full  authority  to 
collect  the  money  and  give  acquittance  therefor,  either  to  the  judgment 
debtor  or  the  sheriff.  But  if  the  attorney's  authority  is  revoked,  and  the 
sheriff,  after  notice  of  that  fact,  pays  the  money  to  him,  the  plaintiff  may 
recover  the  same  of  the  sheriff. 

2.  Sheriff — proceeding  against  by  motion.  Section  23,  of  chapter  125, 
of  R.  S.  of  1874,  which  provides  for  proceeding  against  a  sheriff  for  a  con- 
tempt, being  summary  and  penal,  was  not  designed  to  apply  to  a  case  where 
the  fact  of  the  officer's  liability  is  open  to  dispute.  It  applies  only  when  it 
is  the  sheriff's  plain  and  undisputed  duty  to  pay,  and  his  neglect  is  wilful. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
"W.  K.  McAllister,  Judge,  presiding. 

Mr.  F.  I.  Fisher,  for  the  appellant. 
Messrs.  Ricaby  &  Landis,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  a  motion  by  appellant  for  a  rule  upon  appellee, 
who  was  sheriff,  requiring  him  to  pay  over  to  appellant  a  cer- 
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tain  amount  of  money  which  appellee  had  collected  by  virtue 
of  an  execution  issued  upon  a  judgment  rendered  in  favor  of 
appellant  against  Kimball  &  Co.  Appellee  shows,  in  answer 
to  the  motion,  that  he  had  paid  over  the  money  to  Eldridge  & 
Tourtellotte,  the  attorneys  of  record  of  appellant  in  the  recov- 
ery of  the  judgment. 

Appellant  filed  his  own  affidavit,  stating,  among  other  things, 
that  he,  in  person,  took  the  execution  to  the  office  of  the  sheriff, 
and  delivered  it  to  the  clerk  of  the  sheriff,  whose  duty  it  was 
to  receive  executions  for  the  sheriff,  and  make  the  proper  me- 
moranda in  the  sheriff's  books,  and  then  to  hand  over  the  exe- 
cution to  some  one  of  the  deputy  sheriffs  for  collection, 
(commonly  called,  in  that  office,  "  the  execution  clerk,")  and 
stating  further,  that  appellant  told  this  "  execution  clerk  "  that 
the  money,  when  collected,  must  be  paid  over  to  the  appellant 
in  person.  The  sheriff  denies  that  such  notice  was  given  to 
this  "  execution  clerk,"  and  produces  the  affidavit  of  the  clerk, 
tending  to  show  that  the  notice  was  not  given  to  him,  as  al- 
leged. 

On  this  point  the  evidence  is  contradictory.  The  circuit 
court  refused  to  order  the  sheriff  to  pay  over  the  money,  and 
we  are  asked  to  reverse  this  judgment. 

The  attorney  of  record  for  a  party  in  whose  favor  judgment 
is  rendered,  has  full  authority  growing  out  of  this  relation  to 
collect  the  money  and  give  acquittance  therefor,  either  to  the 
judgment  debtor  or  the  sheriff.  The  judgment  creditor  un- 
doubtedly has  the  right  to  discharge  his  attorneys  at  any  time 
and  revoke  the  authority  to  collect;  and  money  paid  over  to 
such  attorney  after  his  power  to  receive  is  revoked,  by  any 
one  having  notice  that  the  power  is  revoked,  must  undoubt- 
edly be  regarded  as  paid  of  his  own  wrong,  and  can  be  recov- 
ered by  the  plaintiff  from  the  party  so  wrongfully  paying  the 
same  to  such  attorney. 

It  seems,  however,  upon  the  face  of  this  record,  that  the 
money  was  paid  over  to  the  attorneys  in  good  faith,  by  the 
sheriff.     There  seems  an  honest  dispute  between  the  parties 
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as  to  whether  such  notice  was  given  to  the  appellee  as  rendered 
it  his  duty  to  refuse  to  pay  the  money  to  the  attorneys. 

This  is  a  proceeding  under  section  23,  of  chapter  125,  Rev. 
Stat.  1874,  page  991,  wherein  it  is  provided,  that  "if  any 
sheriff  unreasonably  neglects  to  pay  any  money  collected  by 
him  on  execution,  *  *  *  when  demanded  by  the  person 
entitled  to  receive  the  same,  he  may  be  proceeded  against  as 
for  a  contempt,"  and  provides  for  a  forfeiture  of  five  times  the 
amount  of  lawful  interest,  etc. 

The  proceeding  is  summary  and  penal.  It  is  plain  it  was 
never  designed  that,  in  such  proceeding,  any  debatable  fact 
should  be  tried  in  this  summary  manner  upon  affidavits.  This 
statute  applies  only  to  cases  where  it  is  the  plain,  undisputed 
duty  of  the  sheriff  to  pay,  and  where  his  failure  to  pay  is  wilful. 

It  is  not  necessary,  in  order  to  affirm  this  judgment,  to  de- 
cide in  this  case  that  appellee  is  not  liable  to  pay  this  money  to 
appellant.  It  is  sufficient  that  the  question  is  a  fair  subject 
of  dispute.  In  such  case  the  remedy,  if  any,  is  not  under  this 
statute,  but  by  action  at  law,  where  the  facts  may  be  found  by 

a  jury. 

Judgment  affirmed. 


James  W.  Mokgan,  Admr.  etc. 


Nancy  G.  Mokgan. 

1.  Appeal — allowed  as  to  any  item  of  administrator's  account.  An  ap- 
peal may  be  taken  from  the  county  to  the  circuit  court  as  to  any  one  item 
allowed  an  administrator  in  his  account,  and  such  appeal  does  not  bring 
before  the  appellate  court  the  whole  account,  but  the  trial,  which  is  de  novo, 
will  be  confined  to  the  item  appealed  from. 

2.  Administration — allowance  for.  monument.  A  monument  contracted 
for  by  an  administrator  and  a  son  of  the  deceased,  to  be  erected  to  the  mem- 
ory of  the  intestate  and  other  members  of  his  family,  is  not  a  proper  charge 
by  the  administrator  against  the  estate  in  his  account. 
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Appeal  from  the  Circuit  Court  of  Warren  county;  the  Hon. 
Abthub  A.  Smith,  Judge,  presiding. 

Messrs.  Pobteb  &  Mosheb,  and  Mr.  John  T.  Mobgan,  for 
the  appellant. 

Messrs.  Stewart  &  Phelps,  for  the  appellee. 

Mr.  Justice  Bbeese  delivered  the  opinion  of  the  Court: 

In  the  county  court  of  "Warren  county,  at  the  January  term, 
1874,  James  W.  Morgan,  administrator  on  the  estate  of  James 
C.  Morgan,  deceased,  appeared  and  presented  his  account  as 
administrator  for  adjustment,  composed  of  many  and  various 
items,  some  of  which  were  allowed  and  others  excepted  to. 
In  March  following,  Nancy  Gr.  Morgan,  the  widow  of  decedent, 
prayed  an  appeal  from  an  order  made  by  the  county  court, 
allowing  the  administrator  a  credit  for  the  sum  of  eight  hun- 
dred  dollars,  being  that  amount  alleged  to  have  been  paid  by 
him  for  a  monument,  erected  to  the  memory  of  the  deceased. 

On  the  trial  in  the  circuit  court,  before  a  jury,  a  verdict  was 
rendered  for  the  appellant,  Mrs.  Morgan,  and  the  claim  of 
eight  hundred  dollars  disallowed.  To  reverse  this  judgment 
the  administrator  appeals,  and  makes  the  point  that  an  appeal 
did  not  lie  from  the  order  making  this  allowance,  and  if  it  did, 
the  whole  case  was  brought  by  the  appeal  into  the  circuit  court, 
there  to  be  tried  de  novo  on  all  the  allowances. 

We  do  not  think  this  is  a  proper  construction  of  the  statute. 
Section  68  of  the  act  regulating  administration  on  estates,  P. 
S.  1874,  provides  in  all  cases  of  the  allowance  or  rejection  of 
claims  by  the  county  court,  as  provided  in  this  act,  either  party 
may  take  an  appeal  from  the  decision  rendered  to  the  circuit 
court  of  the  same  county,  in  the  same  time  and'  manner  ap- 
peals are  now  taken  from  justices  of  the  peace,  etc.,  and 
such  appeals  shall  be  tried  de  novo  in  the  circuit  court.  Page 
116. 

What  appeals?  Such  appeals  as  are  taken  from  any  order 
of  the  county  court  allowing  or  rejecting  a  claim.     Each  item 
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in  the  administrator's  account  rendered  is  a  separate  claim, 
depending  alone  upon  its  own  merits,  having  no  connection 
with  other  items.  The  judgment  upon  it  must,  then,  necessa- 
rily, be  a  separate  judgment,  from  which  an  appeal  may  be 
taken.  "Why  bring  all  the  numerous  items  before  the  appel- 
late court,  when  to  one  only  is  there  an  exception?  The 
twenty-third  section  of  the  same  act  clearly  contemplates  ap- 
peals from  any  one  order  of  the  county  court,  made  in  favor  or 
against  administrators,  or  executors  and  claimants.  It  was  so 
held  in  Curts  v.  Brooks,  71  111.  125.  As  to  the  order  appealed 
from,  the  claim  embraced  in  that  is  to  be  tried  de  novo  in  the 
circuit  court,  and  that  only. 

It  is  claimed  by  appellant,  that  the  instructions  of  the  court, 
on  behalf  of  appellee,  were  improper.  We  do  not  think  so. 
The  proofs  in  the  cause  show  no  ground  whatever  to  charge 
the  estate  of  the  deceased  with  the  cost  of  this  monument.  It 
was  contracted  for  and  paid  for  by  appellant  and  his  brother, 
John  T.  Morgan,  two  sons  of  the  deceased,  with  which  the 
widow  had  nothing  to  do.  The  estate  is  in  no  manner  bound 
for  its  payment,  and  the  disallowance,  therefore,  to  the  admin- 
istrator by  the  circuit  court  was  right.  The  facts  show  it  was 
not  a  monument  in  honor  and  to  the  memory  of  the  deceased, 
but  to  his  children  and  grandchildren,  whose  names  are  in- 
scribed upon  it.  It  is  a  family  monument,  for  which  not  the 
estate  of  deceased,  but  those  who  procured  it,  should  pay. 

The  case  is  not  unlike  Foley,  Admr.  v.  Rushway,  71  111. 
386,  where  it  was  held,  the  widow  having  contracted  for  a 
monument  to  her  deceased  husband,  to  be  paid  for  from  his 
estate,  that  the  estate  was  not  liable,  and  the  administrator 
could  not  be  required  to  pay  for  it — the  liability  was  on  the 
party  contracting,  the  widow.  So,  here,  the  contract  for  the 
monument  was  made  by  James  and  John  T.  Morgan,  in  their 
individual  capacities,  and  the  estate  is  under  no  liability  what- 
ever to  pay  for  it. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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Thomas  J.  Kerr  et  al. 

v. 
Samuel  Sharp. 

1.  Money  had  and  keceived — money  not  invested  as  agreed.  Where  a 
member  of  a  firm  of  real  estate  brokers  receives  money  with  which  to  pur- 
chase land  for  the  person  advancing  the  same,  and  passes  the  same  over  to 
a  partner,  who  deposits  the  same  to  the  credit  of  the  firm,  and  the  proof  fails 
to  show  that  it  was  invested  as  agreed,  the  whole  firm  will  be  liable  in 
assumpsit  to  the  party  so  advancing,  for  the  amount,  with  six  per  cent  inte- 
rest. 

2.  Agency — ratification  of  purchase  by  agent.  Where  a  party  receives 
money  to  purchase  a  particular  lot,  which  he  fails  to  do,  and  when  sued  for 
the  money,  if  he  sets  up  a  purchase  of  other  property,  and  insists  the  party 
advancing  the  money  ratified  his  purchase,  he  must  show  the  contract  of 
purchase,  or  its  loss  and  contents,  and  that  such  party  was  informed  of  all 
the  material  facts. 

3.  Before  a  person  can  be  bound  by  ratification  of  an  act  done  in  his  be- 
half, it  must  appear  that  he  was  informed  of  all  the  material  facts  in  the 
transaction. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

r  This  was  an  action  of  assumpsit,  by  Sharp,  against  Thomas 
J.  Kerr,  Lyne  S.  Davidson  and  Fletcher  Gr.  Welch,  the  decla- 
ration containing  only  the  common  counts. 

A  trial  was  had,  resulting  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $630.  The  other  material  facts,  as 
deduced  from  the  evidence,  appear  in  the  opinion  of  the  court. 

Mr.  F.  W.  S.  Brawley,  for  the  appellants. 
Mr.  Nelson  Rush,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court:  ■ 

Appellee,  a  resident  of  Columbus,  Ohio,  being  in  Chicago 
in  the  fall  of  1871,  and  being  acquainted  with  appellant  Kerr, 
through  him  became  acquainted  with  the  other  appellants. 
They  were  in  partnership   in  the  transaction  of  real  estate 
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business.  Appellee  had  several  conversations  with  Kerr"  in 
reference  to  investing  in  real  estate  on  speculation.  Kerr 
showed  him  a  lot  on  Franklin  street,  also  another  on  Randolph 
street.  After  appellee  returned  home,  in  December  of  the 
same  year,  Kerr  wrote  him,  saying  the  Franklin  street  lot 
could  be  had  at  a  bargain  if  appellee  would  send  him  $500. 
He  sent  the  amount  requested,  the  receipt  of  which  Kerr  ac- 
knowledged under  date  of  December  27,  of  the  same  year. 
Kerr,  in  that  letter,  says  that,  after  writing  him  in  reference  to 
the  Franklin  street  property,  he  had  received  a  letter  from  Mr. 
Thomas,  of  Kentucky,  the  owner  of  sixty  feet  on  Madison 
street,  offering  to  sell  it  at  $9000,  and  he  had  taken  that  in- 
stead of  the  Franklin  street  lot.  In  the  letter  he  spoke  of 
expecting  profits  by  the  next  spring  of  what  seems  to  us  as 
being  almost  fabulous. 

It  seems  that  appellants'  firm  were  agents  in  the  manage- 
ment of  Thomas'  property  in  Chicago,  and  that  Kerr,  on  the 
receipt  of  the  draft,  passed  it  over  to  one  of  his  partners  and 
he  to  the  bank,  and  it  was  entered  to  the  credit  of  his  firm. 
Kerr  testified,  that  on  receiving  it  he  acknowledged  the  receipt 
of  the  draft,  and  wrote  to  Thomas.  Davidson  testified,  that 
about  the  10th  of  January,  1872,  he  gave  Thomas  credit  on 
their  books  for  the  money  on  sale  of  the  lot,  and  in  February 
or  March,  sent  it  to  Thomas;  and  they  frequently  sent  him 
money  on  collections  of  rents  and  sales  of  property  in  the 
city. 

¥e  fail  to  find  any  evidence,  in  the  record,  that  Thomas  ever 
agreed  to  sell  the  property  to  appellee  or  any  one  else,  or  any- 
thing in  reference  to  the  terms  of  sale,  times  of  payment,  or 
other  particulars  in  reference  to  it.  So  far  as  that  is  concerned 
we  are  left  entirely  without  any  light.  Kerr  testified  he  had 
received  a  letter  from  appellee  which  was  lost,  in  which  he 
expressed  himself  satisfied  with  what  Kerr  had  done;  that  up 
to  1874  he,  in  frequent  conversations,  so  expressed  himself 
during  the  years  of  1872  and  1873.  Appellee  testified  that  he 
went  to  Chicago  in  the  spring  of  1872,  and  called  to  see  how 
appellants  had  taken  the  sixty  feet  spoken  of  in  Kerr's  letter, 
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in  which  he  stated  he  had  declined  an  offer  of  $1000  already, 
but  had  declined  because  they  should  get  $200  per  foot,  and 
expected  to  get  $3000  advance,  or  $2000  at  least.  Kerr  then 
said  they  could  sell  for  $175  or  $200  per  foot  at  an  early  day, 
and  wanted  appellee  to  leave  the  $500  until  they  sold,  when 
appellee  should  have  the  $500  and  half  the  profits  on  the  sale. 
He  then  told  Kerr  that  he  would  need  the  money,  and  spoke 
often  to  Kerr  about  it ;  told  Kerr  he  should  expect  a  good  rate 
of  interest.  Kerr  said  it  would  be  all  right;  that  he  wanted 
appellee  to  wait  until  they  sold. 

Kerr  testified  that  he  and  appellee  had  frequent  conversa- 
tions about  selling  the  property,  and  hoped  to  do  so  until  in 
1874;  but  not  being  sold,  appellee  said  he  thought  Kerr  ought 
to  pay  the  money  back.  On  cross-examination,  witness  stated 
he  had  promised  to  pay  the  money  back,  and  it  was  still  his 
intention  to  pay  him. 

The  jury  below  found  a  verdict,  in  favor  of  plaintiff,  for  the 
$500  advanced,  with  six  per  cent  interest.  The  court  over- 
ruled a  motion  for  a  new  trial  and  rendered  judgment  on  the 
verdict,  and  defendants  appeal. 

It  is  insisted  that  the  evidence  fails  to  sustain  the  verdict; 
that  it  shows  the  money  received  from  appellee  was  paid  to 
Thomas  on  the  purchase  of  the  lot,  and  that  appellants  should 
not  be  held  liable.  They  contend  that  the  money  was  so  paid 
under  the  direction  of  appellee,  or,  if  not,  then  he  fully  rati- 
fied their  act  in  so  paying  it.  In  the  entire  evidence,  and  all 
three  of  appellants  gave  testimony,  we  do  not  find  any  expla- 
nation why  the  contract  with  Thomas  was  not  produced ;  or,  if 
lost  or  destroyed,  why  was  that  fact  not  shown.,  and  its  con- 
tents proved?  Can  appellants  suppose  that  a  jury  would  be 
inclined  to  believe,  unless  it  was  on  strong  proof,  that  a  man, 
desiring  to  sell  a  lot  worth  $9000  or  more,  would  be  willing 
to  sell  it  for  that  sum,  give  an  obligation  to  convey  it,  and 
only  receive  in  hand  little  over  five  per  cent  of  the  purchase 
money,  and  then  wait  quietly  between  two  and  tliree  years, 
without  obtaining  anything  more,  and  still  take  no  steps  to 
relieve  the  property  from  such  an  incumbrance  ? 
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"Why  withhold  all  information  as  to  the  terms  and  condi- 
tions of  the  purchase,  when  Kerr  acknowledged  the  receipt  of 
the  money  by  letter,  in  which  he  informed  appellee  he  had 
purchased  the  lot?  How  or  why  did  Thomas  only  exact  so 
small  a  sum  on  so  large  a  sale?  "Why  were  no  further  pay- 
ments to  be  made  for  years,  as  we  must  infer,  when  between 
two  and  three  years  had  elapsed  and  defendants  were  still 
urging  appellee  to  wait  for  his  money  until  the  property  could 
be  sold?  Such  conduct  is  unusual,  in  fact  rare,  if  such  a  pur- 
chase was  in  fact  made.  The  whole  claim  about  a  purchase 
seems  so  unusual  and  unreasonable  that  it  was  not  singular 
that  the  jury  discredited  the  whole  claim,  or  that  it  had  no 
other  existence  than  with  appellants,  without  the  knowledge 
or  concurrence  of  Thomas.  They  were  his  agents  to  sell  the 
land,  and  they  could  readily  make  a  memorandum  in  their 
books  that  appellee  had  paid  that  amount  on  the  purchase, 
with  the  design  of  refunding  it  when  the  property  should  be 
sold,  and  call  it  a  sale.  Or  they  may  have  resorted  to  some 
other  trick  to  deceive  appellee.  If  there  was  a  legal,  binding 
contract,  why  not  produce  it,  or  at  least  prove  its  contents?  If 
authorized  to  sell  on  such  extraordinary  terms  why  not  show 
the  authority  ?  If  not  authorized,  then  it  would  look  as  though, 
as  his  agents,  they  were  not  protecting  the  interests  of  Thomas. 
We  think  the  jury  were  authorized,  from  the  evidence,  to  be- 
lieve that  no  legal  or  valid  purchase  had  been  made. 

It  is  urged  that  there  is  not  sufficient  evidence  to  show  that 
appellants  are  liable,  but  it  only  shows  that  Kerr  received  the 
draft  and  the  money  was  paid  to  Thomas.  It  does  show  that 
the  draft  was  received  by  Kerr,  passed  over  to  Davidson,  who 
paid  it  into  the  bank  and  had  it  placed  to  the  credit  of  the 
firm.  This,  then,  placed  it  in  the  hands  of  and  under  the  con- 
trol of  the  firm.  Then  how  do  they  show  that  it  went  out  of 
their  hands?  They  say  it  was  paid  to  Thomas;  but  on  what 
account?  Was  it  paid  on  the  purchase  which  they  claim  was 
made  of  him,  or  was  it  paid  on  their  indebtedness  to  him? 
They  fail  to  inform  us  on  which  account.  If  not  paid  on  a 
purchase,  then  surely  no  one  would  contend  that  appellants 
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were  not  liable  to  refund  it  to  appellee.  If  paid  for  their  own 
indebtedness  they  then  betrayed  their  trust  and  perverted  the 
fund.  It  is  true,  Davidson  says  he  sent  the  money  to  Thomas 
and  credited  him  with  that  amount  on  sale  of  the  lot.  But 
the  credit,  as  he  states  it,  was  not  on  a  sale  to  appellee,  but  on 
a  sale  generally,  not  specifying  to  whom  it  was  made.  This 
may,  for  anything  appearing  from  the  evidence,  have  been  on 
a  sale  intended  to  be  made  in  the  future. 

Why  should  Kerr,  after  all  of  this  claim  of  the  purchase, 
promise  to  refund  the  money,  and  say  he  still  intended  to 
repay  it?  If  it  be  said  he  intended  to  do  so  when  the  lot 
should  be  sold,  by  what  right  could  he  take  the  money  from 
Thomas  for  the  purpose?  If  it  was  paid  to  Thomas  on  a  pur- 
chase it  became  his  money,  and  not  that  of  Kerr  or  the  firm, 
and  they  could  not  honestly  restore  it  to  appellee,  without  the 
authority  of  Thomas,  from  his  funds,  whether  arising  from 
the  sale  of  the  lot  or  from  any  other  source,  and  they  do  not 
pretend  they  had  such  authority.  This  seems  to  be  but  a  mere 
pretext.  The  money  having  gone  into  the  possession  of  the 
firm,  and  they  having  failed  to  satisfactorily  show  that  they 
had  paid  it  out  for  appellee's  use,  the  firm  were  liable  for  its 
payment,  and  if  it  needed  any  further  obligation,  that  was 
given  when  Kerr  promised  to  pay  it. 

It  is  said  that  appellee  ratified  the  purchase.  How  could 
he  ratify  what  he  did  not  understand?  There  is  no  evidence 
that  if  a  purchase  was  ever  made,  appellants,  or  either  of  them, 
ever  explained  to  him  the  terms  of  the  agreement,  and  if 
he  did  not  know  its  provisions,  how  can  any  one  suppose  he 
would  do  so  unreasonable  a  thing  as  to  ratify  it?  When  the 
ratification  of  such  an  act  is  relied  on  to  bind  a  person,  it  must 
appear  that  he  was  informed  of  all  the  material  particulars  of 
the  transaction.  We  can  not  see  that  there  was  any  purchase 
to  ratify;  and  if  there  was,  it  does  not  appear,  if  appellee  rat- 
ified it,  that  he  knew  what  he  was  sanctioning.  We  are 
wholly  unable  to  see  how  the  jury  could  have  found  a  different 
verdict  on  this  evidence. 
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We  do  not  believe  that  there  was  any  error  in  the  instruc- 
tions, and  hence  the  court  did  not  err  in  overruling  the  motion 
for  a  new  trial,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  City  of  Chicago 


Washington  Hesing,  Admr.  etc. 

1.  Negligence — in  respect  of  parents'1  care  of  child  drowned.  In  an 
action  against  a  city  to  recover  damages  for  the  death  of  a  child  four  years 
old,  by  falling  into  a  ditch  filled  with  water,  a  failure  to  keep  a  constant 
watch  of  the  child  can  not  be  imputed  as  negligence  on  the  part  of  the 
parents,  where  they  are  persons  who  have  to  labor  for  a  living,  nor  can  neg- 
ligence be  imputed  to  the  child,  on  account  of  its  age. 

2.  Same — in  respect  to  rescuing  child.  The  fact  that  a  mother,  on  dis- 
covering that  her  infant  child  had  fallen  into  a  ditch  of  water,  failed  to  take 
the  most  prompt  measures  to  rescue  it,  will  not  be  imputed  as  negligence, 
where  it  appears  that  she  was  so  greatly  excited  as  to  be  incapable  of  calm 
and  deliberate  judgment. 

3. .  Same — leaving  a  ditch  of  water  in  a  public  street  of  a  city.  It  is 
gross  negligence  on  the  part  of  a  city  to  leave  a  ditch,  filled  with  water, 
about  five  feet  deep,  in  a  public  and  frequented  street,  bordering  on  a  side- 
walk, without  any  guards  to  prevent  children  from  falling  into  the  same, 
and  if  a  child  is  drowned  by  falling  into  the  same,  the  city  will  be  liable. 

4.  Excessive  damages— -for  death  of  child  through  negligence.  In  an 
action  on  the  case  against  a  city,  to  recover  for  the  death  of  a  child  caused 
by  negligence  on  the  part  of  the  city,  $800  damages  was  not  considered  as 
excessive. 

5.  Damages — proof  of  in  action  for  causing  death  of  child.  Where  a 
minor  child  is  drowned  through  negligence,  the  law  will  imply  a  pecuniary 
loss  to  its  father,  and  in  an  action  to  recover  for  the  same,  prooS  of  actual 
services  rendered  of  a  pecuniary  value  is  not  necessary,  nor  is  it  that  any 
witness  should  express  an  opinion  as  to  the  value  of  services  that  may  have 
been  or  might  be  rendered  to  the  next  of  kin.  When  proof  of  the  age  and 
relationship  is  made,  the  jury  may  estimate  the  pecuniary  damages  from 
the  facts  proven,  in  connection  with  their  own  knowledge  and  experience. 

6.  Instructions — error  not  sufficient  to  reverse.  The  giving  of  an  in- 
struction slightly  inaccurate,  but  which,  under  the  facts  of  the  case,  could 
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not  have  worked  to  the  prejudice  of  the  party  complaining,  or  have  misled 
the  jury,  will  not  justify  the  reversal  of  the  judgment. 

7.  Same — repeating.  There  is  no  error  in  refusing  instructions  embody- 
ing  the  same  principles  with  others  which  are  given. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Washington  Hesing, 
administrator  of  the  estate  of  Max  Werner,  deceased,  against 
the  city  of  Chicago,  to  recover  damages  caused  by  the  death 
of  the  intestate  through  negligence  on  the  part  of  the  city. 

Mr.  Egbert  Jamieson,  for  the  appellant. 

Messrs.  Leake  &  Vocke,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  to  recover  damages  resulting  to  the  next  of 
kin  to  Max  Werner,  who  came  to  his  death  by  drowning  in  a 
ditch  filled  with  water,  in  a  street  immediately  in  front  of  the 
residence  of  his  parents.  Deceased  was  less  than  four  years 
old,  and  while  his  mother  was  engaged  with  her  ordinary  labor, 
he  left  the  house  and,  in  some  manner  not  explained,  fell  into 
the  ditch,  and  was  not  rescued  until  life  was  extinct. 

No  negligence  is  imputable  either  to  the  deceased  or  his 
parents.  The  child  was  too  young  to  observe  any  care  for  its 
personal  safety,  and  its  parents  omitted  no  reasonable  care  for 
its  protection.  The  parents  of  the  child  are  laboring  people, 
and  had  to  be  constantly  employed.  When  the  accident 
occurred,  the  father  was  at  work  in  a  lumber  yard  not  far  dis- 
tant, and  the  mother  was  engaged  in  her  usual  domestic  affairs. 
The  law  has  not  required  that  persons-  in  their  station  in  life 
shall  keep  a  constant  watch  over  their  children,  nor  can  the 
want  of  such  care  be  imputed  to  them  as  negligent  conduct. 
The  former  decisions  of  this  court  are  conclusive  on  this  branch 
of  the  case.  City  of  Chicago  v.  Major,  18  111.  349;  Chicago 
and  Alton  Railroad  Co.  v.  Gregory,  58  111.  226. 
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It  is  suggested  the  mother  was  guilty  of  negligence  or  some 
omission  of  duty  after  she  discovered  her  child  was  in  the 
water,  in  not  rescuing  it  sooner.  We  do  not  think  so.  On 
discovering  the  condition  of  her  child,  she  gave  the  alarm,  and 
her  neighbors  came  to  her  assistance.  It  may  be  she  did  not 
act  as  many  would  have  done  under  the  circumstances,  but  it 
could  not  be  expected  she  would  act  with  that  calm  and  delib- 
erate judgment  persons  would  exercise  under  no  excitement 
The  physician  described  her,  on  his  arrival  a  few  moments 
after  the  accident,  as  bereft  of  her  senses,  holding  her  dead 
child  in  her  arms  and  refusing  even  to  allow  him  to  touch  it. 
Under  the  circumstances,  it  would  be  most  unreasonable  to 
declare  she  was  guilty  of  contributory  negligence  because  she 
may  not  have  adopted  the  speediest  and  best  way  to  extricate 
her  child  on  the  instant  she  discovered  the  appalling  fact  of 
its  peril.  Such  a  conclusion  would  be  abhorrent  to  our  sense 
of  justice. 

But  most  important  of  all  inquiries  in  the  case  is,  whether 
defendant  was  guilty  of  negligence  that  contributed  to  pro- 
duce the  death  of  plaintiff's  intestate.  On  this  point  we 
think  there  can  be  no  doubt.  This  ditch  was  in  the  street, 
bordering  on  the  sidewalk,  which  was  very  narrow,  was  in 
front  of  the  residence  of  the  parents  of  deceased,  was  filled 
with  water  to  the  depth  of  near  five  feet,  and  was  without 
guards  of  any  kind  whatever  to  prevent  children  or  other  per- 
sons from  falling  into  it.  It  was  situated  in  the  midst  of  a 
dense  population,  and  had  been  there  so  long  the  city  officers 
must  have  been  perfectly  familiar  with  its  location  and  exist- 
ence. Unless  protected  by  suitable  guards,  it  was  a  most  dan- 
gerous place.  It  was  gross  negligence  in  the  city  to  permit 
the  existence  of  anything  so  dangerous  in.  a  public  street  much 
frequented,  where  the  slightest  indiscretion  on  the  part  of  a 
child  would  expose  it  to  imminent  peril,  if  not  death.  There 
is  no  excuse  shown  for  the  conduct  of  the  city  authorities  in 
this  regard.  It  was  a  plain  and  palpable  omission  of  duty. 
City  of  Chicago  v.  Major,  supra. 

Only  pecuniary  damages  can  be  recovered  in  such  actions 
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as  this.  Nothing  can  be  given  as  solace  or  for  bereavement 
suffered.  Under  instructions  declaring  the  true  rule  for  esti- 
mating the  damages,  the  jury  found  for  plaintiff,  in  the  sum 
of  $800,  but  one  of  the  errors  assigned  is,  the  amount  found 
is  excessive.  As  a  matter  of  law,  we  can  not  so  declare,  and 
as  a  matter  fact,  how  can  we  know  the  amourit  is  in  excess  of 
the  pecuniary  damages  sustained?  When  proof  is  made  of 
the  age  and  relationship  of  fhe  deceased  to  next  of  kin,  the 
jury  may  estimate  the  pecuniary  damages  from  the  facts 
proven,  in  connection  with  their  own  knowledge  and  experi- 
ences in  relation  to  matters  of  common  observation.  It  is  not 
indispensable  there  should  be  proof  of  actual  services  of  pecu- 
niary value  rendered  to  next  of  kin,  nor  that  any  witness  should 
express  an  opinion  as  to  the  value  of  services  that  may  have 
been  or  might  be  rendered.  Where  the  deceased  was  a  minor, 
and  left  a  father  who  would  have  been  entitled  to  his  services 
had  he  lived,  the  law  implies  a  pecuniary  loss,  for  which  com- 
pensation, under  the  statute,  may  be  given. 

As  was  said  in  Chicago  and  Alton  Railroad  Co.  v.  Shan- 
non, 43  111.  338,  what  the  life  of  one  person  is  worth,  in  a  pecu- 
niary sense,  is  a  question  incapable,  in  its  nature,  of  exact 
determination.  How  this  pecuniary  damage  is  to  be  measured, 
and  what  shall  be  the  amount,  must  be  left  largely  to  the  dis- 
cretion of  the  jury.  The  rule  declared  has  been  adhered  to  in 
recent  cases  in  this  court,  arising  under  this  statute. 

In  The  City  of  Chicago  v.  Major,  supra,  a  verdict  for  pre- 
cisely the  same  amount  as  in  this  case  was  sustained  for  causing 
the  death  of  a  child  four  years  old.  Under  the  rule  established, 
we  do  not  see  how  we  can  disturb  the  verdict,  or  even  say  it 
is  excessive.  Certainly  it  is  not  so  great  as  to  appear  to  be 
oppressive,  or  as  being  the  result  of  passion  and  prejudice. 

Objections  are  taken  to  but  one  of  the  instructions  given 
for  plaintiff,  and  that  has  relation  to  the  doctrine  of  compara- 
tive negligence.  It  is  slightly  inaccurate,  but  it  contains 
nothing  that,  by  any  possibility,  could  have  misled  the  jury, 
under  the  evidence.  As  we  have  seen,  the  parents  were  guilty 
of  no  negligence  whatever  in  regard  to  the  care  of  the  child, 
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and  the  doctrine  of  the  instruction,  even  if  it  had  been  stated 
with  entire  accuracy,  would  have  had  no  appropriate  applica- 
tion to  the  case.  It  is  conclusively  proven  defendant  was 
guilty  of  gross  negligence  in  permitting  the  existence  of  that 
which  caused  the  death  of  the  child.  That  was  the  only  con- 
troverted question  in  the  case.  There  was  no  sut?h  thing  as 
the  comparative  negligence  of  the  parties  involved,  and  an 
instruction  upon  that  subject  was  useless.  It  might  properly 
have  been  refused,  but  the  giving  of  it  did  not,  in  our  opinion, 
prejudice  defendant  in  the  slightest  degree. 

The  substance  of  defendant's  refused  instructions  was  con- 
tained in  those  given,  and  there  was  no  error  in  refusing  to 
give  others  embodying  the  same  principle.  Indeed,  the  in- 
structions state  the  law  very  favorably  for  defendant's  theory 
of  the  case,  and  on  that  score  there  can  be  no  just  complaint. 

On  the  whole  record,  we  think  justice  has  been  done,  and 
the  judgment  will  be  affirmed. 


Judgment  affirmed. 


Chakles  L.  Hancock 

v. 
John  Yunkek  et  al. 

1.  Contract  —  whether  creating  a  corporate  or  individual  liability. 
Where  a  lease  is  made  to  a  de  facto  corporation  by  its  corporate  name,  and 
all  the  covenants  for  the  payment  of  rent,  taxes,  rates,  for  care  and  repairs, 
and  surrender  of  possession,  are  expressed  to  be  by  it,  its  associates,  succes- 
sors and  assigns,  and  at  the  conclusion  it  recites  that  the  lessor  signs  in  his 
own  proper  person,  and  that  the  party  of  the  second  part,  the  corporation, 
signs  through  its  trustees,  it  will  not  create  any  personal  liability  on  the 
trustees  signing,  but  a  corporate  liability. 

2.  Agency — liability  of  agent  on  contract  executed  by  him.  An  action 
can  not  be  maintained  against  an  agent  on  an  instrument  executed  by  him 
in  behalf  of  his  principal,  unless  it  contains  apt  words  to  charge  him  per- 
sonally, even  though  he  acts  without  authority  or  in  excess  of  authority ; 
but  he  may  become  personally  liable  on  a  contract  containing  apt  words  to 
bind  him,  and  then  the  words  descriptive  of  his  agency  will  be  rejected  as 
surplusage. 
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3.  Remedy  against  agent  who  acts  without  authority.  The  remedy 
against  one  for  falsely  assuming  to  act  as  agent  of  an  individual  or  a  public 
corporation,  is  an  action  on  the  case  and  not  on  the  contract  made  by  him. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Appellant  sued  appellees  in  an  action  of  covenant  in  the 
court  below,  on  an  instrument  of  which  the  following  is  a  copy: 

"This  indenture,  made  this  3d  day  of  January,  A.  D.  1866, 
between  Charles  L.  Hancock,  of  Chicago,  Cook  county,  Illinois, 
of  the  first  part,  and  the  Chicago  Literary  Association,  of  the 
city  of  Chicago,  Cook  county,  Illinois,  of  the  second  part, 

"  Witnesseth:  That  the  said  party  of  the  first  part,  for  and 
in  consideration  of  the  covenants  and  agreements  hereinafter 
mentioned,  to  be  kept  and  performed  by  said  party  of  the 
second  part,  their  associates,  successors  and  assigns,  has  de- 
mised and  leased  to  the  party  of  the  second  part  (the  premises 
mentioned  in  the  declaration).  The  lessees  have  liberty  to 
make  alterations  and  improvements  to  fit  the  premises  for 
their  occupancy,  *  *  *  *  *  and  to  underlet  said  prem- 
ises to  other  societies,  and  to  sell  or  allow  to  be  sold  all  kinds 
of  wines,  beer  or  liquors.  Term  of  lease  from  February  1, 
A.  D.  1866,  until  February  1,  1871.  And  the  said  party  of 
the  second  part,  in  consideration  of  leasing  the  premises  afore- 
said by  the  said  party  of  the  first  part,  covenant  and  agree 
with  the  said  party  of  the  first  part,  his  heirs,  executors,  ad- 
ministrators and  assigns,  to  pay  the  said  party  of  the  first  part, 
as  rent  for  said  premises,  $2400  per  yearf  payable  monthly  in 
advance,  in  sums  of  $200  each.  And  that  said  second  party 
has  received  said  demised  premises  in  good  order  and  condi- 
tion, and  that  at  the  expiration  of  the  term  of  this  lease  men- 
tioned, or  sooner  determination  thereof  by  forfeiture,  they  will 
yield  up  said  premises  to  said  party  of  the  first  part  in  as  good 
condition  as  when  the  same  were  entered  upon  by  the  said 
party  of  the  second  part,  loss  by  fire  or  inevitable  accident  or 
ordinary  wear  excepted ;  and  also  will  keep  said  premises  in 
good  repair  during  the  lease,  at  their  own  expense. 
14— 83d  III. 
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"  It  is  further  agreed  by  said  party  of  the  second  part,  that 
neither  they  nor  their  legal  representatives  will  underlet  said 
premises,  or  any- part  thereof,  or  assign  this  lease,  without  the 
written  assent  of  said  Hancock  thereto,  except  as  above  pro- 
vided; and  the  said  Chicago  Literary  Association,  for  them- 
selves, their  associates,  successors  and  assigns,  agree,  further, 
to  pay  all  water  rents,  etc.,  during  the  term.  *  *  * 
"  (Usual  clause  of  forfeiture  for  non-payment  of  rent.) 
"  Witness  the  hands  and  seals  of  the  parties  aforesaid,  to-wit: 
the  said  party  of  the  first  part  in  his  own  proper  person,  and 
that  of  said  society  through  their  trustees. 

"Charles  L.  Hancock,  [seal.] 

"A.  "Weinberg-,  [seal.] 

"John  Shroeder,  [seal.] 

"John  Yttnker,  Pres.,  [seal.] 

"Isaac  Pflatjm,  Sec'y,  [seal.] 

"Dr.  Charles  Luedicke,  Treas.,  [seal.] 

"Che.  H.  Julius,  [seal.] 

"John  J.  Weber,  [seal.] 
"Trustees  of  the  Chicago  Literary  Association." 

Plaintiff,  himself,  testified,  showing  possession  and  use  of 
the  premises  under  the  lease,  the  payment  of  rent,  on  several 
occasions  for  which  he  gave  his  receipt  to  "  The  Chicago  Lit- 
erary Association,"  and  that  there  was  rent  and  interest  thereon 
due  him  at  the  time  of  testifying,  amounting  to  $3212.33. 

Defendants  gave  in  evidence  the  following: 

"  This  certifies,  that  at  a  meeting  held  on  the  first  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-six,  at  the  house  known  as  Number  158  Madison 
street,  in  the  city  of  Chicago,  in  the  county  of  Cook,  in  the 
State  of  Illinois,  Charles  Luedicke,  John  Yunker,  John  J. 
Weber,  Alexander  Weinberg,  Isaac  Pfiaum  and  Christian  H. 
Julius,  all  being  citizens  of  the  United  States  and  citizens  of 
the  State  of  Illinois,  and  of  full  age,  did  associate  themselves 
into  a  society,  under  and  by  virtue  of  an  act  entitled  'An  act 
for  the  incorporation  of  benevolent,  educational,  literary,  mu- 
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sical,  scientific  and  missionary  societies,  including  societies 
formed  for  mutual  improvement  or  for  the  promotion  of  arts/ 
passed  by  the  General  Assembly  of  the  State  of  Illinois,  and 
approved  February  24,  1859.  The  name  and  style  of  said  so- 
ciety, by  which  the  same  shall  be  known  in  law,  is  '  Chicago 
Literary  Association.'  The  same  is  and  shall  be  located  and 
doing  business  in  the  city  of  Chicago,  in  the  county  of  Cook, 
State  of  Illinois,  and  the  object  and  purpose  of  said  society  is 
mutual  improvement  of  its  members,  and  promoting  literary 
objects,  by  founding  a  library  and  reading  room  for  the  free 
use  of  the  members  of  said  society. 

"  And  this  further  certifies,  that  at  the  meeting  the  follow- 
ing persons  were  elected  as  the  officers  of  said  society  for  and 
during  the  first  year  of  said  society,  said  term  commencing 
with  the  first  day  of  January,  1866,  to-wit:  for  president,  John 
Yunker;  for  secretary,  Isaac  Pflaum;  for  treasurer,  Charles 
Luedicke;  and  for  trustees,  Christian  H.  Julius,  Alexander 
Weinberg,  John  J.  Weber,  Isaac  Pflaum,  Charles  Luedicke, 
and  John  Yunker. 

"  In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals  this  second  day  of  January,  A.  D.  1866. 

Signed,  "Charles  Luedicke,  [seal.] 

"John  Yunker,  [seal.] 

"Isaac  Pflaum.  [seal.] 

"Chr.  H.  Julius,  [seal.] 

"John  J.  Weber,  [seal.] 

"Alexander  Weinberg."  [seal.] 
(Certificate  of  acknowledgment,   dated  January   3,   1866. 
Certificate  of  the  Secretary  of  State  of  Illinois,  that  the  above 
is  a  true  copy  of  the  articles  of  incorporation  of  the  Chicago 
Literary  Association,  filed  in  his  office  January  6,  1866.) 

Defendants  also  offered  to  prove  that  a  duplicate  copy  of  the 
certificate  or  articles  of  incorporation  was,  on  the  3d  day  of 
January,  1866,  filed  in  the  office  of  the  recorder  of  Cook  county, 
and  that  the  records  of  the  recorder  had  been  destroyed  by 
fire,  but  this  was,  on  plaintiff's  motion,  excluded  by  the  court, 
to  which  defendants  excepted. 
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Defendants  also  offered  to  prove  that  said  literary  associa- 
tion, immediately  after  organization,  purchased  property  and 
furnished  a  hall  and  library,  and  fitted  up  a  reading  room,  for 
the  purpose  of  showing  user  as  a  corporation;  but  this,  also, 
was,  on  motion  of  plaintiff,  excluded  by  the  court,  to  which 
defendants  excepted. 

Other  evidence  was  given  by  defendants,  to  which  it  is  un- 
necessary to  refer. 

By  agreement'of  parties,  the  issues  were  tried  by  the  court 
without  the  intervention  of  a  jury.  Judgment  was  given  for 
the  defendants,  and  the  plaintiff  brings  the  case  to  this  court 
by  appeal. 

Mr.  Emory  Washburn,  Jr.,  for  the  appellant. 

Messrs.  Barker  &  Buell,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Two  questions  are  presented  by  this  record  for  our  deter- 
mination : 

First— Does  the  covenant  in  the  lease  to  pay  rent  purport 
to  be  the  covenant  of  the  defendants,  individually? 

Second — If  the  defendants  did  not,  in  fact,  bind  a  legally 
organized  corporation  by  the  terms  of  the  lease,  are  they, 
themselves,  liable  to  an  action  of  covenant  upon  it? 

As  to  the  first  point,  we  think  it  clear  the  covenants  in  the 
lease,  on  behalf  of  the  lessee,  do  not  purport  to  be  the  cove- 
nants of  the  defendants,  individually.  iV".  W.  Distilling  Co. 
v.  Brant,  69  111.  658.  The  case  is  not  analogous  to  Powers 
v.  Briggs  et  al.  79  111.  493,  and  other  cases  of  like  tenor  cited 
by  the  counsel  for  the  plaintiff. 

The  evidence  shows  that  "  The  Chicago  Literary  Association" 
was  organized  as  a  corporation,  de  facto,  at  least.  It  was  the 
lessee,  and  by  it,  its  associates,  successors  and  assigns,  are  all 
the  covenants  that  relate  to  the  payment  of  rent,  taxes,  rates, 
care  and  repair  of  the  premises,  and  surrender  of  possession, 
etc.,  to  be  performed.     And,  at  the  conclusion  of  the  lease,  it 
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is  recited,  the  party  of  the  first  part,  the  plaintiff,  signs  in  his 
own  proper  person,  and  the  party  of  the  second  part,  which  is 
"  The  Chicago  Literary  Association,"  signs  "  through  its  trus- 
tees." It  is  thus  seen,  the  entire  phraseology  of  the  instru- 
ment expressly  excludes  the  idea  of  an  intentional  personal 
liability,  and  is  such  as  is  appropriate  and  ordinarily  used  to 
express  corporate  liability. 

Upon  the  second  point,  there  is  no  doubt  that  "  the  signa- 
ture of  an  agent  amounts  to  an  affirmation  that  he  has  author- 
ity  to  do  the  particular  act,  or,  at  all  events,  that  he,  honafide, 
believes  himself  to  have  that  authority."  Story  on  Agency, 
§  264.  But  the  question  here  is  not  whether  these  defendants 
may  be  held  liable  to  the  plaintiff  in  a  proper  form,  of  action, 
but  whether  they  are  liable  in  this  form  of  action — i.  e.,  cove- 
nant upon  the  lease. 

Story,  in  the  work  just  quoted  from,  §  264a,  says:  "It 
seems  clear  that  in  no  case  can  an  agent  be  sued  on  the  very 
instrument  itself,  as  a  contracting  party,  unless  there  are  apt 
words  therein  so  to  charge  him.  Thus,  if  a  person  acting  as 
agent  for  another  should,  without  authority  or  exceeding  his 
authority,  make  and  execute  a  deed  in  the  name  of  his  princi- 
pal, and  not  in  his  own  name,  the  agent  would  not  be  liable 
thereon,  although  it  would  not  bind  the  principal."  But  he 
further  says,  where  there  are  apt  words  which  may  charge  him 
personally,  and  yet  he  signs  the  same,  in  his  own  name,  as 
agent  of  another,  the  question  may  be  presented  under  a  differ- 
ent aspect,  and  he  gives  this  example:  "If  an  agent  should, 
without  due  authority,  make  a  promissory  note,  saying  in  it, 
'  I  promise  to  pay,'  etc.,  and  sign  it  C  D,  by  A  B,  his  agent, 
or  'A  B,  agent  of  C  D,'  in  such  a  case  may  the  words  as  to 
the  agency  be  rejected,  and  the  agent  be  held  personally 
answerable  as  the  promisor  of  the  note?"  "Upon  this  point," 
he  says,  "the  authorities  do  not  seem  to  be  entirely  agreed." 
The  same,  in  substance,  will  be  found  in  Chitty  on  Contracts 
(11  Am.  Ed.),  314.  See,  also,  Stetson  v.  Patten,  2  G-reenleaf, 
358;  Ballon  v.  Talbott,  16  Mass.  461;  Delius  v.  Canthorn, 
2  Dev.  90;  Ably  v.  Chase,  6  Cush.  56,  57;  Moor  v.  Wilson, 
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26  1ST.  H.  432;  American  Leading  Cases  (5  Ed.)  Notes  to 
RatKbon  v.  Budlong,  767,  side  p.  636. 

The  question  under  consideration  was  not  before  the  court 
in  Wheeler  v.  Reed,  36  111.  91,  nor  in  Mann  et  al.  v.  Rich- 
ardson, 66  id.  481,  and  what  was  there  said  affecting  it  was 
by  way  of  argument  merely,  and,  so  far  as  intended  to  an- 
nounce a  principle,  must  be  understood  as  restricted  to  cases 
where  there  are  apt  words  in  the  instrument  to  charge  the 
agent  personally,  by  rejecting  the  words  descriptive  of  his 
agency  as  surplusage. 

In  Duncan  v.  JViles,  32  111.  532,  the  court  quoted  with  ap^ 
proval,  however,  this  language  from  the  opinion  of  the  court 
in  Abhy  v.  Chase,  supra,  and  predicated  the  decision  upon  it, 
and  upon  other  cases  of  like  tenor:  "When  one  who  has  no 
authority  to  act  as  another's  agent  assumes  so  to  act,  and  makes 
either  a  deed  or  a  simple  contract  in  the  name  of  the  other,  he 
is  not  personally  liable  on  the  covenants  in  the  deed,  or  on 
the  promise  in  the  simple  contract,  unless  it  contain  apt 
words  to  bind  him  personally.  The  only  remedy  against  him 
in  this  commonwealth,  is  an  action  on  the  case  for  falsely  as- 
suming authority  to  act  as  agent." 

It  is  true,  in  that  case  the  agent  sought  to  be  held  person- 
ally responsible  assumed  to  act  as  the  agent  of  a  public  corpo- 
ration, and  there  is  a  distinction  between  the  measure  of 
liability  imposed  upon  public  and  private  agents;  but  the 
authorities  referred  to  and  relied  upon  apply,  so  far  as  the 
form  of  the  remedy  is  concerned,  as  well  to  private  as  to 
public  agents. 

We  regard  what  is  quoted  from  Story,  supra,  as  a  correct 
statement  of  the  result  of  the  authorities,  and  think  it  is  not 
inconsistent  with  anything  that  has  been  heretofore  decided 
by  this  court. 

Inasmuch,  therefore,  as  the  undertaking  to  perform  the 
covenants  in  the  lease  of  the  party  of  the  second  part  assumes 
to  be  that  of  "  The  Chicago  Literary  Association  "  alone,  and 
there  are  no  apt  words  from  which  an  individual  undertaking 
can  be  implied,  if  we  shall  reject  the  name  "  The  Chicago  Lit- 
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erary  Association  "  wherever  it  occurs,  we  must  hold  that  the 
defendants  can  not  be  held  individually  responsible  in  the  pre- 
sent action  on  the  lease,  and  affirm  the  judgment. 

Judgment  affirmed. 


Isaac  W.  Gakvin 

v. 

WiLLAKD   Wiswell. 

1.  County  order — negotiable  under  the  statute.  An  order  issued  by  a 
county  on  its  treasurer,  payable  to  a  person  therein  named  on  a  day  certain, 
is  a  negotiable  instrurneut,  under  the  statute,  as  much  so  as  a  promissory 
note. 

2.  Assignment — when  legal  title  passes  by  delivery.  A  county  bond  or 
order  for  the  payment  of  money  payable  to  bearer,  is  negotiable  by  delivery, 
without  being  indorsed,  and  the  legal  title  will  pass  the  same  as  a  bank  bill, 
by  delivery. 

3.  Same — when  indorsement  necessary.  A  county  bond  or  order  payable 
to  a  person  therein  named,  or  bearer,  can  not  be  transferred  so  as  to  vest  the 
legal  title,  except  by  indorsement  of  the  pajTee,  but  the  equitable  title  may 
pass  b}^  a  sale  and  mere  delivery. 

r4.  Promissory  note — possession  evidence  of  ownership.  Possession  of 
a  note,  bond  or  bill,  unattended  by  circumstances  which,  in  a  reasonable 
mind,  ought  to  excite  suspicion  or  distrust,  or  put  a  party  on  inquiry,  is 
prima  facie  evidence  of  ownership  in  the  holder,  and  a  purchaser  from  such 
a  holder  will  be  protected  until  his  purchase  is  assailed  by  one  who  can 
establish  a  legal  title  to  the  instrument. 

5.  Same — trover  for  note  lost  and  found.  If  a  negotiable  instrument  is 
lost,  and  found  and  put  in  the  market,  and  purchased  by  one  without  notice 
of  the  facts,  the  holder  of  the  legal  title  and  owner,  upon  demand,  may 
maintain  trover  for  its  value. 

6.  Same — rights  of  equitable  owner  of  lost  note,  as  against  an  innocent 
purchaser  from  the  finder.  The  equitable  owner  of  a  lost  note  or  other,  nego- 
tiable paper,  has  no  superior  equities  to  those  of  an  innocent  purchaser  for 
value  in  the  market,  and  can  not  maintain  any  action  against  such  pur- 
chaser.  ' 

7.  Negligence — upon  whom  loss  must  fall.  Where  one  of  two  innocent 
parties  is  to  suffer  loss,  it  must  fall  upon  the  one  first  in  fault.  If,  therefore, 
the  equitable  owner  of  a  note  loses  the  same,  and  it  is  found  and  put  upon 
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the  market,  and  conies  into  the  hands  of  an  innocent  arid  bona  fide  pur- 
chaser, the  loss  must  fall  upon  the  loser  of  the  note  for  his  negligence  in 
not  taking  proper  care  of  the  same. 

Appeal  from  the  Circuit  Court  of  DeKalb  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Mr.  Charles  Kellum,  and  Mr.  John  J.  McKinnon,  for  the 
appellant. 

Mr.  W.  D.  Barry,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  Isaac  W.  Garvin  against 
"Willard  "Wiswell,  to  recover  money  which  the  defendant  had 
received  from  the  county  treasurer  of  DeKalb  county,  in  pay- 
ment of  a  certain  county  bond  and  coupons  attached,  which 
the  plaintiff  claimed  to  own. 

The  bond  and  coupon  were  in  the  following  form : 

"No.  889.  $100.00 

State  of  Illinois,  )  Board  of  Supervisors, 

DeKalb  County,  j  ss'  September  term,  1864. 

Treasurer  of  DeKalb  County: 

On  the  first  day  of  July,  A.  D.  1874,  pay  to  John  Murphy, 
or  bearer,  $100,  out  of  the  funds  appropriated  for  bounties  to 
volunteers,  with  interest  at  the  rate  of  8  per  cent  per  annum 
from  this  date,  upon  the  presentation  of  the  annexed  coupons. 

Dated,  January  1,  A.  D.  1865. 
Countersigned   and  registered,   )       Aarqn  k  g  CWJ^ 

K.  A.  Smith,  Co.  Treasurer,      j  ' 

No.  1.  $8.00 

State  of  Illinois,    ) 
DeKalb  County,   j 

The  treasurer  of  said  county  will  pay  $8  to  bearer,  on  the 
first  day  of  July,  1874,  being  one  year's  interest  up  to  that  date, 
on  county  order  No.  889.     Dated,  January  1,  1865. 

K.  A.  Smith,  Treasurer. 
A.  K.  Stiles,  Clerk." 
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The  plaintiff  testified  that  he  purchased  of  one  Morris  Hol- 
comb,  the  bond,  and  paid  for  it,  and,  in  the  spring  of  1870,  he 
lost  it. 

It  appears,  from  the  defendant's  evidence,  that  he  purchased 
the  bond  in  July,  1870,  of  one  E.  F.  Dutton.  The  purchase 
was  made  by  Pierce  &  Dean,  defendant's  bankers.  The  de- 
fendant had  no  knowledge,  when  he  made  the  purchase,  that 
the  bond  had  been  lost,  or  that  plaintiff  had  any  claim  upon 
it.  Indeed,  it  was  admitted  on  the  trial  that  the  defendant 
was  an  innocent  purchaser  for  a  valuable  consideration. 

It  is  insisted,  on  behalf  of  the  plaintiff,  that,  as  the  bond 
was  payable  to  Murphy,  or  bearer,  and  was  never  indorsed  by 
him,  the  legal  title  did  not  pass  to  the  defendant,  while,  on 
the  other  hand,  it  is  contended  that  the  legal  title  passed  by 
delivery. 

Under  the  language  of  our  statute  in  force  at  the  time  the 
defendant  obtained  the  bond,  we  entertain  no  doubt  it  was  a 
negotiable  instrument.  Sec.  3,  Gross'  Statutes  of  1869,  461, 
declares,  all  promissory  notes,  bonds,  due  bills  and  other  in- 
struments in  writing  made  or  to  be  made  by  any  person  or 
persons,  body  politic  or  corporate,  whereby  such  person  or  per- 
sons promise  or  agree  to  pay  any  .sum  of  money,  shall  be  taken 
to  be  due  and  payable,  and  the  sum  therein  mentioned  shall, 
by  virtue  thereof,  be  due  and  payable  to  the  person  to  whom 
said  note,  bond,  bill  or  other  instrument  in  writing  is  made. 

Section  4  declares,  any  such  note,  bond,  bill  or  other  instru- 
ment in  writing,  made  payable  to  any  person,  shall  be  assign- 
able by  indorsement  thereon  under  the  hand  or  hands  of  such 
person,  and  of  his,  her  or  their  assignee,  in  the  same  manner 
as  bills  of  exchange  are,  so  as  absolutely  to  transfer  and  vest 
the  property  thereof  in  each  and  every  assignee  or  assignees 
successively. 

The  bond  in  question  was  an  instrument  in  writing,  whereby 
the  county,  by  its  officers,  promised  at  a  certain  time  to  pay 
John  Murphy  a  certain  sum  of  money,  and  as  clearly  falls 
within  the  provision  of  the  statute  as  would  a  promissory  note. 
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See,  also,  sec.  1500,  vol.  2,  page  435,  Daniel  on  Negotiable  In- 
struments, and  cases  cited  in  the  note. 

If  the  bond  had  been  payable  to  bearer,  we  understand  the 
law  to  be  well  settled  that  it  could  have  been  negotiated  by 
delivery,  without  being  indorsed.  In  such  case  the  legal  title 
to  the  instrument  would  pass  the  same  as  a  bank  bill,  by  mere 
delivery.  Johnson  v.  Stark  Co.  24  111.  75;  Jones  v.  Nellis, 
41  111.  482. 

This  bond  was  not,  however,  payable  to  bearer,  but  to  John 
Murphy,  or  bearer,  and  it  has  been  uniformly  held,  in  this  State, 
that  a  negotiable  instrument,  payable  to  a  person  named,  or 
bearer,  could  not  be  transferred  so  as  to  vest  the  legal  title 
except  by  indorsement.  Boosa  v.  Crist \  17  111.  451 ;  Wilder 
v.  De  Wolf,  24  111.  191. 

So  far,  therefore,  as  the  legal  title  to  the  instrument  is  con- 
cerned, under  the  decisions  of  this  State,  it  remained  in  the 
original  payee,  John  Murphy;  but  while  the  legal  title  to  a 
negotiable  instrument  can  not  be  transferred  except  by  indorse- 
ment, the  equitable  title  may  and  often  does  pass  by  sale  and 
delivery. 

This  brings  us  to  the  consideration  of  the  rights  of  the  par- 
ties to  the  record  in  relation  to  the  money  obtained  by  the 
defendant  from  the  county,  in  payment  of  the  bond. 

The  defendant  found  the  bond  on  the  market,  in  the  hands 
of  one  Dutton,  and  purchased  it  of  him  in  perfect  good  faith, 
paying  its  full  value,  without  notice  that  the  plaintiff  had 
either  right,  title  or  interest  therein. 

Possession  of  a  note,  bond  or  bill,  unattended  by  circum- 
stances which,  in  a  reasonable  mind,  ought  to  excite  suspicion 
or  distrust,  or  put  a  party  on  inquiry,  is  prima  facie  evidence 
at  least  of  title  in  the  holder.  McConnell  v.  Uodson,  2  Gilm. 
640.  "When,  therefore,  the  defendant  found  the  bond  in  the 
possession  of  Dutton,  in  the  absence  of  any  fact  or  circum- 
stance calculated  to  show  that  the  plaintiff  had  any  interest 
therein,  or  that  Dutton  was  a  dishonest  holder,  the  defendant 
had  a  right  to  presume  that  the  possessor  of  the  instrument 
was  the  bona  fide  owner,  and  he  will  be  protected  in  his  pur- 
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Mr.  Justice  Dickey,  dissenting. 

chase  until  assailed  by  some  person  who  can  establish  a  legal 
title  to  the  instrument. 

It  is  obvious,  from  the  evidence,  that  the  plaintiff  failed  to 
establish  title  to  the  bond,  or  an  equity  superior  to  that  of  the 
defendant.  The  plaintiff  claims  to  have  purchased  the  bond 
of  Morris  Holcomb,  but  he  does  not  show  that  Morris  Hol- 
comb  was  the  legal  or  even  equitable  owner.  It  nowhere 
appears  where  or  of  whom  Holcomb  obtained  the  bond.  Sup- 
pose it  was  stolen  by  him,  obviously  his  transfer  would  not 
create  a  right  in  the  plaintiff  superior  to  that  held  by  himself, 
and  had  the  legal  owner  found  the  bond  in  the  possession  of 
the  plaintiff,  obtained  under  such  circumstances,  he,  no  doubt, 
upon  demand,  might  have  maintained  trover  for  its  value. 

But  suppose  we  indulge  the  presumption  that  Morris  Hol- 
comb, when  he  sold  to  the  plaintiff,  was  the  equitable  owner, 
and  that  the  plaintiff,  after  he  obtained  the  bond,  lost  it,  and 
it  was  found  by  some  unknown  person,  and  sold  in  the  market 
for  value,  and  finally  passed  into  the  hands  of  Dutton,  who 
sold  to  the  defendant  for  full  value.  Under  such  circum- 
stances, we  do  not  understand  that  the  equities  of  the  plaintiff 
are  superior  to  those  of  the  defendant. 

It  is  said,  in  Story  on  Promissory  Notes,  590,  losing  a  prom- 
issory note  ordinarily  implies  negligence  on  the  part  of  the 
loser,  and  the  inevitable  results  of  such  negligence  ought  to 
fall  upon  him,  rather  than  upon  an  innocent  party. 

We  understand  the  rule  to  be  general,  that,  where  one  of 
two  innocent  parties  is  to  suffer,  the  loss  must  fall  upon  the 
one  first  in  fault.  If,  therefore,  the  plaintiff  lost  the  bond,  it 
was  by  this  negligent  act  that  it  found  its  way  upon  the  mar- 
ket, and  the  loss  should  be  visited  upon  him,  rather  than  the 
defendant,  who  purchased  without  notice  and  for  full  value. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey:  I  am  compelled  to  dissent  from  the 
conclusion  of  the  majority  of  the  court.  This  paper  is  not 
commercial  paper,  as  is  conceded  in  the  opinion.     In  relation 
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to  such  property,  in  equity,  where  the  equities  are  equal,  the 
first  in  time  is  the  first  in  right.  The  proofs  prima  facie 
show  plaintiff  to  be  the  equitable  owner,  and  there  is  nothing 
to  rebut  this  presumption.  The  defendant  also  gives  prima 
facie  evidence  that  he  was  the  equitable  owner,  but  this  pre- 
sumption is  rebutted  by  proof  of  prior  ownership  by  plaintiff, 
and  that  he  has  never  been  divested  of  his  equitable  title.  The 
mere  fact  that  he  lost  the  paper  did  not  deprive  him  of  his 
right. 


Jonathan  Hullinger 


Edwin  A.  Worrell. 

Sheriff — liability,  civilly,  for  escape  of  prisoner.  Where  a  sheriff  neg- 
ligently permits  one  in  his  custody  under  an  indictment  for  an  assault  with  a 
deadly  weapon  upon  B,  with  intent  to  inflict  a  bodily  injury,  to  escape,  and 
go  at  large,  and  such  person  makes  a  further  assault  upon  A,  and  threatens 
to  take  his  life,  whereby  A  is  put  to  expense  in  having  him  bound  over  to 
keep  the  peace,  A  can  not  maintain  an  action  on  the  case  against  the  sheriff 
for  the  escape,  nor  for  damages  from  the  subsequent  acts  of  the  escaped 
prisoner,  as  they  are  not  the  natural  and  probable  consequence  of  the  escape. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

Messrs.  Kilgour  &  Monahan,  for  the  appellant. 

Per  Curiam:  This  was  an  action  of  trespass  on  the  case, 
brought  by  the  plaintiff  against  the  defendant,  sheriff  of  the 
county  of  Whiteside.     The  declaration  contained  two  counts. 

The  first  set  up  that  defendant,  as  such  sheriff,  having  in  his 
lawful  custody  one  Gardner  Barker,  under  an  indictment  for  an 
assault  with  a  deadly  weapon  upon  the  plaintiff,  with  an  intent 
to  do  him  a  great  bodily  injury,  negligently  suffered  said  Bar- 
ker to  escape  from  his  custody,  and  that  afterward  Barker,  being 
at  large,  made  a  further  assault  upon  plaintiff,  and  threatened 
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to  take  his  life,  and  that  plaintiff,  for  his  safety,  was  compelled 
to  procure  Barker  to  be  bound  over  to  keep  the  peace,  about 
which  plaintiff  incurred  expense  and  sustained  damage,  for 
which  he  brings  his  suit. 

The  second  count  sets  up  that  defendant,  having  Barker  in 
his  custody  as  aforementioned,  discharged  him  out  of  his  cus- 
tody, and  incited  him  to  commit  an  assault  upon  the  plaintiff, 
for  which  assault  and  threats  to  commit  a  further  one,  plaintiff 
was  compelled  to  make  complaint  and  have  Barker  bound  over 
to  keep  the  peace,  by  means  whereof  plaintiff  suffered  loss  in 
a  large  sum  of  money.  The  court  below  sustained  a  demurrer 
to  the  declaration,  and  the  plaintiff  appealed. 

Neither  count  of  the  declaration  shows  any  cause  of  action 
in  the  plaintiff.  He  was  not  a  party  to  the  criminal  proceed- 
ing under  which  Barker  was  held  in  custody,  and  permitting 
the  escape  from  such  custody  was  no  legal  injury  to  the  plain- 
tiff. The  subsequent  assault  by  Barker  upon  plaintiff,  and  the 
procuring  him  to  be  bound  over  to  keep  the  peace,  were  not 
the  natural  and  probable  consequences  of  permitting  him  to 
escape  from  custody ;  nor  was  such  escape  from  custody  the 
proximate  cause  thereof.  See  City  of  Rockford  v.  Tripp, 
post,  p.  247.  If  a  charge  of  trespass  by  the  defendant  may  be 
made  out  of  the  second  count,  this  form  of  action  would  not 
lie  therefor,  the  suit  having  been  commenced  in  1871,  and 
judgment  rendered  in  1872,  before  the  passage  of  the  act  of 
1874  abolishing  the  distinction  between  the  actions  of  trespass 
and  trespass  on  the  case. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Lattra  Seymour 

v. 

Amarilla  Belding. 

1.  Contract — can  not  rest  partly  in  writing  and  partly  in  parol.  Where 
the  parties  reduce  their  contract  to  writing,  in  the  absence  of  fraud  or  mis- 
take, the  writing  must  be  regarded  as  embracing  the  whole  of  their  under- 
takings,  and  can  not  be  added  to  by  parol  testimony. 

2.  Same — rescission.  Where  parents  conveyed  their  residence  to  their 
son,  taking  back  a  lease,  or  writing,  securing  to  them  a  home  in  the  house 
during  their  lives, — a  privilege  never  denied  them, — the  conveyance  can  not 
be  set  aside  because  of  the  death  of  the  son,  where  no  fraud  was  practiced 
by  him. 

"Writ  of  Error  to  the  Circuit  Court  of  Carroll  county;  the 
Hon.  "W.  W.  Heaton,  Judge,  presiding. 

Mr.  Lyman  E.  De  Wolf,  for  the  plaintiff  in  error. 

Mr.  C.  B.  Smith,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  a  bill  in  chancery,  filed  by  Aaron  Belding  on  the 
14th  day  of  July,  1869,  to  set  aside  a  conveyance  made  by  him 
and  his  wife  on  the  19th  day  of  May,  1866,  to  his  son,  Harlow 
H.  Belding,  of  lot  7,  in  block  10,  in  the  town  of  Mount  Car- 
roll, in  this  State,  and  to  compel  a  conveyance  by  the  defend- 
ant in  error,  Amarilla  Belding,  the  widow  of  said  Harlow  H., 
of  the  undivided  half  of  the  lot,  the  fee  of  which  was  in  her 
at  the  time  of  filing  the  bill.  The  bill  alleges  that  the  real 
consideration  for  the  deed  from  Aaron  Belding  and  wife  to 
Harlow  H.  Belding  was  the  sum  of  $200,  to  be  paid  by  Harlow 
H.  to  his  father,  and  the  support,  care  and  maintenance  of  the 
latter  and  his  wife  during  their  natural  lives,  by  Harlow  H. ; 
that  soon  after  the  execution  of  the  deed,  Harlow  H.  became  in- 
capacitated for  taking  care  of  his  parents,  by  reason  of  a  para- 
lytic stroke,  and,  in  the  following  year,  removed  to  his  former 
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home,  in  Keokuk,  Iowa,  where  he  died  in  March,  1869,  having 
previously  had  the  undivided  half  of  the  property  conveyed 
to  his  wife,  the  defendant  in  error,  without  consideration,  and 
with  full  knowledge  on  her  part  of  complainant's  equity;  that, 
by  reason  of  the  premises,  the  said  agreement  of  Harlow  H. 
has  not  been  and  can  not  be  fulfilled,  and  the  consideration 
of  the  deed  from  complainant  and  wife  to  Harlow  H.  had 
failed.  Upon  the  final  hearing  on  proofs  taken,  the  circuit 
court  dismissed  the  bill  in  January,  1872.  On  the  2d  day  of 
March,  1876,  Laura  Seymour,  the  sole  surviving  child  and 
heir  of  Aaron  Eelding,  who  had  deceased  since  the  decree, 
sued  out  the  writ  of  error  herein  to  reverse  the  decree. 

The  proof  shows  that,  simultaneously  with  the  execution 
of  the  deed  by  Aaron  Belding  and  wife  to  Harlow  H.  Belding, 
there  was  executed  a  lease  and  agreement,  by  the  latter  to  the  two 
former,  purporting  to  be  an  indenture  between  them  as  parties 
of  the  first  part  and  second  part,  which  recited  that  the  party 
of  the  first  part  (Harlow  H.  Belding),  for  and  in  consideration 
of  the  deed  of  conveyance  made  by  the  party  of  the  second 
part  (Aaron  Belding  and  Fanny  Belding),  did  thereby  lease  to 
the  said  party  of  the  second  part  the  premises  in  question 
'during  the  term  of  their  natural  lives,  and  that  of  the  survivor 
of  them,  upon  the  terms  that  the  party  of  the  first  part,  with 
his  wife,  and  the  party  of  the  second  part,  were  to  have  the 
joint  occupancy  of  the  premises,  with  the  understanding  that 
they  might  reside  in  the  house  together  as  one  family,  or  as 
two  separate  families,  as  they  might  mutually  agree;  that 
there  was  to  be  no  leasing  or  sub-letting  by  either  party  during 
the  term ;  that  the  party  of  the  first  part  might  make  any 
improvements  he  thought  proper,  not  interfering  with  the 
comfort  of  the  other  party,  closing  as  follows:  "  It  being  the 
object  and  purpose  of  said  deed  of  conveyance  and  this  indent- 
ure to  secure  to  said  first  party  the  fee  simple  absolute  of  said 
premises — he  being  the  son  of  said  second  party — and  the  full 
possession  of  the  same  after  the  decease  of  the  second  party, 
and  to  absolutely  indemnify  him  for  such  repairs  and  improve- 
ments as  he  may  make  and  put  upon  said  premises  at  his  own 


224  Seymour  v.  Belding.  [Sept.  T. 

Opinion  of  the  Court. 

• 

expense,  and  at  the  same  time  to  secure  to  said  second  party  a 
home  during  the  remainder  of  their  natural  lives,  and  such 
care  and  attention,  in  their  old  age,  as  the  party  of  the  first 
part  or  his  wife  may  be  able  to  render."  Aaron  Belding  was 
at  the  time  eighty  years  of  age. 

The  record  shows  that  it  was  testified  to  by  Aaron  Belding 
that  Harlow  H.  was  to  support  the  former  and  his  wife  during 
their  lives,  and  give  Aaron  Belding  $200  for  pocket  money,  and 
that  plaintiff  in  error,  Laura  Seymour,  and  her  husband  testified 
to  admissions  of  Harlow  H.  Belding  to  the  same  effect,  made  by 
him  to  them  the  day  after  the  execution  of  the  writings;  but 
Aaron  Belding  admitted  that  he  supposed  the  life  lease  above 
mentioned  covered  the  whole  agreement.  The  attorney  who 
drew  up  the  writings,  and  was  present  at  the  time  of  their 
execution,  states  that,  at  the  request  of  Aaron  Belding,  he 
carefully  read  the  instrument  of  lease  and  agreement  to  him, — 
a  portion  of  it  the  second  time, — and  answered  some  questions 
asked  about  certain  clauses;  that  Aaron  Belding  finally  stated 
he  believed  he  understood  the  agreement;  that  he  had,  to  some 
extent,  explained  to  witness  the  arrangement  with  Harlow  H., 
and  that  there  was  not  a  word  said,  during  the  whole  conver- 
sation, in  reference  to  the  support  or  maintenance  of  Aaron 
Belding  or  his  wife  by  Harlow  H. ;  and  had  there  been  any 
such  agreement,  the  matter  of  such  support  and  maintenance, 
we  should  reasonably  suppose,  would  have  been  entered  upon 
immediately  after  the  execution  of  the  writings;  whereas,  the 
testimony  appears  to  show  that  each  family  furnished  their  own 
supplies  right  along.  The  defendant  testifies  that,  while  they 
lived  together  as  one  family,  Harlow  H.  furnished  a  certain 
class  of  supplies;  that,  in  the  fore  part  of  August,  1866,  they 
commenced  living  as  two  families,  each  family  occupying  a 
part  of  the  house. 

But,  without  further  remark  in  this  respect,  we  are  of  opinion 
that  the  written  lease  and  agreement  embodies  all  that  there 
was  of  any  contract  for  support  and  maintenance,  or,  at  least, 
that  it  must  be  taken  as  so  doing,  and  there  is  nothing  looking 
to  the  idea  of  support  and  maintenance  to  be  found  therein.   The 
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prime  object  of  the  arrangement,  so  far  as  Aaron  Belding  and  his 
wife  were  concerned,  was,  to  secure  to  them  a  home,  and  evi- 
dently nothing  further,  more  than  the  expectation  of  such  care 
and  attention  as  would  naturally  follow  from  the  son  living  in 
the  same  house  with  them.  The  property,  here,  was  a  town 
lot  and  dwelling,  only  valuable,  as  would  seem,  as  a  residence, 
and,  as  such  and  a  "  home,"  the  full  use  and  enjoyment  were 
secured  to  the  parents,  in  which  they  have  never  been  dis- 
turbed. 

It  appears  that,  before  this  time,  Harlow  H.  was  living  at 
Keokuk,  Iowa;  that,  under  the  inducement  held  out  to  him 
by  his  father,  that  he  would  give  him  this  property  if  he 
would  come  and  live  with  him,  he  removed  his  residence  to 
Mount  Carroll.  It  appears  that,  soon  after  the  execution  of 
the  deed,  Harlow  H.  made  valuable  improvements  upon  the 
premises,  including  the  building  of  a  law  office,  amounting  to 
some  hundreds  of  dollars;  that,  on  the  10th  of  July,  1866,  he 
was  stricken  with  paralysis,  and  disabled  from  attending  to 
business  until  in  the  fall  succeeding.  After  that,  although  in 
feeble  health,  he  seems  to  have  been  capable  of  attending  to 
ordinary  business  until  some  six  months  before  his  death.  In 
May,  1867,  he  moved  back  to  Keokuk,  Iowa,  and  remained 
there,  visiting  his  father  occasionally,  until  his  death,  wmich 
occurred  in  March,  1869.  The  circumstance  of  the  convey- 
ance of  one  undivided  half  of  the  lot  by  Harlow  Belding  and 
wife  to  one  Luther  McKean,  a  brother  of  the  wife,  and  by  the 
latter  to  the  wife  of  Harlow  Belding,  the  defendant  herein, 
appears  to  have  been  as  follows:  That  Harlow  Belding  was 
owing  McKean  some  $2100,  in  payment  of  which  Mrs.  Beld- 
ing conveyed  to  McKean  five  acres  of  land,  which  she  owned 
in  the  vicinity  of  Keokuk,  in  consideration  that  Harlow  Beld- 
ing should  convey  to  her  the  one  undivided  half  of  this  lot  in 
Mount  Carroll,  and  the  conveyances  were  made,  in  consumma- 
tion of  that  arrangement,  April  24,  1867. 

On  the  20th  of  May,  1867,  Harlow  Belding  and  wife  exe- 
cuted a  deed  of  conveyance  to  Aaron  Belding  of  the  one 
undivided  half  of  the  lot,  they  having,  on  the  18th  of  May, 
15— 83d  III. 
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1867,  executed  to  him  and  his  wife  a  release  of  the  rents  and 
income  of  the  lot,  and  a  grant  of  full  and  absolute  control  of 
the  property,  and  use  of  the  rents  and  profits  of  the  same 
during  their  natural  lives. 

The  cases  of  Frazier  v.  Miller,  16  111.  48,  and  Oard  v.  Oard, 
59  id.  46,  referred  to  by  counsel  for  plaintiff  in  error,  where  the 
rescission  of  contracts  of  a  somewhat  similar  character  was  sus- 
tained, were  quite  unlike  the  present  in  essential  facts.  There, 
the  grantor,  under  an  agreement  for  the  future  support  of 
himself  and  wife,  conveyed  his  entire  property  to  the  grantee. 
The  grantee,  upon  obtaining  possession  of  the  property,  wan- 
tonly disregarded  his  agreement,  and,  by  continued  ill-treat- 
ment, rendered  it  impossible  to  live  together,  and  compelled 
the  grantor  and  his  wife  to  leave  and  seek  refuge  elsewhere. 
The  conduct  of  the  grantees  there  was  such,  the  court  said,  as  to 
justify  the  presumption  that  the  contract  was  made  in  the  first 
instance  with  a  fraudulent  intent;  but  we  do  not  consider  the 
facts  here  as  affording  ground  for  the  presumption  of  any  such 
fraudulent  intent. 

We  are  of  opinion  the  court  decreed  rightly  in  dismissing 
the  bill,  and  the  decree  is  affirmed. 

Decree  affirmed. 


Samuel   J.  Walker  et  ah 
v. 
Levi  Abt  et  al. 

1.  Chancery — relief  to  co-defendant  without  cross-bill.  Where  a  party 
borrowed  money  of  a  bank  under  a  general  agreement  that  all  collaterals 
should  be  held  by  the  bank  for  any  balance  due  from  him,  and  gave  the  notes 
of  a  third  party,  secured  by  a  trust  deed  on  real  estate,  as  collateral  security, 
and  the  bank  sold  and  assigned  his  note,  and  the  purchaser  foreclosed  the 
trust  deed,  it  was  held,  that  the  surplus  arising  from  the  sale  could  be  decreed 
to  the  bank,  which  was  made  a  co-defendant,  without  its  filing  a  cross-bill. 

2.  Same— preservation  of  the  evidence.  Where  a  decree  finds  facts  from 
the  evidence,  and  they  are  sufficient  to  sustain  the  decree,  no  other  preser- 
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ration  of  the  evidence  is  necessary.  A  party  not  satisfied  with  a  decree 
finding  the  facts,  can  insist  upon  a  certificate  of  evidence  or  bill  of  excep- 
tions. 

3.  Decree — when  should  find  precise  amount.  On  foreclosure  of  a  deed 
of  trust,  where  the  decree  directs  the  payment  of  a  surplus  remaining  after 
paying  the  complainant  to  be  made  to  a  co-defendant,  there  being  no  cross- 
bill filed,  it  is  not  necessary  it  should  find  the  precise  amount  due  such  de- 
fendant, but  it  will  be  sufficient  to  find  that  there  is  clue  him  more  than  the 
surplus. 

4.  Error — assigning  error  as  to  one  not  complaining.  A  defendant  in  a 
chancery  suit  can  not  urge  as  error  a  ruling  as  to  a  co-defendant,  which  affects 
the  rights  of  the  latter  only. 

5.  Liquidated  damages.  Where  a  party  executes  his  note  for  money 
loaned  him,  bearing  ten  per  cent  interest,  with  a  provision  that  if  the  same 
is  not  paid  within  ten  days  after  maturity,  interest  shall  afterwards  be  paid 
at  the  rate  of  twenty  per  cent,  as  liquidated  damages,  there  will  be  no  error 
in  allowing  such  rate  in  accordance  with  the  contract,  especially  where 
usury  is  not  pleaded. 

"Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

Mr.  W.  T.  Burgess,  for  the  plaintiffs  in  error. 

Messrs.  Rosenthal  &  Pence,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  on  the  equity  side  of  the  Cook  circuit 
court,  to  foreclose  a  deed  of  trust,  commenced  by  Levi  Abt, 
complainant,  by  filing  a  bill  of  complaint,  to  which  all  the 
parties  in  interest  were  made  defendants,  some  of  whom  were 
defaulted,  and  others  answered  the  bill,  among  them  the  Inter- 
national Bank.  Pleadings  were  made  up,  and  the  cause  heard 
thereon,  and  a  decree  passed  as  prayed. 

To  reverse  the  decree  this  writ  of  error  was  sued  out  by 
Samuel  J.  Walker,  the  Singer  and  Talcott  Stone  Company  and 
John  G-.  Rogers,  a  portion  of  the  defendants,  but  by  stipula- 
tion, the  appearance  of  Rogers,  and  all  errors  assigned  by  him, 
are  withdrawn,  leaving  as  plaintiffs  in  error,  Samuel  J.  Walker 
and  the  Singer  and  Talcott  Stone  Company.    The  International 
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Bank,  one  of  the  defendants  in  the  original  bill,  is  made  de- 
fendant in  this  court. 

It  appears,  on  July  27,  1872,  the  International  Bank,  of 
Chicago,  held  a  note  on  Samuel  J.  Walker  for  seven  thousand 
dollars,  payable  on  April  15,  1873,  bearing  interest  at  ten  per 
cent  per  annum,  with  a  provision  in  the  note  if  the  same  should 
not  be  paid  within  ten  days  after  maturity,  interest  should 
thenceforth  be  charged  and  paid  at  the  rate  of  twenty  per  cent 
per  annum,  such  rate  being  agreed  upon  as  the  measure  of 
liquidated  damages  for  the  non-payment  thereof  at  maturity. 
At  the  same  time,  Walker  endorsed  and  delivered  to  the  bank, 
as  security,  a  note  executed  by  one  Bryan  Philpot  to  him,  for 
the  sum  of  eight  thousand  seven  hundred  and  fifty  dollars, 
payable  two  years  after  date  with  interest  at  the  rate  of  eight 
per  cent  per  annum,  and  bearing  date  September  10,  1870. 
At  the  same  time,  to  secure  the  payment  of  this  note,  Philpot 
executed  his  trust  deed  to  John  G.  Bogers,  which  was  duly 
recorded,  conveying  certain  premises,  being  those  in  question, 
to  Bogers.  I  This  trust  deed  passed  to  the  bank  with  Philpot's 
note.  The  bank,  for  a  valuable  consideration  paid,  sold  and 
delivered  Walker's  note  of  seven  thousand  dollars,  and  Phil- 
pot's  note  and  trust  deed,  to  Levi  Abt,  the  complainant,  the 
bank  assigning  the  principal  note  to  Abt,  without  recourse. 

It  appears,  so  far  back  as  July  7,  1869,  Walker  had  entered 
into  this  agreement  with  the  bank,  then  known  and  designated 
as  the  "  International  Mutual  Trust  Company,"  namely: 

"  Chicago,  July  7,  1869. 

"  Whereas,  the  undersigned  has  heretofore,  and  intends  here- 
after, to  borrow  money  from  the  International  Mutual  Trust 
Company,  on  his  own  note  or  notes,  or  the  note  or  notes  of  H. 
H.  Walker;  and  whereas,  to  secure  the  payment  of  such  note 
or  notes,  he  has  heretofore,  and  intends  hereafter,  to  deposit 
collateral  securities;  and  whereas,  such  collaterals  were  given, 
and  are  hereafter  to  be  given,  to  secure  the  payment  of  specific 
notes.  Now,  therefore,  for  the  purpose  of  more  fully  securing 
the  said  International  Mutual  Trust  Company,  I  do  hereby 
agree  that  all  and  singular  the  collaterals  by  me  given  and  to 
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be  given  as  aforesaid,  shall,  at  the  option  of  the  said  Interna- 
tional Mutual  Trust  Company,  apply  generally  to  all  notes 
held  at  any  time  by  said  Trust  Company,  executed  by  me  to 
said  H.  H.  Walker,  and  shall  also  apply  and  be  considered 
collaterals  to  secure  the  payment  of  any  and  all  notes  nego- 
tiated for  my  account  by  said  Trust  Company." 

In  their  answer  the  bank  set  up  this  agreement,  and  claimed 
the  benefit  thereof  in  case  there  should  be  a  surplus  after  paying 
complainant  his  debt  and  costs.  The  bill  was  taken  as  con- 
fessed against  Walker  and  Philpot,  they  making  no  defense  or 
claim  of  any  kind. 

The  decree  finds,  on  evidence  introduced,  the  amount  due 
complainant  on  the  note  of  Walker  of  seven  thousand  dollars, 
to  be  the  sum  of  nine  thousand  one  hundred  and  fifty  eight 
dollars  and  thirty-two  cents,  calculating  the  interest  at  the  rate 
of  ten  per  cent  per  annum,  to  the  time  of  its  maturity,  and 
twenty  per  cent  per  annum  after  that  time.  The  decree  also 
found  there  was  due  on  the  Philpot  note  twelve  thousand 
three  hundred  and  one  dollars  and  ten  cents.  The*  decree  also 
found  that  Walker  was  indebted  to  this  bank  in  a  sum  much 
larger  than  the  amount  due  on  the  Philpot  note,  finding  the 
bank  was  entitled  to  receive  any  surplus  arising  from  a  sale  of 
the  premises,  remaining  after  paying  complainant  the  amount 
due  on  the  Walker  note,  but  not  to  exceed  the  difference  be- 
tween the  amount  due  upon  the  Walker  note,  and  the  amount 
due  upon  the  Philpot  note.  The  decree  also  found  that  the 
judgment  creditors  of  Philpot,  who  were  parties  defendant, 
were  entitled  to  have  applied  upon  their  judgments  whatever 
surplus  might  remain,  after  payment  of  the  full  amount  due 
upon  the  Philpot  note,  according  to  their  respective  rights,  in 
due  order. 

The  court  decreed,  also,  that  the  amount  due  on  the  Philpot 
note,  as  above  stated,  be  paid  into  court  within  twenty  days, 
for  the  benefit  of  the  parties  entitled  to  the  same,  by  the  de- 
fendants or  some  of  them,  or,  in  default  thereof,  that  the  prem- 
ises be  sold  by  the  master,  and  that  the  proceeds  be  distributed: 
First,  by  payment  of  the  amount  due  complainant,  found  to 
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be  nine  thousand  one  hundred  and  fifty-eight  dollars  and  thirty- 
two  cents.  Next,  by  payment  of  the  difference  between  the 
amount  due  on  the  Walker  note  and  the  amount  due  on  the 
Philpot  note,  to  the  International  Bank;  and  next,  to  the  judg- 
ment creditors  of  Philpot.  The  decree  excluded  Hodgersfrom 
becoming  a  purchaser  at  the  sale. 

The  master  made  the  sale  to  complainant,  and  after  his  claim 
was  satisfied  there  remained  a  balance  of  one  hundred  and 
thirteen  dollars  and  ninety-five  cents,  which  was  paid  to  the 
bank.  The  sale  was  confirmed,  no  objections  being  interposed 
thereto. 

This  decree  is  assailed  principally  by  Walker,  the  other 
plaintiff  in  error,  the  Singer  and  Talcott  Stone  Company 
alleging  nothing  against  it. 

The  point  made  against  the  decree  is,  inasmuch  as  the  bank 
filed  no  cross-bill,  the  relief  prayed  for  by  the  bank,  in  their 
answer,  was  improperly  granted.  The  relief  granted  the  bank 
was,  that  it  should  be  allowed  to  appropriate  the  surplus  of 
one  hundred  and  thirteen  dollars  and  ninety -five  cents  towards 
the  payment  of  Walker's  indebtedness  to  them  under  the 
agreement  of  July  7,  1869. 

There  is  no  complaint  the  decree  foreclosing  the  trust  deed 
was  not  regular.  There  being  no  error  alleged  in  that  respect, 
complainant  ought  not  to  be  deprived  of  the  benefit  of  his 
decree,  but  the  bank  only,  if  the  bank  is  not  entitled  to  the 
surplus.  We  are  inclined  to  hold,  the  bank  being  a  party  to 
the  proceedings  and  a  co-defendant  with  Walker,  and  Walker 
properly  brought  into  court,  he  had  his  day  in  court,  and  could 
have,  then  and  there,  contested  the  claim  set  up  by  the  bank, 
and  filed  a  cross-bill  himself,  which  he  would  have  done  had  he 
conceived  he  was  about  to  be  deprived,  by  the  bank,  of  impor- 
tant rights.  Walker  could  have  made  an  issue  on  this  point 
had  he  chosen  so  to  do.  But  on  reference  to  the  master,  to 
settle  the  question  of  distribution,  Walker  could  then  have 
presented  his  claim  to  this  small  surplus,  as  was  allowed  by 
this  court  in  Ellis  v.  Soitthwell,  29  111.  549,  and  in  a  later  case, 
Derrick  v.  The  Lamar  Insurance  Co.  74  111.  404,  where  a 
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person,  not  a  party  to  the  proceedings,  was  permitted  to  pre- 
sent his  claim  to  the  master  for  allowance.  The  bank  did  no 
more;  as  defendants,  having  made  the  claim  in  their  answer, 
they  had  a  right  to  prove  it.  We  think  there  was  no  neces- 
sity for  a  cross-bill  by  the  bank,  to  justify  this  order  of  the 
court. 

We  have  said,  by  the  subpoena  served  on  Walker,  he  had, 
in  contemplation  of  law,  a  day  in  court  to  redeem  the  Philpot 
pledge  of  note  and  deed,  and  for  every  other  legitimate  pur- 
pose connected  therewith,  either  by  answer,  plea,  or  cross-bill. 
What  was  to  prevent  him  from  being  fully  secured  in  any 
legitimate  form?  He  had  twenty  days,  by  the  decree,  to  take 
up  those  papers  and  satisfy  the  decree  before  the  sale.  Where 
there  is  a  strict  foreclosure,  as  in  the  cases  cited  by  plaintiff 
in  error,  reasonable  time  to  redeem  is  allowed  as  of  right. 

The  point,  that  the  record  contains  no  certificate  of  the  evi- 
dence, is  not  well  taken.  This  court  has  often  said,  where  the 
decree  finds  the  facts,  and  they,  as  found,  are  sufficient  to  sus- 
tain a  decree,  no  other  preservation  of  the  evidence  is  neces- 
sary. A  party,  not  satisfied  with  a  decree  so  finding  facts, 
can  insist  upon  a  certificate  of  evidence  or  bill  of  exceptions. 
The  recitals  in  the  decree  are  a  sufficient  preservation  of  the 
evidence.  Moore  v.  School  Trustees,  19  111.  83;  Cooley  v. 
Scarlett,  38  ib.  316;    Waller  v.  Carey,  53  ib.  470. 

It  is  urged,  the  decree  does  not  find  the  precise  amount  due 
from  Walker  to  the  bank.  We  think  that  is  unimportant,  as 
the  bank,  in  this  proceeding,  could  appropriate  no  more  than 
the  difference  between  the  amount  due  on  the  Walker  note 
and  interest,  held  by  the  complainant,  and  the  amount  due  on 
the  Philpot  note  held  as  collateral.  The  decree  finds  the  in- 
debtedness of  Walker  to  the  bank  was  more  than  the  whole 
amount  due  by  the  Philpot  note,  and  that  was  a  sufficient  find- 
ing. 

As  to  the  exclusion  of  Pogers  from  becoming  a  purchaser, 
Rogers  makes  no  complaint,  and  it  could  work  no  injury  to 
plaintiffs  in  error,  or  to  either  of  them. 
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The  allowance  of  twenty  per  cent  as  liquidated  damages, 
after  the  maturity  of  the  Walker  note,  is  sanctioned  by 
Lawrence  v.  Cowles,  13  111.  577;  Blair  v.  Chamblin,  39  ih. 
529;  Bane  v.  Gridley,  67  ib.  388;  Witherow  v.  Briggs,  67  ib. 
96;  Downey,  Adm,r.  v.  Beach,  78  ib.  53. 

Had  the  defense  of  usury  been  interposed,  these  cases  would 
be  decisive. 

Perceiving  no  error  in  the  record,  the  decree  is  affirmed. 

Decree  affirmed. 


Guy  Wilson  et  al. 

v. 
Henry  W.  King. 

1.  Continuance — showing  on  second  application  for  same  cause.  Where 
a  cause  has  been  continued  on  account  of  the  illness  of  a  co-defendant,  af- 
flicted with  epilepsy,  with  occasional  intervals  of  relief,  who  is  desired  as  a 
witness,  on  a  second  application  the  party  should  show  why  he  could  not 
have  taken  his  deposition  after  the  previous  term  during  such  intervals,  and 
procure  the  affidavit  of  the  attending  physician  or  other  person  familiar  with 
the  case,  showing  a  probability  of  the  recovery  of  the  witness,  so  that  his 
deposition  can  be  taken,  and  the  grounds  for  such  belief. 

2.  Practice — time  to  amend  pleas  on  nolle  to  special  counts.  Where  the 
plaintiff,  after  the  impanelling  of  a  jury,  entered  a  nolle  as  to  the  special 
counts  of  his  declaration,  which  were  upon  promissory  notes,  and  the  defend- 
ant asked  leave  until  the  next  morning  to  amend  his  pleas,  which  were,  par- 
tial  failure  of  consideration  to  the  special  counts,  and  the  general  issue,  and 
the  court  granted  leave  to  amend  instanter,  refusing  to  postpone  the  trial : 
Held,  no  error. 

3.  Same — when  objection  to  evidence  must  be  specific.  A  general  objection 
to  evidence  will  be  regarded  as  going  only  to  its  materiality  under  the  issues. 
Where  assigned  notes  are  offered  under  the  common  counts  without  proof 
of  their  execution  and  assignment,  a  general  objection  is  properly  overruled, 
and  no  specific  objection  can  be  urged  in  this  court.  The  practice  requires 
that  the  objection  be  pointed  out,  so  as  to  afford  an  opportunity  of  removing 
it  by  other  evidence. 

4.  Failure  of  consideration — when  it  must  be  specially  pleaded. 
Where  the  declaration  counts  upon  a  promissory  note,  or  contains  the  com- 
mon counts  only,  and  the  plaintiff  files  a  copy  of  the  note  sued  on,  with  a 
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written  statement  that  he  will  rely  on  the  note  alone  for  a  recovery,  the  de- 
fendant will  he  required  to  plead  specially  a  want  of  or  a  total  or  partial 
failure  of  consideration ;  but  where  the  common  counts  alone  are  relied  on, 
without  such  statement,  the  defendant  may  make  such  defense  under  the 
general  issue. 

5.  General  issue — evidence  under,  in  assumpsit.  In  assumpsit,  the 
general  rule  is  that  a  defendant  may  give  in  evidence,  under  the  general 
issue,  any  matter  which  shows  he  was  not  indebted  to  the  plaintiff  when  the 
action  was  brought,  whether  it  be  that  he  was  never  indebted  or  that  the 
liability  had  been  extinguished  after  it  was  incurred.  Tender,  the  Statute 
of  Limitations,  alien  enemy,  and  some  other  defenses,  must  be  pleaded 
specially. 

6.  Measure  of  damages — under  count  for  goods  sold.  If  a  plaintiff 
surrenders  a  note  given  for  the  price  of  goods  sold,  and  proceeds  under  the 
common  counts,  he  can  only  recover  their  real  value  upon  the  defendants 
showing  a  warranty,  its  breach,  and  the  difference  in  the  goods  as  war- 
ranted and  as  they  really  were. 

Appeal  from  the  Circuit  Court  of  McHenry  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Henry  W.  King  against 
Guy  Wilson  and  Isaac  B.  Stevens,  upon  four  promissory  notes, 
given  by  the  defendants  to  Henry  "W.  King  &  Co.,  and  by 
them  assigned  to  Henry  W.  King.  The  defendants  pleaded 
pleas  of  partial  failure  of  consideration  to  the  special  counts, 
and  non  assumpsit  to  the  whole  declaration.  The  other  ma- 
terial facts  are  stated  with  sufficient  fullness  in  the  opinion  of 
the  court.     The  plaintiff  recovered  judgment  and  defendants 


Mr.  John  B.  Lyon,  for  the  appellants. 

Messrs.  Coon,  Bishop  &  Curtis,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

It  is  first  urged,  that  the  court  below  erred  in  refusing  to 
grant  a  continuance  of  the  cause.  The  affidavit  in  support  of 
the  motion  states  that  appellants'  co-defendant,  Stevens,  was 
absent;  that  he  had  been,  "ever  since  about  the  first  of  the 
preceding  September,  physically  and  mentally  so  incapacitated 
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as  to  render  it  impossible  to  take  his  deposition,  and  is  now 
so  ill  as  to  be  unable  to  attend  at  this  term  of  the  court."  The 
affidavit  states:  "That  from  the  nature  of  Stevens'  illness, 
epilepsy,  which  gives  him  intervals  of  mental  and  bodily  re- 
lief, he  expects  to  be  able  to  obtain  his  testimony,  either  by 
deposition  or  otherwise,  in  time  for  the  next  term  of  this  court." 
Appellant,  in  his  argument,  concedes  that  the  cause  had  been 
continued  the  last  previous  term  of  the  court,  on  an  affidavit 
substantially  the  same  as  this. 

This  affidavit  discloses  the  fact  that  the  evidence  of  Stevens 
would  have  been  material  under  the  issues,  as  then  formed. 
But  the  question  arises,  whether,  in  other  respects,  the  affi- 
davit was  sufficient.  He  then  swore  he  expected  to  be  able, 
notwithstanding  the  illness  of  the  witness,  to  procure  his  evi- 
dence by  the  next  term.  In  this  affidavit  he  states  the  same, 
and  says  that  witness  is  affected  with  epilepsy,  which  gives 
intervals  of  mental  and  bodily  relief.  If  the  witness  had  such 
intervals  of  relief,  no  reason  is  shown  whyshis  deposition  had 
not  been  taken  during  some  of  those  intervals.  The  fair  and 
reasonable  inference  from  the  language  of  the  affidavit  is,  that 
appellant  expected  to  take  his  deposition  during  some  of  those 
intervals;  and  if  he  could  do  so  in  the  future,  why  not  have 
done  so  in  the  past? 

Again,  having  procured  one  continuance  on  that  ground,  he 
should  have  made  a  stronger  showing  on  the  next  application. 
lie  should  have  shown,  that  after  the  other  continuance  he 
could  not  take  the  deposition  of  the  witness  in  such  intervals, 
and  the  reason  why  it  could  not  be  done.  He  should  then 
have  procured  the  affidavit  of  the  attending  physician,  or  an- 
other familiar  with  the  case,  showing  a  probability  of  the  re- 
covery of  the  witness  so  that  his  deposition  could  be  taken, 
and  the  grounds  for  such  belief.  Take  the  two  affidavits  to- 
gether, and  the  court  could  not  see  that  the  witness  would  be 
improved  in  his  mental  and  physical  condition,  or  that  he 
would  be  in  any  better  condition  to  testify  before  the  next 
term  than  he  had  been  after  the  last  preceding  term,  nor  was 
it  satisfactorily  shown  that  his  deposition  could  not  have  been 
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taken  after  the  continuance  of  the  case.  There  was  no  error 
in  refusing  to  continue  the  cause. 

After  the  jury  had  been  impanelled,  and  before  any  evidence 
was  heard,  appellee  entered  a  nolle  proseqtd  to  the  special 
counts  of  his  declaration.  Appellants  then  asked  leave  until 
the  next  morning  to  amend  their  pleas.  This  was  refused  by 
the  court,  but  leave  was  given  to  amend  instanter,  but  defend- 
ants declined  to  avail  of  the  leave,  and  the  trial  thereupon  pro- 
gressed to  its  conclusion. 

The  special  counts  were  on  four  promissory  notes,  given  by 
defendants  to  Henry  W.  King  &  Co.,  and  assigned  to  appel- 
lee, and  defendants  pleaded  partial  failure  of  consideration  to 
the  notes  described  in  the  special  counts.  When  they  were 
stricken  out,  these  pleas,  of  course,  became  inapplicable  as  a 
defense  to  the  common  counts,  and  hence  the  necessity  of 
amending  the  pleas  so  as  to  present  the  defense  under  the 
common  counts;  and  the  court  must  have  seen  that  it  would 
require  but  a  few  minutes  for  any  attorney  to  amend  the  pleas 
so  as  to  be  applicable  to  the  common  counts.  The  amendment, 
as  all  know,  could  have  been  made  so  as  not  to  delay  the  trial. 
This  being  so,  the  court,  in  the  exercise  of  its  discretion,  al- 
lowed the  leave  to  amend,  if  it  had  been  accepted,  on  just  and 
reasonable  terms  under  the  statute. 

It  is  next  urged,  that  the  court  below  erred  in  admitting 
the  notes  in  evidence  under  the  common  counts,  without  proof 
of  their  execution  and  assignment.  It  is  true  that  appellant 
interposed  a  general  objection  to  their  being  read,  but  did  not 
specify  this  or  any  other  particular  objection.  This  court  has 
repeatedly  and  uniformly  held  that  the  objection  here  urged 
must  be  insisted  upon  in  the  court  below;  that  fair  practice 
requires  that  the  objection  must  be  pointed  out,  that  the  other 
party  may  have  the  opportunity  to  remove  it;  and  if  not  spe- 
cifically made,  the  general  objection  will  be  regarded  as  only 
going  to  the  materiality  of  the  evidence  under  the  issue.  The 
adjudications  of  this  court  announcing  this  rule  run  through 
the  entire  series  of  our  reports,  and  must  be  familiar  to  the 
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entire  profession,  hence  we  deem  it  unnecessary  to  otherwise 
refer  to  or  cite  them. 

After  the  notes  were  introduced  in  evidence,  one  of  appellants 
offered  to  prove,  by  his  own  testimony,  that  the  notes  were  given 
for  a  quantity  of  clothing  purchased  of  Henry  W.  King  &  Co.; 
that  they,  when  the  sale  was  made,  warranted  the  clothing  to 
have  been  made  of  good  material,  and  that  they  were  well 
made;  that  the  warranty  had  failed  because  the  material  was 
not  good  nor  was  the  clothing  well  made,  and  the  considera- 
tion had,  in  part,  failed,  as  the  goods  were  of  less  value  than 
the  price  agreed  to  be  paid.  But  the  court  refused  to  permit 
him  to  make  the  proof. 

It  is  urged,  that  a  partial  failure  of  consideration  could  not 
be  given  in  evidence  under  the  general  issue  to  the  common 
counts.  The  cases  of  Hose  v.  Mortimer,  17  111.  475,  Keith  v. 
Mafit,  38  111.  303,  and  Leggat  v.  Sands,  60  111.  163,  are  re- 
ferred to  in  support  of  the  proposition.  On  reference  to  these 
cases,  it  will  be  observed  that  they  were  all  actions  on  promis- 
sory notes,  which  were  described  in  special  counts. 

Those  cases  were  strictly  in  accordance  with  the  ninth  sec- 
tion of  the  chapter,  entitled  "  Negotiable  Instruments."  It 
provides,  that  where  a  suit  is  brought  on  any  note,  bond,  bill, 
or  other  instrument  in  writing,  for  the  payment  of  money  or 
property,  etc.,  the  maker  may  plead  the  want  of  consideration, 
or  the  entire  or  partial  failure  of  consideration,  as  a  defense  to 
such  action.  According  to  the  provisions  of  this  section,  when 
the  action  is  on  such  an  instrument,  to  be  available  such  a 
defense  must  be  pleaded — and  these  cases  so  hold.  But  when 
the  suit  is  not  brought  on  such  an  instrument,  but  the  com- 
mon counts  are  used,  and  such  an  instrument  is  read  in  evi- 
dence to  sustain  the  money  counts,  must  the  same  rule  of 
practice  prevail?  If  so,  then  the  plaintiff  may  gain  a  decided 
advantage  over  the  defendant  by  only  pleading  such  counts,  or 
special  and  the  common  counts,  and  entering  a  nolle  prosequi, 
as  was  done  in  this  case. 

The  rights  of  the  parties  should  be  mutual.  If  the  note  may 
be  read  in  evidence  under  the  common  counts,  the  defense  of 
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a  want  or  a  total  or  partial  failure  of  consideration,  should, 
in  such  case,  be  allowed  under  the  general  issue.  Where  the 
declaration  counts  on  such  an  instrument,  the  defense,  of 
course,  must  be  made  by  plea;  or  even  where  the  declaration 
only  contains  the  common  counts,  and  the  plaintiff  files  a  copy 
of  the  instrument  therewith,  and  a  written  statement  that  no 
other  evidence  than  the  instrument  of  which  a  copy  is  filed 
will  be  offered  on  the  trial,  then  a  plea  should  be  required. 

When  a  suit  is  brought  on  such  an  instrument  in  writing, 
it  is  usual  to  add  the  appropriate  common  counts  to  avoid  the 
effects  of  a  variance.  Suppose,  in  such  a  case,  the  instrument 
is  excluded  under  the  special  counts  on  the  trial,  and  the  in- 
strument is  read  under  the  common  counts,  shall  the  defend- 
ant be  deprived  of  the  defense  which  the  statute  intended  to 
secure  to  him,  when  it  exists  against  the  instrument,  because 
the  court  shall,  in  the  exercise  of  a  discretion,  refuse  to  stop 
the  trial,  and  permit  the  defendant  to  amend  his  plea  to  the 
special  count,  or  plead  anew?  Or  suppose  the  plaintiff  should 
only  file  the  common  counts,  without  a  copy  of  the  note  in- 
tended to  be  read  in  evidence,  and  on  the  trial  should  read  the 
note  in  evidence,  could  a  plaintiff  thus  deprive  a  defendant  of 
such  a  defense?  If  so,  such  a  practice  would  operate  with 
great  hardship  upon  defendants  having  meritorious  defenses 
of  this  character.  Neither  party  should  be  permitted  to  obtain 
an  unfair  advantage  of  the  other.  All  rules  should  be  so  ap- 
plied as  to  promote  instead  of  obstructing  justice.  Such  is 
the  object  of  all  rules  of  practice  adopted  by  courts. 

If  it  be  said,  that,  to  permit  the  defendant  to  make  this 
defense  nnder  the  general  issue,  when  the  note  is  read  in  evi- 
dence under  the  common  counts,  would  lead  to  surprise  on  the 
part  of  the  plaintiff,  the  same  would  be  true  of  the  defendant 
when  he  has  no  notice  by  a  special  count,  describing  the  in- 
strument relied  upon  for  a  recovery.  Again,  the  plaintiff  can 
always  avoid  surprise  by  declaring  specially,  thus  giving  the 
defendant  a  fair  opportunity  of  presenting  his  defense.  But 
if  he  prefers  to  rely  upon  the  common  counts,  he  must  take 
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the  hazard  of  having  such  a  defense  made  under  the  general 
issue. 

In  an  action  of  assumpsit,  the  general  rule  is,  that  a  defend- 
ant may  give  in  evidence,  under  the  general  issue,  any  matter 
which  shows  he  was  not  indebted  to  the  plaintiff  when  the 
action  was  brought.  And  this  is  true,  whether  the  defense  be 
that  defendant  was  never  indebted  to  plaintiff,  or  that  the  lia- 
bility has  been  extinguished  after  it  was  incurred.  Tender, 
the  Statute  of  Limitations,  alien  enemy,  and  some  other  de- 
fenses, must  be  pleaded  specially.  1  Chit.  PL  514-15.  There 
are  a  few  special  pleas  that  may  be  pleaded,  but  are  not  re- 
quired to  be,  but  usually  not,  when  they  amount  to  the  general 
issue. 

Had  appellee  chosen,  he  could  have  surrendered  the  notes 
and  had  them  canceled,  and  recovered  under  the  count  for 
goods  sold  and  delivered.  But,  had  he  done  so,  he  would  have 
only  recovered  their  value,  as  in  that  case  appellant  would 
have  been  permitted  to  have  shown  the  warranty  and  its  breach, 
and  the  difference  in  the  goods  as  warranted  and  as  they  really 
were,  and  thus  have  reduced  the  recovery. 

Under  the  general  issue  in  this  action,  the  true  grounds  of 
defense  are  seldom  disclosed,  nor  is  the  real  cause  of  action 
often  disclosed  by  the  common  counts  of  the  declaration. 
And  yet  the  action  is  perhaps  more  used  than  any  other,  and 
it  is  seldom  in  practice  that  surprise  upon  the  parties  ever 
occurs. 

We  are  clearly  of  opinion  the  court  below  erred  in  exclu- 
ding the  evidence  offered  to  prove  a  partial  failure  of  consid- 
eration after  the  notes  were  read  in  evidence,  and  the  judg- 
ment of  the  court  below  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 

Mr.  Chief  Justice  Sheldon  and  Mr.  Justice  Craig  dissent. 
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Francis  A.  McCormick  et  al. 

v. 

Thomas  J.  Wells. 

1.  Practice  —  affidavit  of  merits  accompanying  plea.  An  affidavit  of 
merits,  filed  with  a  plea,  in  the  language  of  the  statute,  that  the  defendant 
believes  he  has  a  defense  to  the  suit  upon  the  merits,  to  the  whole  or  a  part 
of  the  plaintiff's  demand,  is  sufficient.  It  is  not  necessary  it  should  set 
forth  in  detail  such  facts  as  will  satisfy  the  court  of  a  meritorious  defense. 

2.  The  affidavit  of  merits  will  not  be  rendered  insufficient  because  it  is 
not  entitled  in  the  cause. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Thomas  J.  Wells  against 
Francis  A.  McCormick  and  Joseph  Rigby,  upon  three  prom- 
issory notes,  given  by  defendants  to  M.  J.  Wilson,  and  by  him 
indorsed  to  the  plaintiff. 

The  plaintiff  filed  with  his  declaration  his  affidavit  of  the 
sum  due  him  from  defendants,  and  on  what  account,  after  al- 
lowing all  just  credits,  deductions  and  set-offs. 

The  defendants  pleaded  separately,  and  each  filed  his  affida- 
vit of  merits,  written  on  the  same  sheet  of  paper  with  his  plea. 
They  are  substantially  the  same,  that  of  Rigby  being  as  fol- 
lows: 

"  In  the  Superior  Court  of  Cook  County.  To  the  May  Term, 
A.  D.  1876.     State  of  Illinois,  County  of  Cook— ss: 

Thomas  J.  Wells  ) 

v.  I 

F.  A.  McCormick  and  Joseph  Rigby.  j 

Joseph  Rigby,  one  of  the  above  named  defendants,  being 
first  duly  sworn,  on  his  oath  says,  that  he  has  a  good  defense 
to  said  suit  upon  the  merits  to  the  whole  of  the  plaintiff's  de- 
mand. 

Joseph  Rigby." 
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The  court  struck  the  pleas  from  the  files,  and  rendered  judg- 
ment by  default,  to  reverse  which  the  defendants  appealed. 

Messrs.  Perry  &  Bull,  for  the  appellants. 

Messrs.  Bentley  &  Quigg,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

On  motion  of  plaintiffs,  the  pleas  of  defendant  were  stricken 
from  the  files  for  the  alleged  want  of  a  sufficient  affidavit  of 
merits.  This  was  error.  The  affidavit  contained  everything 
the  statute  requires,  viz:  that  defendants  believed  they  had  a 
good  defense  to  the  suit,  upon  the  merits,  to  the  whole  of  plain- 
tiff's demand.  One  objection  taken  is,  the  affidavits  were  not 
properly  entitled  in  the  cause.  This  precise  point  was  made 
in  Hays  v.  Zoomis,  84  111.  19,  and  it  was  there  ruled,  notwith- 
standing the  objection,  the  affidavit  was  sufficient. 

A  rule  was  laid  upon  defendants  to  file  an  additional  affida- 
vit by  a  day  fixed,  setting  forth  in  detail  such  facts  as  would 
satisfy  the  court  defendants  had  a  meritorious  defense  to  plain- 
tiff's cause  of  action,  but,  defendants  failing  to  make  answer 
to  the  rule,  a  default  was  entered  against  them.  'No  statute 
has  made  it  the  duty  of  defendants  to  file  an  affidavit  setting 
forth  in  detail  such  facts  as  would  satisfy  the  court  they  had  a 
meritorious  defense  to  plaintiff's  cause  of  action,  and  for  that 
reason  they  were  not  bound  to  observe  the  rule.  It  is  suffi- 
cient the  affidavit  is  in  the  language  of  the  statute,  that  de- 
fendants believe  they  have  a  defense  to  the  suit,  upon  the 
merits,  to  the  whole  or  a  part  of  plaintiff's  demand.  As  we 
have  seen,  the  affidavit  in  this  case  answers  every  requirement 
of  the  statute  in  that  particular,  and  is  therefore  sufficient. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Hazen  &  Lundy 

v. 
Pierson  &>  Co. 

1.  Practice — trial  without  similiter.  The  similiter  to  a  negative  plea  can 
be  added  by  the  defendant  if  he  chooses,  and  there  is  no  error  in  proceeding 
to  trial  without  it.  Going  to  trial  without  objection  is  a  waiver  of  the  right 
to  insist  upon  its  being  added. 

2.  Same — postponement  of  trial  for  absence  of  party.  Where  a  defend- 
ant is  summoned,  it  is  his  duty  to  be  present  when  his  case  is  called  for 
trial,  in  its  order,  without  further  notice ;  and  an  affidavit  for  a  postponement 
of  the  trial  on  account  of  his  absence,  which  shows  no  just  reason  for  his 
absence,  and  fails  to  show  that  there  are  any  facts  that  can  be  proved  by  him 
which  can  not  be  by  other  witnesses,  is  wholly  insufficient. 

3.  Where  a  postponement  of  a  trial  was  asked  until  a  certain  hour,  to 
procure  the  attendance  of  the  defendants  as  witnesses  in  their  own  behalf, 
and  refused,  and  the  trial  extended  beyond  the  hour,  and  one  of  the  defend- 
ants arrived  after  the  hour  and  testified,  it  was  held  no  error  in  refusing  the 
request. 

4.  Secondary  evidence — loss  of  original  must  be  shown.  There  is  no 
error  in  refusing  parol  evidence  of  the  contents  of  a  letter,  when  the  prelim- 
inary proof  does  not  clearly  show  it  is  either  lost  or  destroyed,  and  not  in 
the  power  of  the  party  to  produce  it. 

5-.  Error  will  not  always  reverse.  Where  a  verdict  is  authorized  by  the 
evidence  and  any  other  would  be  unwarranted,  a  judgment  on  it  will  not 
be  disturbed  for  error  in  the  instructions. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

Mr.  C.  L.  Sheldon,  for  the  appellants. 

Mr.  William  H.  Bennett,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  by  appellees  against  appellants,  for 
goods,  wares  and  merchandize  sold  and  delivered. 

Appellants  pleaded  non  assumpsit,  to  which  no  similiter 
was  added,  and  it  is  argued  that  the  court  erred  in  compelling 
appellants  to  proceed  to  trial  without  the  similiter  being 
16— 83d  III. 
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added.  This,  although  apparently  seriously  urged,  is  frivolous, 
for,  as  was  said  in  Gillespie  v.  Smith  et  al.  29  111.  476,  "  The 
similiter  to  a  plea  of  not  guilty,  or  to  any  negative  plea,  can 
be  added  by  the  defendant  if  he  chooses  to  add  it.  and  it  is  not 
error  to  proceed  to  trial  without  it.  Waters  v.  Simpson,  2 
Gilm.  577;  Williams  v.  Brunton,  3  Gilm.  625;  Stumps  v. 
Kelley,  22  111.  140 ;  Walker  v.  Armour,  22  111.  659."  Besides, 
when  the  case  was  called  for  trial,  the  defendants  interposed 
no  objection  because  of  the  omission  to  add  the  similiter,  and 
proceeded  to  trial  upon  the  merits.  This  was  a  waiver  of  the 
right  to  object  that  there  was  no  issue  joined.  MeCully  v. 
Silverburgh,  18  111.  306. 

When  the  case  was  called  for  trial,  the  attorney  for  the  ap- 
pellants filed  his  affidavit,  asking  for  a  postponement  of  the 
trial  until  three  o'clock  in  the  afternoon  of  that  day,  or  until 
the  following  morning,  on  account  of  the  absence  of  appellants. 
In  this  affidavit  it  is  alleged,  appellants  have  a  meritorious  de- 
fense, which  is  stated,  to  one-half  of  the  demand  of  appellees; 
that  appellants'  attorney  had  promised  to  notify  appellants  in 
time  to  be  present  at  the  trial;  and  that  he  had  given  them  no 
notice  to  be  then  present,  because  there  were  other  cases  having 
precedence  on  the  docket,  which,  he  supposed,  would  prevent 
its  being  reached. 

The  court  overruled  the  motion,  and  ordered  the  trial  to  pro- 
ceed. 

There  are  at  least  two  good  reasons  why  there  is  no  error  in 
this  ruling  of  the  court. 

In  the  first  place,  the  affidavit  is  insufficient.  It  is  not  shown 
that  any  facts  can  be  proved  by  appellants,  if  present,  which 
might  not  be  sufficiently  proved  by  other  witnesses.  ~No  rea- 
son is  shown  why  appellants  were  not  present  at  the  time  the 
case  was  called.  They  had  been  properly  summoned.  The 
case  was  not  called  out  of  its  order  on  the  docket,  nor  had  it 
been  set  for  trial,  by  the  court,  on  any  other  day.  If  they  had 
a  defense,  it  was  their  business  to  be  present  to  make  it  when 
the  case  was  called  for  trial.     They  were  entitled  to  no  further 
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notice  after  the  service  of  summons,  and  it  was  their  own  folly 
that  they  were  not  present  when  the  case  was  called  for  trial. 

In  the  second  place,  it  appears  from  the  record  that  one  of 
appellants,  Hazen,  was  present,  and  testified  as  a  witness  on 
their  behalf;  that  he  arrived  at  the  court  after  three  o'clock  in 
the  afternoon  of  that  day,  and  so  all  the  time  they  desired,  they, 
in  fact,  had.  and  there  was  then  no  reason  why  the  trial  should 
have  been  further  postponed. 

On  the  point  urged  that  the  court  erred  in  refusing  to  allow 
parol  evidence  to  be  given  of  the  contents  of  a  letter  alleged 
to  have  been  written  by  appellees  to  appellants,  we  think  it 
clear  the  preliminary  proof  of  the  loss  of  the  letter  was  insuf- 
ficient. Hazen  admits  that  his  examination  was  hasty,  and, 
from  the  facts  he  testifies  to,  it  was  evidently  unsatisfactory  to 
himself.  It  is  not  clearly  shown  that  the  letter  is  either  lost 
or  destroyed,  nor  that  it  was  beyond  appellants'  power  to  pro- 
duce it. 

We  have  carefully  examined  the  evidence,  and  think  it  clearly 
sustains  the  verdict. 

We  are  not  inclined  to  think  the  objections  taken  to  the  in- 
structions tenable;  but,  even  if  they  were,  since  the  verdict  is 
authorized  by  the  evidence,  and  any  other  verdict  would  have 
been  unwarranted,  the  error  could  not  be  allowed  to  avail  to 
the  disturbance  of  the  judgment. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


AUGUSTINA    HaHIST 
V. 

Joseph  Huber  et  al* 

1.  Erkor — that  works  no  injury.  If  there  be  error,  in  the  reference  of  a 
cause  to  a  master  to  take  evidence  in  a  suit  to  foreclose  a  deed  of  trust,  as 
to  the  notice  to  be  given,  and  he  only  reports  the  notes  and  deed  of  trust, 
and  the  decree  is  entered  upon  them  regardless  of  the  report,  the  decree  will 
not  be  reversed,  as  the  error  worked  no  harm. 
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2.  Chancery  practice  —  referring  issue  to  a  jury.  A  motion,  in  a 
chancery  suit  to  foreclose  a  mortgage,  to  submit  a  question  of  fact,  as,  the 
insanity  of  the  mortgagor,  to  a  jury,  upon  such  allegation  in  an  unsworn 
answer,  without  any  affidavit  of  the  fact,  is  properly  refused.  An  affidavit 
is  necessary  to  entitle  a  party  to  have  an  issue  so  tried. 

3.  Same — postponing  hearing,  discretionary.  A  motion  to  postpone  the 
hearing  of  a  suit  in  chancery  for  a  few  days,  is  addressed  to  the  discretion 
of  the  chancellor,  and  its  exercise  will  not  be  interfered  with,  unless  the 
discretion  has  been  abused. 

4.  Continuance — when  no  diligence  is  shown.  An  application  for  the 
continuance  of  a  suit  in  chancery,  where  the  cause  is  set  for  hearing,  is 
properly  overruled  where  the  affidavit  shows  no  diligence  in  preparing  for 
the  hearing. 

5.  Party  in  chancery — party  in  interest.  A  bill  to  foreclose  a  mort- 
gage or  deed  of  trust  may  be  brought  in  the  name  of  the  real  owner  of  the 
note  secured. 

"Writ  of  Error  to  the  Circuit  Court  of  Peoria  county;  the 
Hon.  Joseph  W.  Cochran,  Judge,  presiding. 

Messrs.  Yoigt  &  McKenzie,  for  the  plaintiff  in  error. 

Mr.  John  S.  Stevens,  for  defendant  in  error  Joseph  Huber; 
Mr.  Charles  Feinse,  for  defendant  in  error  Joseph  Miller. 

Mr.  Justice  Craig-  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Joseph  Huber,  to 
foreclose  two  trust  deeds  which  were  executed  by  Philip  Hahn 
and  Augustina  Hahn,  his  wife,  one  of  which  was  executed 
September  13,  1868,  the  other  December  16, 1870,  the  first  of 
which  was  given  to  secure  the  purchase  money  for  the  mort- 
gaged premises. 

It  appears,  from  the  bill,  that  an  intermediate  mortgage  had 
been  given  by  Hahn  and  his  wife  to  Joseph  Miller,  dated 
June  26,  1869.  It  was  alleged  in  the  bill  that,  some  time 
after  the  execution  of  the  two  mortgages,  Philip  Hahn  became 
insane,  and  was  so  adjudged  in  the  county  court  of  Peoria 
county,  and  that  a  conservator  was  appointed  for  him  on  the 
2d  day  of  October,  1871. 

Hahn  and  his  wife,  Joseph  Miller,  the  subsequent  mort- 


1 876.]  Hahn  v.  Huber  et  al.  245 

Opinion  of  the  Court, 

gagee,  and  the  conservator,  were  made  defendants  to  the  bill. 
Answers  were  put  in  by  Philip  Hahn,  Augustina  Hahn  and 
Joseph  Miller;  the  latter  also  filed  a  cross-bill,  in  which  he 
prayed  the  foreclosure  of  his  mortgage. 

A  guardian  ad  litem  having  been  appointed  for  Philip  Plahn, 
on  the  14th  day  of  October,  1874,  an  answer  was  filed  by  him. 
Replications  having  been  filed  to  the  several  answers,  the  canse 
was  at  issue,  when,  on  the  1st  day  of  December,  1874,  Philip 
Hahn  died.  After  Halm's  death,  a  supplemental  bill  was  filed, 
to  which  Augustina  Hahn  was  made  a  party  defendant  as 
administratrix. 

To  the  supplemental  bill,  the  administratrix  put  in  an 
answer,  in  which  she,  among  other  things,  sets  up  that  Philip 
Hahn  was  insane  when  he  executed  the  trust  deeds,  and  that 
she  never  released  her  dower  in  the  premises  therein  described. 
At  the  hearing,  the  complainant's  notes  and  deeds  of  trust 
were  introduced  in  evidence.  The  complainant  in  the  cross- 
bill, Joseph  Miller,  also  gave  in  evidence  his  notes  and  mort- 
gage, and,  no  further  evidence  having  been  introduced,  the 
court  decreed  as  prayed  in  original  and  cross-bills.  Augustina 
Hahn,  administratrix,  has  prosecuted  this  writ  of  error,  and 
ur^es  a  reversal  of  the  decree  for  a  number  of  alleged  errors 
of  a  technical  character,  none  of  which  have  any  merit. 

The  first  point  relied  upon  is,  that  the  court  improperly,  in 
the  decree  referring  the"  cause  to  the  master,  decreed  that  either 
party  might  take  proof  upon  one  day's  notice,  when  the  rules 
of  the  court  provided  that  the  master  should  fix  upon  a  time 
to  take  proof,  reasonable  notice  of  which  should  be  given.  We 
shall  not  stop  to  inquire  whether  the  court  violated  any  of  its 
rules  of  practice  in  the  reference  of  the  cause  to  the  master, 
or  whether  the  exceptions  filed  to  the  master's  report  were 
well  taken  or  not. 

The  master  took  no  evidence.  He  barely  reported  the  notes 
and  mortgages  set  out  in  the  bill  and  cross-bill,  and  the  amount 
due  thereon;  and  the  report  made  had  no  particular  bearing 
on  the  hearing,  as  the  documentary  evidence  was  before  the 
court  on  the  trial,  and  the  decree  rendered  upon  it  regardless 
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of  the  master's  report;  so  that,  if  the  court  erred  in  the  refer- 
ence or  in  overruling  the  exceptions  to  the  report,  the  error 
did  the  defendant  no  harm  whatever,  as  the  decree  was  ren- 
dered upon  the  notes  and  mortgages  which  were  in  evidence. 
The  defendant,  as  appears  from  the  record,  filed  a  motion, 
in  writing,  requesting  the  court  to  submit  to  a  jury  to  be 
empanneled  in  the  cause  certain  questions  of  fact,  one  of  which 
was,  whether  Philip  Hahn,  at  the  time  he  executed  the  notes 
and  deeds  of  trust  in  complainant's  bill  mentioned,  was  insane. 
This  motion  the  court  overruled,  and  the  decision  is  relied 
upon  as  error. 

It  will  be  observed  that  no  evidence  had  been  taken  by  the 
defendant  tending  to  establish  the  insanity  of  Philip  Hahn, 
although  the  cause  had  been  pending  nearly  three  years;  nor 
was  the  motion  accompanied  with  an  affidavit  that  insanity,  in 
fact,  existed.  The  motion  was  predicated  upon  the  naked 
assertion  in  the  defendant's  answer,  and  that  not  under  oath. 
While  an  issue  of  insanity  might  be  a  proper  one  for  a  jury 
in  a  case  of  this  character,  yet  we  are  aware  of  no  chancery 
practice  which  would  require  a  chancellor  to  submit  a  question 
of  fact  to  a  jury,  upon  the  bare  assertion  of  counsel  that  the 
fact  existed,  unsupported  by  any  evidence  whatever.  In  the 
Sea  Insurance  Co.  v.  Daggett  et  al.  9  Paige,  369,  an  applica- 
tion was  made  by  the  defendants  for  an  issue  to  try  a  question 
of  usury  set  up  in  the  answer.  In  deciding  the  motion,  it  was 
there  said,  "  that,  to  entitle  the  defendants  to  an  order  for  an 
issue  to  be  tried  by  a  jury,  they  must  show,  by  affidavit  or 
otherwise,  to  the  satisfaction  of  the  court,  that  they  had  prob- 
able grounds  for  defense,  and  that  the  answer  was  not  put  in 
for  mere  delay ;  that,  as  the  answer  in  this  case  was  not  sworn 
to  by  any  one  who  was  willing  to  state  on  oath  that  he  believed 
the  allegation  of  usury  could  be  sustained  by  proofs,  the  award- 
ing of  an  issue  would  be  productive  of  unnecessary  expense 
and  delay." 

The  rule  announced  in  the  case  cited  is  believed  to  be  in 
harmony  with  the  current  of  authority  on  the  question,  and 
the  court  below,  in  deciding  the  motion,  adhered  to  that  rule, 
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and  we  have  no  hesitation  in  holding  that  the  ruling  was  cor- 
rect. 

"When  the  cause  was  set  down  for  a  hearing,  a  motion  was 
made  for  a  continuance,  or  postponement,  which  the  court 
overruled,  and  this  decision  is  relied  upon  as  error.  It  is  not 
claimed  that  the  affidavit  contains  facts  which  are  required  in 
order  to  sustain  an  application  for  a  continuance.  ~No  dili- 
gence is  shown.  In  fact,  the  essential  facts  required  to  consti- 
tute a  valid  affidavit  for  a  continuance  are  wanting.  The  court 
could  not,  therefore,  without  a  disregard  of  the  rights  of  com- 
plainant, continue  the  cause.  As  to  a  postponement  for  a  few 
days,  that  was  a  matter  addressed  to  the  sound  discretion  of 
the  court,  which  we  fail  to  see  has  been  abused. 

It  is  also  claimed  by  the  defendant  that  the  complainant  can 
not  maintain  the  bill  in  his  own  name,  but  Emil  Huber  should 
have  been  joined  as  a  co-complainant.  One  of  the  notes 
secured  by  the  deed  of  trust,  it  is  true,  was  payable  to  com- 
plainant and  Emil  Huber,  but  he  sold  and  indorsed  the  note 
to  the  complainant;  and  whether  the  sale  and  indorsement  are 
sufficient  to  pass  the  legal  title  or  not,  is  of  no  importance. 
There  can  be  no  doubt  but  the  sale  was  good  in  equity.  Such 
being  the  case,  the  complainant  could  maintain  the  bill  in  his 
own  name.  Other  questions  have  been  discussed,  but  they  are 
not  deemed  of  sufficient  importance  to  merit  a  discussion  here. 

We  perceive  no  error  in  the  record,  and  the  decree  will  be 
affirmed. 

Decree  affirmed. 


The  City  of  Rockford 

v. 

Tompkins  Tripp. 

1.  Negligence — of  city  in  providing  hitching  posts.  If  there  be  any 
duty  resting  upon  a  city  in  regard  to  the  sufficiency  of  hitching  posts  it  may 
provide,  it  is  not  bound  to  see  that  absolutely  safe  posts  are  set,  and  no  more 
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than  ordinary  care  in  the  selection  and  setting  of  them  is  required.  If  they 
are  such  as  would  be  reasonably  sufficient,  under  all  ordinary  circumstances, 
for  the  purpose  intended,  the  city  will  not  be  liable  for  injury  caused  by  the 
breaking  of  one  by  a  team  fastened  to  it,  and  its  running  over  a  person. 

2.  Same — no  recovery  where  the  injury  is  too  remote*  Where  a  horse 
with  a  cutter  became  frightened  and  ran  away,  and,  in  passing  where  a  team 
was  hitched  to  a  post  set  by  a  city  for  a  hitching  post,  frightened  the  team 
and  caused  them  to  break  the  post  and  run,  and  they,  after  running  some 
distance,  ran  over  a  person  in  the  street  and  injured  him,  it  was  held,  in  an 
action  by  him  against  the  city,  that  the  injury  was  too  remote  and  was  not 
the  proximate  consequence  of  the  defect  in  the  post,  and  that  the  city  was 
not  liable. 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  the  appellee  against  the 
appellant,  to  recover  for  a  personal  injury  caused  by  a  runa- 
way team. 

The  defendant  filed  the  general  issue,  and  a  trial  was  had, 
resulting  in  a  verdict  of  $80  in  favor  of  the  plaintiff.  The 
defendant  moved'  for  a  new  trial,  which  the  court  overruled, 
and  rendered  judgment  on  the  verdict,  to  which  ruling  the 
defendant  excepted. 

Mr.  C.  M.  Brazee,  for  the  appellant. 

Messrs.  Crawford  &  Marshall,  for  the  appellee. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  an  action  on  the  case,  brought  by  the  plaintiff, 
Tripp,  against  the  City  of  Rockford,  to  recover  for  injuries 
received  by  him  in  consequence  of  being  run  over  while  in  the 
street,  by  a  runaway  team.  The  plaintiff  recovered,  and  the 
defendant  appealed  to  this  court. 

The  circumstances  of  the  occurrence  were,  that  in  the  fall 
of  1872,  the  city  authorities  caused  ten  hitching  posts  to  be  set 
on  First  street,  in  the  city.  On  the  first  day  of  February,  1873, 
a  double  team,  attached  to  a  sleigh  with  a  wood  rack  on,  was 
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tied  to  one  of  these  posts  by  very  strong  halter  straps.  A 
single  horse  in  a  cutter  was  being  driven  along  on  First  street 
toward  the  team  so  hitched,  when  the  horse  suddenly  became 
frightened,  from  the  breaking  of  something  connected  with 
the  cutter,  and  unmanageable,  and  ran  away.  The  horse  ran 
upon  the  sidewalk  in  front  of  the  team,  some  ten  feet  from  it, 
and  then  followed  down  the  sidewalk  to  the  team ;  as  it  ap- 
proached, the  team  jumped  back  and  pulled  by  the  halters,  but 
not  getting  loose,  jumped  forward  again  over  the  post  as  the 
horse  and  cutter  came  near,  and  pushed  the  neck-yoke  over  the 
post,  and  as  the  single  horse  came  drawing  the  cutter  up  to 
them,  the  horses'  legs  of  the  team  were  struck,  causing  the 
same  again  to  jump  back  with  the  neck-yoke  over  the  post, 
and  at  the  same  time  the  side  of  the  cutter  struck  the  post, 
breaking  the  cross-bar  of  the  cutter,  when  the  post  broke. 
Thereupon,  the  frightened  team  ran,  first  south  on  First  street 
to  the  corner  of  the  block,  then  west  on  Walnut  street  to  the 
next  corner,  then  north  on  Main  street  to  the  next  corner,  and 
were  again  about  turning  east  up  State  street,  when  they  came 
in  contact  with  Tripp  and  one  Minot,  standing  or  slowly  moving 
in  the  street,  at  a  place  some  nine  hundred  feet  distant  from 
the  starting  point,  and  caused  the  injury  complained  of. 

The  negligence  charged  against  the  city  is  in  the  defective- 
ness of  the  hitching  post;  in  its  being  Cross-grained  and  brash, 
as  testified  to  by  witnesses  who  saw  the  post  after  it  had  been 
broken.  We  fail  to  see  that  the  evidence  makes  out  a  case  of 
actionable  negligence  against  the  city.  These  posts  were 
selected  sawed  oak  posts,  their  size  being  5x5  inches  at  the 
butt  and  5  x  5J-  inches  at  the  top.  They  had  been  set  the 
fall  before;  the  chairman  of  the  street  committee  having  or- 
dered selected  sawed  oak  posts  for  the  purpose,  and  the  lumber 
dealer  having  furnished,  on  the  order,  selected  sawed  oak  posts. 
The  latter  testified  that  such  were  the  posts  he  furnished,  and 
that  "  selected  posts  are  perfect  posts,  such  as  I  should  cull — 
no  bad  ones  among  them  " — and  that  such  posts  were  quite 
generally  used  for  hitching  posts. 
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There  is  no  proof  that  there  was  any  defect  apparent  in  any 
of  these  posts  at  the  time  they  were  set,  or  that  the  city,  at 
any  time,  had  notice  of  any  defect.  There  is  no  duty  imposed 
by  law  upon  the  city  to  provide  or  maintain  hitching  posts. 
If  there  may  be  supposed  to  be  any  duty  resting  upon  the 
city  in  regard  to  the  sufficiency  of  the  posts,  as  arising  from 
having  undertaken  to  set  them,  there  could  be  no  such  duty 
as  to  see  that  absolutely  safe  posts  were  set;  but  no  more  would 
be  required,  as  we  conceive,  than  the  exercise  of  ordinary  care 
in  the  setting  of  such  posts  as  would  be  reasonably  sufficient, 
under  all  ordinary  circumstances,  for  the  purpose  of  hitching 
posts.  We  are  unable  to  perceive,  from  the  evidence,  in  what 
respect,  here,  the  city  has  failed  in  the  full  measure  of  such 
duty. 

We  are  inclined,  also,  to  regard  the  injury  here  as  too  re- 
mote, and  that  it  was  not  the  proximate  consequence  of  the 
defect  of  the  hitching  post,  and  that  on  this  ground  the  defen- 
dant is  not  liable;  that  the  injury  is  to  be  considered  as  one 
of  those  accidents  for  which  a  town  or  city  is  not  responsible. 
See  Marble  v.  City  of  Worcester,  4  Gray,  395. 

Regarding  the  verdict  as  clearly  unsustained  by  the  evi- 
dence, and  that  no  cause  of  action  is  shown  against  the  city, 
the  judgment  is  reversed. 

Judgment  reversed. 


Seth  Wadhams  et  al. 


Lucy  C.  Flaglee  Gay. 

Reversal — practice  when  cause  is  remanded  with  directions.  Where  a 
chancery  cause  is  decided  in  this  court  upon  the  merits,  the  opinion  finding 
that  there  is  no  equity  in  complainant's  bill,  and  the  cause  is  remanded  for 
further  proceedings  in  conformity  with  the  opinion,  it  is  the  duty  of  that 
court  to  dismiss  the  bill  for  want  of  equity,  and  it  is  error  to  allow  the 
complainant  to  dismiss  it  without  prejudice. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
S.  M.  Moore,  Judge,  presiding. 

Messrs.  Ayer  &  Kales,  for  appellant  Wadhams;  Mr. 
George  Herbert,  and  Mr.  John  S.  Miller,  for  appellant 

Engles. 

Mr.  Arthur  W.  Windett,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

After  a  protracted  litigation  of  near  ten  years,  between  the 
parties  to  this  record,  their  rights  were  adjusted  on  appeal  to 
this  court,  by  an  opinion  rendered  at  the  September  term, 
1874,  by  which  it  was  decided  that  these  appellees  had  shown 
no  equity  in  their  bill;  that  the  decree  which  they  had  ob- 
tained against  these  appellants  in  the  Superior  Court  of  Cook 
county  should  be  reversed,  and  the  cause  remanded  to  that 
court  for  further  proceedings  in  conformity  with  the  opinion 
of  this  court.  This  opinion  was  filed  on  January  30,  1875, 
and  on  March  22,  then  next,  the  mandate  and  opinion  were 
filed  in  the  Superior  Court,  and  on  April  3,  following,  these 
appellants  moved  that  court  to  re-docket  the  cause  and  enter  a 
final  order  therein  pursuant  to  that  mandate  and  opinion. 
Those  proceedings  were  stayed  by  an  order  of  this  court,  at 
the  instance  of  these  appellees,  they  having  filed  their  petition 
for  a  rehearing. 

At  the  September  term,  1875,  the  matters  and  things  in  this 
petition  were  fully  considered  by  this  court,  and  the  rehear- 
ing denied,  thus  settling,  finally,  the  rights  of  the  parties.  73 
111.415. 

This  decision,  denying  the  petition  for  a  rehearing,  and  vaca- 
ting the  stay  order,  was  filed  on  the  1st  of  November,  1875: 
On  November  17,  appellants  notified  appellees  that  they  would, 
on  the  transcript  and  certified  copy  of  the  orders  of  this  court, 
move  the  Superior  Court  for  an  order  to  reinstate  the  cause  in 
that  court,  and  would  also  move  that  court  for  such  further 
proceedings  therein  as  should  be  in  conformity  with  the  man- 
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date  and  opinion  of  this  court,  and  demanded  judgment  and  a 
final  decree  in  conformity  thereto. 

The  consideration  of  this  motion  was  postponed  to  Decem- 
ber 1,  1875,  on  which  day  the  court  announced  it  would  render 
a  decision  on  the  6th  day  of  December.  The  parties  appearing 
by  their  counsel,  on  the  6th  day  of  December  it  was,  in  con- 
sideration of  the  premises,  ordered  by  the  Superior  Court  that 
the  cause  be  reinstated  in  that  court,  and  be  proceeded  in,  in 
conformity  with  the  mandate  and  opinion  of  this  court,  in 
manner  and  form  as  in  that  behalf  thereby  directed. 

On  motion  of  appellee's  counsel,  the  appellants  objecting, 
it  was  ordered  by  the  court,  that  the  cause  be  dismissed,  with- 
out prejudice,  at  their  costs,  to  be  paid  within  fifteen  days. 

The  costs  having  been  paid  and  exceptions  duly  taken,  an 
appeal  was  prayed  and  allowed  to  this  court. 

Appellants  make  the  point,  that  dismissing  the  bill,  without 
prejudice,  was  contrary  to  the  order  and  mandate  of  this  court. 
What  was  the  order  and  mandate  of  this  court?  It  is,  sub- 
stantially, as  follows:  The  court  having  diligently  examined 
and  inspected  the  record  and  proceedings  aforesaid,  as  the 
matters  and  things  assigned  for  error,  and  being  now  suffi- 
ciently advised  of  and  concerning  the  premises,  are  of  the 
opinion,  that  in  the  record  and  proceedings  aforesaid,  and  in 
the  decree  aforesaid,  there  is  manifest  error;  therefore,  it  is 
considered  by  the  court,  that,  for  that  error  and  others  in  the 
record  and  proceedings  aforesaid,  the  decree  of  the  Superior 
Court  of  Cook  county  in  this  behalf  rendered,  be  reversed, 
annulled,  set  aside  and  wholly  for  nothing  esteemed,  and  that 
this  cause  be  remanded  to  the  Superior  Court  of  Cook  county, 
for  further  proceedings  in  conformity  with  the  opinion  of  the 
court  herein  filed,  etc. 

Here  is  a  peremptory  order  for  such  proceedings,  and  such 
only,  as  shall  be  in  conformity  with  the  opinion  filed.  On  the 
receipt  of  this  mandate  it  was  the  duty  of  the  Superior  Court 
to  examine  the  opinion  and  conform  its  action  to  it.  An  ex- 
amination of  the  opinion  would  have  informed  the  court  that 
the  merits  of  the  controversy  had  been  fully  considered,   that 
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there  had  been  a  decision  upon  the  merits,  and  the  conclusion 
reached,  that  the  complainants,  the  appellees  here,  had  no 
equities,  and  their  claim  to  relief  wholly  groundless.  The 
court  would  have  seen  that  every  question  raised  and  argued 
by  the  parties  to  the  bill,  had  been  fully  met  and  decided  by 
this  court  against  the  complainants.  The  whole  merits  were 
tried,  discussed  and  decided. 

On  the  receipt  of  the  mandate  and  opinion,  the  Superior 
Court  was  bound  to  carry  into  complete  effect  the  decision  of 
this  court,  not  to  re-try  the  cause,  or  place  the  complainants, 
the  appellees,  in  a  position  by  which  the  cause  might  be  re- 
tried, as  that  is  the  necessary  result  and  effect  of  an  order 
dismissing  the  bill  without  prejudice.  It  was  not  competent 
for  the  court  to  grant  such  an  order  against  the  mandate  and 
opinion  of  this  court.  In  what  a  lamentable  condition  would 
suitors  be  if  the  opinions  and  final  orders  of  this  court  are  to 
be  disregarded  by  inferior  courts.  One  of  the  great  interests 
of  the  public  is,  that  an  end  shall  be  put  to  litigation,  and 
when  a  case  has  received  full  consideration  in  this  court,  and 
the  merits  fully  explored,  discussed  and  settled,  and  the  cause 
remanded  for  further  proceedings  in  conformity  to  the  ex- 
pressed views  and  opinion  of  this  court,  there  can  be  no  power 
remaining,  in  the  court  to  which  the  opinion  and  mandate  are 
sent,  to  re-try  the  cause  or  do  any  other  matter  or  thing  in  the 
cause,  but  to  obey  the  mandate.  The  opinion  of  this  court 
was  on  the  merits — they  had  been  declared,  by  this  court, 
against  the  complainants.  The  mandate  required  of  the  Supe- 
rior Court  the  execution  of  the  decree  of  this  court,  not  a  re- 
■  trial  of  the  cause  or  the  entry  of  any  order  which  might  have 
that  effect,  and  which,  unquestionably,  was  the  design  of  the 
party  asking  such  an  order.  The  authorities  are  clear  on  this 
point.  Skillerri>s  Exrs.  v.  May's  Exrs.  6  Cranch,  267,  decided 
by  the  Supreme  Court  of  the  United  States  so  early  as  1810, 
is  directly  on  this  question,  and  subsequent  cases  harmonize 
with  it.  Ex  parte  Story,  12  Peters,  339;  Ex  parte  Jibbers,  12 
ib.  488;  West  v.  Brashear,  14  ib.  52;  United  States  v.  Fre- 
mont, 12  Howard,  30;  Soule  v.  Dawes,  14  California,  247. 
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The  same  is  the  doctrine  of  the  English  courts.  Black  v. 
Cobaugh,  9  Simon,  411;  Gartside  v.  Asherwood,  2  Dickens, 
612.  To  the  same  effect  are  cases  in  this  court.  Boggs  v.  Wil- 
lard  et  al.  TO  111.  315;  Ogden  v.  Barrahee,  Admr.,  ibid.  510. 

In  the  case  cited  from  6  Cranch,  the  Supreme  Court  would 
not  allow  a  dismissal,  although  it  appeared  it  was  not  alleged 
the  circuit  court  had  jurisdiction  of  the  cause. 

It  is  claimed  by  appellee,  under  the  authority  of  Mohler  v. 
Wiltherger,  ^4c  111.  163,  the  complainants,  on  reversal  and 
remandment,  had  the  right  accorded  to  them  by  the  Superior 
Court,  in  this  case.  The  case  of  C flickering  v.  Bailes,  29  111. 
294,  is  also  cited  by  them  as  sustaining  this  position.  We 
have  no  doubt  these  cases  were  correctly  decided,  but  we  fail 
to  perceive  the  influence  they  or  either  of  them  should  have 
on  this  case,  the  condition  of  those  records  being  so  different 
from  the  one  now  before  this  court.  In  the  first  cited  case, 
there  was  no  decision  of  this  court  affecting  the  merits  or 
ultimate  right  of  recovery.  The  case  was  not  in  a  condition 
for  a  final  decree  on  the  merits,  and  the  cause  was  remanded 
generally.  The  plaintiff  then  had  a  clear  right  to  dismiss  his 
cause  without  prejudice  on  payment  of  costs. 

Chichering  v.  Failes  was  decided  in  1861,  reported  26  111. 
507.  The  decree  was  affirmed  in  part,  and  reversed  and  re- 
manded for  further  proceedings  not  inconsistent  with  the 
opinion.  In  the  opinion  it  is  said:  "Had  it  appeared  that 
payment  (of  taxes)  was  continued  after  the  death  of  Lee,  by 
the  persons  holding  the  color  of  title  inherited  or  devised  to 
them  by  Lee,  whether  as  trustees  or  in  their  own  right,  then 
it  would  have  sufficed.  The  proof  fails  to  show  that  fact,"  etc. 
The  decree  is  then  affirmed  as  to  part  of  the  lands,  and  reversed 
as  to  that  portion  affected  by  the  tax  title  claim,  and  remanded 
for  further  proceedings  not  inconsistent  with  the  opinion. 

On  the  remandment,  29  ]JL  294,  the  court  below  allowed  an 
amended  answer  to  be  filed  by  the  executor,  setting  out  por- 
tions of  the  will  of  Lee,  and  facts  touching  payment  of  taxes. 
On  appeal  to  this  court,  it  was  held,  the  rights  of  the  parties 
had  not  been  conclusively  fixed  by  the  judgment  of  this  court, 
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and  it  was  regarded  as  equitable  and  conducive  to  justice  that 
the  cause  should  be  remanded  for  further  proceedings.  The 
directions  were  general,  thus  opening  the  case.  The  court  say, 
"if  these  general  directions  to  the  court  below  limit  its  power 
only  to  act  upon  the  record  of  the  case,*as  it  then  existed, 
under  the  rules  announced  in  the  opinion,  then  the  amend- 
ment of  the  answer  and  the  reception  of  additional  evidence 
was  unwarranted.  That  the  court  below  is  concluded  by  the 
legal  principles  announced  by  the  appellate  tribunal,  is  unde- 
niable." 

How  different  is  the  case  now  before  us!  In  the  opinion 
remitted  to  the  Superior  Court,  certain  principles  were  an- 
nounced by  which  the  case  was  governed,  the  merits  having 
been  thoroughly  examined  and  passed  upon.  That  court  was 
directed  to  proceed  in  conformity  with  that  opinion.  That 
fixed  the  rights  of  the  parties  then  and  forever,  and  the  only 
correct  order  that  court  could  enter,  was  an  order  dismissing 
the  bill  for  want  of  equity.  It  was  a  specific  direction  so  to 
do,  not  a  general  direction  to  trv  the  cause  again. 

Appellees'  counsel  refers  to'  Frost  v.  ChitticJc,  Sept.  T.  1875, 
as  supporting  his  position.  We  have  not  the  record  in  that 
case  before  us,  but  our  recollection  of  it  is,  that  the  judgment 
had  not  been  reversed  by  this  court,  and  remanded,  nor  had 
the  court  below  made  a  final  order  in  the  cause,  it  being  re- 
tained in  order  to  assess  the  damages  on  an  injunction  bond. 
The  appeal  was,  in  fact,  prayed  from  an  interlocutory  decree 
dissolving  an  injunction.  It  has  no  features  in  common  with 
this  case. 

The  decree  of  the  Superior  Court  ordering  and  allowing 
appellees  to  dismiss  their  bill  of  complaint  without  prejudice, 
and  refusing  to  enter  an  order  in  the  cause  dismissing  the  bill 
for  want  of  equity,  and  thus  put  a  final  stop  to  the  proceed- 
ings, is  reversed,  and  the  cause  remanded  to  the  Superior 
Court  with  directions  to  dismiss  the  bill  for  want  of  equity 

therein. 

Decree  reversed. 
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Robert  W.  Hyman 


William  Bayxe. 

1.  Limitations  —  statutes  prior  to  1872  apply  to  non-residents.  The 
statutes  of  limitation  in  force  in  this  State  prior  to  1872,  when  both  parties 
have,  at  all  times,  resided  continuously  out  of  this  State  for  the  statutory 
period,  bar  a  recovery.  The  provision  that  the  time  any  defendant  is  absent 
from  this  State  shall  not  be  counted,  and  allowing  suit  after  his  return,  does 
not  apply  to  non-residents  who  have  never  been  in  the  State. 

2.  Same — actions  barred  in  other  States.  The  twentieth  section  of  the 
Limitation  Law  of  1872  bars  a  recovery  upon  causes  of  action  arising  in 
another  State  or  foreign  country,  when,  by  the  laws  thereof,  an  action  can 
not  be  maintained  by  lapse  of  time,  and  applies  to  causes  of  action  barred 
by  the  laws  of  such  other  State  or  country  at  the  time  the  act  was  passed. 
By  it,  suits  are  barred  in  our  courts,  if  they  are  barred  by  the  laws  of  an- 
other State,  when  the  action  is  brought  in  this  State,  without  reference  to 
when  suit  is  brought,  so  that  it  is  after  the  adoption  of  the  statute. 

3.  Same — constitutionality  of  statutes.  A  statute  barring  a  recovery  up- 
on a  cause  of  action  already  barred  by  the  laws  of  the  State  where  it  arose 
and  the  parties  reside,  or  declaring  that  no  suit  should  be  maintained  after 
its  passage  on  a  new  promise  to  pay  a  debt  barred,  unless  the  new  promise 
is  in  writing  and  signed  by  the  debtor,  or  unless  a  new  consideration  was 
paid  for  the  promise,  is  not  contrary  to  public  policy  or  any  constitutional 
provision. 

4.  Same — rule  as  to  construing  as  prospective.  Where  a  retrospective 
law  operates  harshly,  the  courts,  presuming  that  the  legislature  intended  no 
injustice,  where  the  language  is  doubtful,  will  give  it  a  prospective  opera- 
tion ;  but  if  the  language  is  clear  and  unmistakable,  the  courts  will  never 
hesitate  to  enforce  it.  But  there  is  no  hardship  in  barring  an  action  already 
barred  by  the  laws  of  a  State  where  the  parties  reside  and  the  cause  of  ac- 
tion arose. 

5.  Same — repealing  section  construed.  The  saving  clause  in  the  24th 
section  of  the  Limitation  Act  of  1872  has  reference  to  the  statutes  therein  re- 
pealed, and  continues  them  in  force  as  to  all  prior  causes  of  action  not 
already  barred,  until  the  expiration  of  the  time  when  the  bar  would  be  com. 
pleted,  and  has  no  application  to  section  20,  which  is  an  entirely  new  pro- 
vision. 

6.  Plea  of  limitations,  need  not  negative  exceptions.  A  plea  that  the  cause 
of  action  is  barred  by  the  Statute  of  Limitations  of  another  State  where  it  ac- 
crued and  the  parties  resided,  need  not  aver  that  the  defendant  continued  to 
remain  in  suqIi  State  until  the  bar  was  completed.    If,  by  the  laws  of  such 
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State,  absence  from  the  State  arrests  the  running  of  the  statute,  that  fact 
must  be  replied. 

7.  Pleading — exceptions  in  statute.  Where  a  statute  is  set  up  and  relied 
on  for  a  recovery  or  in  defense,  'the  party  pleading  need  not  refer  to  or  neg- 
ative exceptions  or  a  proviso,  unless  it  is  contained  in  the  enacting  clause, 
but  it  must  be  set  up  by  the  other  party. 

8.  Statutes  op  other  States — must  be  pleaded  and  proved.  Courts 
can  not  take  notice  of  foreign  statutes,  or  presume  they  contain  any  saving 
clause,  but  they  must  be  brought  to  the  notice  of  the  court  by  the  pleadings. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  G-ary,  Judge,  presiding. 

Messrs.  Ayer  &  Kales,  for  the  appellant. 

Messrs.  Cooper,  Garnett  &  Packard,  for  the  appellee. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellee  instituted  an  action  of  assumpsit  against  appellant, 
in  the  Superior  Court  of  Cook  county,  for  money  paid,  laid 
out  and  expended  for  appellant's  use.  He  filed  several  special 
pleas.  The  fourth  set  up  and  relied  on  the  Statute  of  Limita- 
tions, averring  that  more  than  sixteen  years  had  elapsed  since 
the  causes  of  action  had  accrued.  To  this  plea  appellee  re- 
plied, Hyman  was  not  within  the  State  of  Illinois  for  the  space  of 
sixteen  years  altogether,  since  the  causes  of  action  accrued  and 
before  the  suit  was  bimight.  To  this  replication  defendant 
rejoined,  that  the  causes  of  action  accrued  beyond  the  limits 
of  the  State  subsequent  to  the  10th  day  of  April,  1849,  and 
that  when  they  accrued  and  the  contracts  were  entered  into, 
and  since  that  time  till  the  commencement  of  this  suit,  both 
plaintiff  and  defendant  had  not  been  nor  were  they  then  resi- 
dents of  this  State,  and  the  period  of  sixteen  years  from  the 
time  these  causes  of  action  accrued  had  expired  before  suit  was 
brought.  To  this  rejoinder  plaintiff  filed  a  demurrer,  and  it 
was  sustained  by  the  court,  and  defendant  abided  by  his  re- 
joinder. 

The  same  question  was  substantially  presented  on  a  demurrer 
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to  plaintiff's  first  and  second  replications  to  defendant's  ninth 
plea. 

The  seventh  plea  averred,  as  a  defense,  that  the  several  causes 
of  action  arose  and  accrued  in  the  State  of  Maryland,  on  the 
1st  day  of  January,  1856;  that  the  defendant  was  then  a  citi- 
zen and  resident  thereof,  and  that  neither  plaintiff  nor  defendant 
had  hitherto  been  or  are  they  now  citizens  or  residents  of  this 
State;  that  by  the  laws  of  that  State,  then  and  ever  since  in 
force,  all  actions  on  the  causes  of  action  set  forth  in  plaintiff's 
declaration,  are  and  were  wholly  barred,  precluded  and  es- 
topped at  the  end  of  three  years  after  the  causes  of  action  ac- 
crued, and  that  no  action  had  been  brought  thereon  in  the 
courts  of  Maryland  or  elsewhere,  within  three  years  after  the 
causes  of  action  accrued,  although  three  years  after  the  same 
had  accrued  has  long  since  elapsed  before  the  commencement 
of  this  suit,  wherefore  no  action  could  be  maintained  by  the 
laws  of  the  State  of  Maryland,  by  reason  of  the  lapse  of  time. 
To  this  plea  the  court  sustained  a  general  demurrer. 

The  eighth  plea  is  in  substance  the  same  as  the  seventh 
plea,  setting  up  a  residence  by  defendant  in  the  State  of  New 
York,  and  the  bar  of  the  causes  of  action  by  the  laws  of  that 
State,  averring  that  defendant  had  remained  therein  for  the 
full  period  required  by  the  statute  of  that  State  to  produce  a 
bar,  and  in  this  it  differed  from  the  seventh  plea.  To  this  plea 
a  demurrer  was  overruled,  and  a  replication  was  interposed 
that  the  causes  of  action  did  not  arise  or  accrue  in  the  State 
of  New  York,  and  on  this  replication  issue  was  taken  to  the 
country. 

The  principal  questions  arise  and  are  to  be  determined  on 
these  pleadings. 

The  question  is,  whether,  under  our  limitation  laws  in  force 
prior  to  the  act  of  1872,  when  both  parties  have,  at  all  times, 
resided  continuously  beyond  the  limits  of  this  State  for  the 
statutory  period,  a  bar  to  a  recovery  is  created. 

It  is  urged  in  support  of  the  proposition,  that  this  action 
is  barred  by  the  act  of  the  5th  of  November,  1849.  Its  first 
section  provides,  "  that  all  actions  founded  upon  any  promis- 
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sory  note,  simple  contract  in  writing,  bond,  judgment,  or  other 
evidence  of  indebtedness  in  writing,  made,  caused  or  entered 
into  after  the  passage  of  this  act,  shall  be  commenced  within 
sixteen  years  after  the  cause  of  action  accrued,  and  not  there- 
after." The  second  section  provides,  that  "  all  actions  founded 
upon  accounts,  bills  of  exchange  or  orders,  or  upon  promises 
not  in  writing,  express  or  implied,  made  after  the  passage  of 
this  act,  shall  be  commenced  within  five  years  next  after  the 
cause  of  action  shall  have  accrued,  and  not  thereafter."  The 
third  section  provides,  that  the  act,  and  the  several  acts  to 
which  it  is  an  amendment,  shall  be  subject  to  the  several  pro- 
visions, conditions  and  restrictions  of  the  twelfth  and  thirteenth 
sections  of  the  chaj)ter  entitled  "  Limitations,"  of  the  Revised 
Statutes  of  1845  of  this  State. 

The  twelfth  section  of  that  chapter  can  have  no  bearing  on 
this  case.  The  thirteenth  provides,  that  "if  any  person  or 
persons  against  whom  there  is  or  shall  be  a  cause  of  action,  as 
is  specified  in 'the  preceding  sections  of  this  chapter,  except 
real  or  possessory  actions,  shall  be  out  of  this  State  at  the  time 
of  the  cause  of  such  action  accruing,  or  any  time  during  which 
a  suit  might  be  sustained  on  such  cause  of  action,  then  the 
person  or  persons  who  shall  be  entitled  to  such  action  shall  be 
at  liberty  to  bring  the  same  against  such  person  or  persons 
after  his,  her  or  their  return  to  the  State,  and  the  time  of  such 
person's  absence  shall  not  be  accounted  as  part  of  the  time 
limited  by  this  chapter." 

The  twentieth  section  of  the  act  of  the  4th  of  April,  1872, 
provides,  that  "  when  a  cause  of  action  has  arisen  in  a  State  or 
territory  out  of  this  State,  or  in  a  foreign  country,  and,  by  the 
laws  thereof,  an  action  thereon  can  not  be  maintained  by  rea- 
son of  lapse  of  time,  an  action  shall  not  be  maintained  in  this 
State." 

It  is  contended,  that,  under  these  provisions,  appellee's  claim 
is  as  effectually  barred  as  had  the  parties  been  residents  of  this 
State.  It  is  urged  that  a  person  can  not  return  to  the  State 
unless  he  had  previously  been  in  the  State,  and  hence  the  sav- 
ing clause  of  the  act  of  1845  has  no  application  where  the 
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statutory  period  has  expired,  and  the  debtor  has  never  been 
within  the  State,  and  that  when  the  debtor  resides  out  of  the 
State,  and  the  creditor  is  a  non-resident,  that  statute  creates  a 
bar  to  the  action.  This  is  the  language  of  the  statute.  A 
person  can  not  return  to  a  place  until  he  has  previously  been 
at  that  place.  This  proposition  is  self-evident.  It  can  not  be 
rendered  plainer  by  illustration  or  by  reasoning. 

This,  then,  being  the  plain  and  unmistakable  import  of  the 
language,  shall  the  courts  give  it  effect,  or  by  forced  and  un- 
natural interpretation  shall  they  say  that  it  does  not  convey 
the  legislative  intention?  Shall  the  courts  import  into  it  an 
exception  or  a  further  clause,  and  say  it  should  have  read  and 
was  intended  to  read  that  the  exception  should  also  include 
persons  who  had  never  been  in  the  State?  It  would  seem  to 
be  unauthorized  to  give  such  a  construction  to  this  provision, 
when  its  language  does  not  seem  to  admit  of  construction,  nor 
does  its  spirit,  nor  does  public  policy  seem  to  admit  of  it.  The 
policy  which  dictated  the  adoption  of  such  statutes,  seems  to 
require  an  interpretation  in  harmony  with  the  plain  language 
of  the  section.  These  statutes  are  designed  to  give  repose  to 
society,  and  are  intended  to  prevent  litigation  of  stale  claims; 
and  in  pursuance  of  such  a  policy,  it  does  not  seem  to  be  war- 
ranted on  the  part  of  the  courts  to  obstruct  or  thwart  such 
policy  by  doubtful  or  unauthorized  construction.  If  the  Gen- 
eral Assembly  had  intended  to  exclude  from  the  operation  of 
this  provision  cases  like  the  present,  it  seems  reasonable  to 
suppose  that  they  would  have  added  after  the  words,  "  shall  be 
out  of  this  State,"  "  or  shall  reside  out  of  this  State  at  the  time 
of  such  action  accruing,  or  any  time  during  which  a  suit  might 
be  sustained  on  such  cause  of  action,"  etc.,  and  might  main- 
tain the  action  u  after  his,  her  or  their  return  to,"  or  he,  she 
or  they  shall  come  within  "  this  state,"  etc. 

We  should  have  entertained  no  doubt  that  appellee's  claim 
was  not  embraced  within  the  provisions  of  this  section,  and  his 
act-ion  was  thereby  barred,  had  it  not  been  for  the  decisions  of 
so  large  a  number  of  respectable  courts  holding  otherwise,  un- 
der similar  provisions  in  their  statutes.     But  there  is  a  con- 
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flict  in  the  decisions  of  the  courts  of  the  States  of  the  Union, 
and  we  feel  at  liberty  to  determine  according  to  what  we  think 
was  the  meaning  of  the  legislature,  expressed  by  the  language 
of  the  section.  The  courts  holding  'that  such  cause  of  action 
is  not  included  in  such  a  saving  clause,  seem  to  us  to  have 
adopted  the  true  construction,  and  supported  it  by  the  sounder 
reason,  and  hence  we  are  inclined  to  adopt  it  as  a  basis  of  de- 
cision. 

When  trade  was  confined  within  narrow  limits,  and  credit 
was  not  so  general  or  as  extensive  as  at  the  present  day,  the 
benefits  and  necessity  of  such  a  statute  were  not  so  fully  felt 
or  appreciated  as  at  the  present  time.  This  is  manifested  by 
legislation  of  the  present  day  designed  to  obviate  the  effects 
of  the  narrow  construction  placed  on  this  very  provision  by 
the  courts,  which  hold  that  an  action  is  not  barred  against  a 
non-resident,  although  it  may  be  barred  in  the  State  in  which 
the  parties  reside.  This  has  been  done  in  several  States,  in- 
cluding our  own.  The  courts,  under  the  then  state  of  trade 
and  credit,  looked  upon  limitation  laws  with  disfavor,  and  were 
inclined  to  extend  their  provisions  no  farther  than  they  were 
compelled  by  the  full  and  unmistakable  letter  of  the  statute. 
.But  the  unprecedented  change  of  trade,  and  its  necessities, 
have  wrought  many  changes  in  business,  and  this  necessity, 
with  others. 

We  now  come  to  consider  the  seventh  plea,  which  sets  up 
and  relies  on  the  20th  section  of  the  limitation  law,  as  revised 
and  adopted  on  the  4th  of  April,  1872,  and  is  now  embodied 
in  our  present  revision.  It  is  insisted  that  the  General  Assem- 
bly did  not  intend  that  this  provision  should  operate  upon  past 
transactions,  or  causes  of  action  already  barred  by  the  laws  of 
such  other  State,  territory  or  foreign  country,  but  that  it  should 
only  apply  to  causes  of  action  that  should  become  barred  after 
the  passage  of  the  statute.  The  language  unmistakably  ap- 
plies to  causes  of  action  on  which  a  suit  could  not  be  main- 
tained at  the  time  the  law  was  passed.  It  says,  a  cause  of 
action  which  has  arisen,  and  not  a  cause  of  action  which  may 
arise,  and  may  be  barred  by  the  lapse  of  time.     The  natural 


262  Hyman  v.  Bayne.  [Sept.  T. 

Opinion  of  the  Court. 

and  grammatical  import  of  the  language  is,  that  it  shall  be 
barred  in  our  courts,  if  it  is  barred  by  the  laws  of  another 
State,  when  the  action  is  brought  in  this  State,  without  refer- 
ence to  when  the  suit  shall  be  brought,  so  that  it  is  after  the 
adoption  of  the  law. 

This,  we  think,  is  the  natural  import  of  the  language  em- 
ployed. In  fact,  it  would  be  difficult  to  give  it  any  other  rea- 
sonable meaning.  But  it  is  said  that  this  and  other  courts 
have  held  that  a  retrospective  construction  will  not  be  given 
to  a  statute,  unless  the  language  shall  so  clearly  and  unmis- 
takably require  it  that  there  is  no  escape  from  it,  and  this  is 
not  the  case  with  this  section. 

If  this  act  could  be  said  to  be  retrospective,  there  can  be  no 
misunderstanding  of  this  language  as  requiring  it;  and  look- 
ing to  the  motive  and  policy  which  dictated  its  adoption,  we 
do  not  see  that  it  is  harsh,  or  that  it  can  be  said  to  work  in- 
justice or  oppression,  so  as  to  require  its  operation  to  be  re- 
stricted by  construction.  It  takes  from  the  creditor  no  fixed 
or  vested  right.  All  the  right  he  previously  had  was  the  bare 
contingency  that  his  debtor  might,  by  possibility,  come  into 
this  State,  and  that  he  might  learn  of  the  fact  in  time  to  sue 
him,  and  obtain  service  before  he  should  leave.  He  could  not, 
according  to  the  plea,  which  is  admitted  by  the  demurrer  to 
be  true,  have  maintained  an  action  in  Maryland  at  any  time 
within  thirteen  years  or  more  before  this  suit  wras  brought. 
Under  the  laws  of  that  State,  he  had  no  cause  of  action,  nor 
had  he  any  here,  until  the  debtor  should  come  into  this  State. 
A  suit  here  would  have  been  no  more  availing  than  in  Mary- 
land, without  service  or  appearance  by  the  defendant.  Appel- 
lee's right  of  action  was  gone  there,  and  he  could  have  none 
here  until  appellant  came  within  the  jurisdiction  of  our  courts. 
It  is  wholly  unlike  a  case  where  the  debtor  resides  in  this  State, 
and  the  creditor  is  domiciled  abroad,  and  the  claim  has  not 
been  barred  by  the  statute.  In  that  case  it  wrould  be  unjust 
for  the  legislature  to  close  the  doors  of  our  courts,  without 
giving  a  reasonable  time  in  which  to  sue,  because  then  there 
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would  be  a  valid  subsisting  cause  of  action,  with  a  right  to 
recover  without  any  impediment. 

But,  in  the  case  at  bar,  the  claim  was  dormant,  and  could 
only  be  revived  by  a  new  promise,  or  accidentally  finding  the 
defendant,  and  obtaining  service  on  him  where  he  would  be 
permitted  to  sue,  and  the  debtor  not  allowed  to  interpose  the 
statute  as  a  bar. 

Suppose  the  General  Assembly  of 'this  State  were  to  enact 
that  no  suit  should  be  maintained,  after  its  passage,  on  a  new 
promise  to  pay  a  debt  barred  by  the  Statute  of  Limitations, 
unless  such  new  promise  was  in  writing,  and  signed  by  the 
debtor.  Would  any  one  say  the  law  was  unjust,  or  that  it 
deprived  the  creditor  of  any  right?  In  such  a  case,  all  the 
right  which  the  creditor  has  is  the  mere  contingent  expecta- 
tion to  get  a  new  promise  upon  which  he  could  sue  and  recover. 
Nor  do  we  see  that  an  act  of  the  legislature  prohibiting  a  suit 
from  being  maintained  on  a  claim  once  barred,  unless  there 
should  be  a  new  consideration  paid,  would  be  violative  of  pub- 
lic policy,  unconstitutional,  unjust  or  oppressive.  In  such  a 
case,  until  the  new  promise  is  made,  the  creditor  has  no  right 
to  sue,  whatever  may  be  his  moral  claim.  Nor  does  this  con- 
struction of  the  20th  section  of  the  Limitation  Law  of  1872 
in  any  sense  impair  the  obligation  of  the  contract.  That  was 
effectually  gone  by  operation  of  the  Limitation  Law  of  Mary- 
land, and  when  the  remedy  is  gone  by  which  to  enforce  the 
contract,  its  obligation  is  gone,  although  the  contract  may 
remain  without  any  obligatory  force. 

It  is  true  that,  when  a  retrospective  law  operates  harshly, 
the  courts,  presuming  that  the  legislature  never  intend  to  act 
with  injustice,  will  not,  where  the  language  is  doubtful,  give  a 
construction  that  will  work  wrong,  but  will  give  it  a  more  be- 
nign operation.  But  when  the  language  is  clear  and  unmis- 
takable, the  courts  never  hesitate  to  enforce  the  law  as  they 
find  it.  But  even  if  this  language  could  be  held  to  be  doubt- 
ful, what  hardship  or  injustice  can  be  sustained  by  holding 
that  a  non-resident  of  the  State  can  not  maintain  an  action  on 
a  stale  demand  barred   bv  the  laws  of  another  State,  as  the 
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language  of  the  statute  lias  provided.  In  what  respect  is  his 
claim  more  valid,  or  more  just,  than  the  claim  of  one  of  our 
citizens,  which  has  become  barred?  We  are  entirely  unable 
to  see  or  understand.  If  they  are  both  just,  and  they  are  both 
barred,  the  legal  obligation  is  gone,  and  why  revive  it  in  favor 
of  one  and  not  the  other?  E"o  reason  is  perceived  in  natural 
justice  or  in  sound  public  policy.  If  the  wellbeing  of  society 
requires  that  one  such  claim  should  be  barred,  the  same  reason 
applies  with  full  force  to  require  the  bar  of  the  other.  They 
both  depend  upon  the  same  natural  reason  and  the  same  neces- 
sities of  public  policy. 

It  is  impossible,  then,  to  say  that,  to  hold  that  such  a  de- 
mand is  barred,  is  unreasonable  and  unjust.  Then  why  warp 
the  statute  to  permit  its  enforcement?  We  must,  therefore, 
hold  that  this  statute  is  not  retrospective  in  the  sense  or  to  the 
extent  that  it  is  obnoxious  to  criticism,  or  to  require  that  it 
should  have  a  construction  to  only  include  debts  or  causes  of 
action  which  might  arise  after  its  adoption.  Nor  does  it,  as 
we  have  seen,  impair  the  obligation  of  the  contract,  as  it  had 
no  obligatory  force.  That  was  gone  when  the  act  was  adopted. 
Hence  we  must  hold  that  this  plea  showed  a  sufficient  bar  to 
prevent  a  recovery,  if  proved. 

It  is,  however,  claimed  that  the  plea  was  bad,  because  it 
failed  to  aver  that  appellant  remained  in  Maryland  until  the 
bar  was  completed.  But,  according  to  approved  precedents, 
that  was  unnecessary.  It  is  a  well  recognized  rule  of  plead- 
ing, that,  where  a  statute  is  set  up  and  relied  on  for  a  recov- 
ery or  as  a  defense,  the  party  pleading  need  not  refer  to 
or  negative  an  exception  or  a  proviso,  unless  it  is  contained  in 
the  enacting  clause.  When  not  found  in  the  enacting  clause, 
it  must  be  set  up  by  the  other  party,  and  he  must  show  that 
his  claim  is  not  affected  by  the  exception.  Hence  it  is  believed 
that  all  approved  precedents  of  pleas  of  the  Statute  of  Limit- 
ations have  no  averment  that  the  case  is  not  within  the  saving 
clause  of  the  statute.  If  the  exception  exists,  it  usually  is 
found  in  the  replication  to  the  plea,  and  it  is  thus  shown  that 
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the  statute  has  not  barred  the  claim  for  which  the  suit  is 
brought. 

By  demurring  to  the  plea,  appellee  admits  that  the  stat- 
ute of  Maryland  is  as  set  out  or  averred  in  the  plea,  and 
the  court  can  not  take  notice  of  a  foreign  statute,  or  presume 
that  it  contains  any  saving  clause;  that  must  be  brought  to  the 
notice  of  the  court  by  the  pleadings,  if  such  an  exception  ex- 
ists. This  rule  is  familiar  to  the  entire  profession,  and  requires 
the  citation  of  no  authorities  for  its  support  or  illustration. 
We  must,  therefore,  hold  that  this  plea  presented  a  good  bar 
to  the  action,  and  that  the  court  below  erred  in  sustaining  the 
demurrer  to  it,  and  should  have  required  appellant  to  reply. 

But  it  is  urged  that  the  case  of  Dickson  v.  The  Chicago, 
Burlington  and  Quincy  Railroad  Co.  77  111.  331,  holds  that 
the  24th  section  of  the  act  of  1872  saves  this  action  from  the 
operation  of  that  statute.  We  fail  to  perceive  that  such  could 
have  been  the  legislative  intention.  It,  no  doubt,  was  intended 
to  save  all  causes  of  action  that  had  not  become  barred,  until 
the  expiration  of  the  time  when  the  bar  would  be  completed. 

The  saving  in  the  repealing  clause  had  reference  to  the 
repeal  of  the  statutes  there  named  as  being  repealed.  But 
section  20  was  an  entirely  new  provision,  then  for  the  first 
time  enacted.  Had  this  section  been  enacted  as  an  indepen- 
dent law,  or  had  it  been  embodied  in  some  other  chapter,  in  the 
same  terms  we  find  it  in  the  limitation  law,  it  could  not  be 
contended  that  there  was  or  could  be  any  saving  to  embrace 
this  and  like  actions.  We  can  not  suppose  the  legislature 
intended  to  extend  the  full  period  of  limitations  to  foreign 
claims  already  barred.  If  they  had  intended  more  than  the 
three  months  intervening  between  the  time  of  its  passage  and 
its  going  into  effect,  they  would,  no  doubt,  have  fixed  a  time 
specifically. 

We  can  not  suppose  the  General  Assembly,  who  were  im- 
pressed with  the  necessity  of  cutting  off  claims  already  barred 
in  other  States,  would  have  allowed  suits  to  be  brought  on 
them  within  the  period  of  from  five  to  sixteen  years,  owing  to 
the  nature  of  the  claim.     But  where  the  statute  had  not  run, 
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they  justly  and  properly  preserved  the  right  to  sue  until  the 
time  under  the  old  law  was  spent.  This  was  the  decision  in 
the  case  of  Dickson  v.  The  Chicago,  Burlington  and  Quincy 
Railroad  Co.  supra,  and  what  was  there  said  was  correct,  as 
applied  to  that  and  like  cases,  and  so  far  as  it  applied  to  the 
repeal  of  former  statutes. 

The  last  clause  of  the  24th  section  is  this:  "But  this  sec- 
tion shall  not  be  construed  so  as  to  affect  any  rights  or  liabili- 
ties, or  any  causes  of  action  that  may  have  accrued  before  this 
act  shall  take  effect." 

It  is  obvious  that,  when  this  statute  took  effect,  appellee  had 
no  right  of  action  existing  anywhere,  nor  was  there  any  legal 
liability  resting  on  appellant;  nor  was  there  any  existing  cause 
of  action  that  had  accrued  before  the  act  took  effect.  Hence 
this  saving  clause  is  entirely  consistent  with  the  20th  section. 
The  repeal  of  the  former  laws,  or  existing  rights  under  them, 
was  not  affected  by  the  20th  section,  as  appellee  had  no  exist- 
ing legal  right  under  any  of  those  prior  laws.  His  was  a  bare 
contingency  that  had  not  ripened  into  a  right,  and  hence  the 
repeal  of  the  statute  took  nothing  from  him,  nor  did  it  de- 
prive him  of  any  right.  It  may  have  cut  off  a  mere  uncertain 
expectation,  but  nothing  more. 

Had  there  been  a  cause  of  action  in  existence,  then  appellee's 
claim  would  have  been  saved,  as  was  the  claim  in  Dickson's 
case.  To  hold  that  this  claim  was  saved,  would  be  to  revive 
a  claim  barred  by  the  statute  of  another  State;  and  if  the 
legislature  had  intended  to  revive  such  claims,  why  not 
claims  of  the  same  character  in  favor  of  our  citizens,  as  well 
as  those  of  other  persons?  We  might,  with  equal  propriety, 
hold  that  claims  barred  by  our  statute  could  be  enforced  dur- 
ing the  statutory  period  of  limitation,  because  actions  had  once 
accrued  before  that  act  took  effect,  as  to  hold  that  appellee  had, 
more  than  thirteen  years  before  he  sued,  an  action  to  accrue, 
which  was  before  the  statute  became  operative.  We  are  un- 
able to  view  this  statute  in  any  light  so  that  it  can  be  said 
that  appellee's  claim  was  not  barred. 
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What  has  already  been  said,  renders  it  unnecessary  to  dis- 
cuss questions  raised  as  to  the  sufficiency  of  defendant's  eighth 
plea,  and  the  proof  under  it. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Aaeon  Hoig  et  ah 

v. 

Adetan  College  et  ah 

1.  Conveyance — does  not  take  effect  without  delivery.  Where  a  deed  exe- 
cuted by  a  person  in  bis  lifetime  is  not  delivered  to  the  grantee,  and  the  con- 
dition upon  which  it  was  to  be  delivered  by  the  custodian  has  never  hap- 
pened, no  title  will  pass  by  it. 

2.  Where  a  party  executed  a  deed  for  land  as  a  donation,  and  left  the 
same  with  a  person,  not  to  be  delivered  until  signed  and  acknowledged  by 
his  wife,  and  until  the  grantee  should  execute  and  have  ready  for  delivery 
a  mortgage,  as  it  was  called,  securing  to  the  grantor  and  his  wife  a  life  estate 
in  the  premises,  and  after  the  grantor's  death  the  custodian  placed  the  deed 
on  record  without  authority,  the  wife  never  having  signed  and  acknowledged 
the  same,  and  the  mortgage  not  having  been  delivered,  it  was  held,  on  bill 
by  the  heirs  of  the  grantor,  that  the  deed  should  be  set  aside,  as  a  cloud  upon 
their  title. 

3.  GrFT — deed  for  land  as  a  gift  may  be  withdrawn  at  any  time  before  de- 
livery. A  voluntary  conveyance  without  consideration,  intended  as  a  dona- 
tion of  land,  placed  in  the  hands  of  a  custodian,  may  be  withdrawn  by  the 
grantor  at  any  time  before  delivery,  and,  if  left  for  delivery  upon  certain 
conditions,  the  custodian  is  not  the  judge  of  whether  the  conditions  have 
been  performed,  and  he  has  no  right  to  deliver  the  same  until  the  donor  is 
satisfied. 

4.  Same — specific  performance.  It  is  not  sufficient  that  a  party  may  have 
agreed  to  deliver  a  deed,  executed  by  him  to  the  donee  for  land,  to  perfect  a 
mere  donation.  On  refusal,  a  court  of  equity  will  not  compel  a  specific 
performance,  and,  until  actually  delivered,  the  donor  may  change  his  pur- 
pose, no  matter  in  whose  hands  the  deed  may  be  placed,  and  on  his  death 
the  authority  of  the  custodian  ceases. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 
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On  the  23d  day  of  October,  1872,  Alimer  Hoig,  since  de- 
ceased, with  one  Soil  L.  Thrap,  an  agent  for  Adrian  College,  a 
corporation  existing  nnder  the  laws  of  the  State  of  Michigan, 
went  to  the  office  of  the  witness  Dryden  to  have  papers  pre- 
pared in  relation  to  the  conveyance  to  Adrian  college  of  certain 
real  estate  situated  in  this  State,  and  then  owned  by  decedent. 
It  was  the  intention  of  the  parties  to  have  the  land  conveyed 
to  the  college  with  a  reservation  of  a  life  estate  to  the  grantor 
and  his  wife.  Various  modes  of  effecting  the  object  in  view 
were  discussed.  It  was  finally  agreed,  a  deed  for  the  property 
should  be  executed,  and  the  college  should  give  back  what  the 
parties  called  a  "  mortgage,"  to  be  executed  by  the  college,  to 
secure  the  life  estate.  Accordingly,  a  deed  and  mortgage  were 
prepared  by  Dryden.  It  appears  Mr.  Hoig  signed  it  at  the 
time,  but  his  wife  was  to  come  in  on  the  next  day,  and  sign 
and  acknowledge  it  with  him.  It  was  agreed  the  deed  was  to 
remain  in  the  hands  of  Dryden  until  the  "  mortgage  "  should 
be  executed  by  the  college,  in  conformity  with  the  laws  of 
Michigan,  and  when  returned  the  deed  and  "  mortgage  "  were 
both  to  be  placed  on  record  in  the  proper  office.'  Whether  the 
"  mortgage  "  was,  in  fact,  executed  on  behalf  of  the  college,  is 
one  of  the  controverted  facts  in  the  case,  upon  which  the  evi- 
dence is  conflicting.  A  life  lease  was  prepared,  duly  signed  by 
the  officers  of  the  college,  and  forwarded,  with  the  recommen- 
dation of  counsel  it  would  better  secure  the  life  estate.  Mrs. 
Hoig  declined  to  sign  the  deed.  This  fact  was  communicated 
to  the  agent  of  the  college,  and  he  was  asked  if  the  deed  would 
be  accepted  without  the  wife's  signature  to  it.  His  reply  was, 
it  would  be,  but  it  does  not  appear  that  answer  was  ever  made 
known  to  Mr.  Hoig.  It  was  suggested,  if  Mrs.  Hoig  persisted 
in  her  refusal  to  sign  the  deed,  it  would  not  be  necessary  to 
secure  to  her  a  life  estate,  but  to  the  grantor  alone;  and  if  that 
was  satisfactory  to  him,  the  lease  which  had  been  previously 
prepared  should  be  returned,  that  the  college  might  make  a 
new  one  for  his  special  benefit.  That  was  never  done,  nor  does 
it  appear  the  proposition  was  ever  disclosed  to  Mr.  Hoig,  who 
was,  at  that  time,  confined  to  his  house  by  sickness,  which  ter- 
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urinated  in  his  death.  He  died  on  the  5th  day  of  January, 
1873,  and  the  deed  was  placed  on  record  by  Dryden,  without 
any  special  order  from  any  one,  on  the  8th  day  of  the  same 
month.  Neither  the  "  mortgage"  nor  any  life  lease  was  re- 
corded with  it.  Nothing  was  paid  for  the  land.  It  was  under- 
stood, if  conveyed,  it  was  to  be  a  donation  to  the  college. 

This  bill  was  filed  by  the  heirs  of  the  grantor,  to  set  aside 
the  deed  as  a  cloud  upon  the  title  to  the  land  that  had  de- 
scended to  them.  The  circuit  court  found  the  equities  with 
defendants,  and  dismissed  the  bill.  Complainants  bring  the 
cause  to  this  court  on  appeal. 

Messrs.  Pouter  &  Mosher,  for  the  appellants. 

Messrs.  Stewart  &  Phelps,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

One  position  taken  is  fatal  to  the  present  decree,  and  indeed, 
any  decree  in  favor  of  defendants.  It  is,  the  deed  which  was 
executed  by  Alimer  Hoig,  in  his  lifetime,  was  never  delivered 
to  the  grantee  named,  nor  did  the  condition  upon  which  it 
was  to  be  delivered  ever  happen;  and,  therefore,  no  title  to 
the  land  ever  passed  to  the  defendant  College.  When  the  deed 
was  prepared  and  signed  by  Hoig  it  was  left  with  Dryden, 
that  it  might  be  signed  and  acknowledged  by  his  wife  on  the 
next  day,  with  the  grantor.  It  was  expressly  agreed  the  deed 
should  not  be  delivered  until  signed  and  acknowledged  by  the 
wife,  nor  until  what  the  parties  called  a  "  mortgage  "  to  secure 
to  the  grantors  a  life  estate  in  the  lands,  had  been  executed 
ready  for  delivery.  It  was  to  be  executed  in  conformity  with 
the  laws  of  the  State  of  Michigan,  where  "Adrian  College," 
to  which  the  grant  was  to  be  made,  was  situated.  On  the 
question  whether  any  "  mortgage  "  securing  a  life  estate  to  the 
grantor  and  his  wife,  was  ever  made  by  the  officers  of  the 
college,  the  testimony  is  contradictory;  but  we  think  the  deci- 
ded preponderance  of  the  evidence  is,  no  such  "  mortgage  " 
was  executed.     It  is  certain  no  such  instrument  was  shown  to 
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the  grantor,  nor  was  he  advised  it  was  ready  for  him.  It  was 
his  privilege  to  judge  for  himself  whether  the  terms  upon 
which  he  was  willing  to  deliver  the  deed  to  his  property  as  a 
donation,  had  been  performed.  The  scrivener  in  whose  cus- 
tody the  deed  was  left  was  not  invested  with  any  discretion  in 
regard  to  it.  He  had  no  authority  to  deliver  it  until  the 
grantor  was  satisfied  it  should  be.  Being  a  voluntary  convey- 
ance, without  consideration,  the  grantor  was  at  liberty  at  any 
time  to  withdraw  the  deed  from  the  possession  of  the  custo- 
dian, and  the  grantee  could  have  no  just  cause  to  complain. 
The  grantor  was  under  no  legal  obligation  to  complete  the 
donation. 

At  the  time  of  the  trial  of  this  cause  the  original  of  the 
"  mortgage  "  had  been  mislaid  and  could  not  be  found.  Had 
it  been  produced  it  would  have  settled,  definitely,  the  dispute 
whether  it  was  ever  executed  by  the  college.  The  officers  of 
that  institution  are  most  positive  in  their  recollection  it  was; 
but  Dryden,  to  whom  all  concede  it  was  returned,  is  of  opinion 
it  was  never  signed  and  acknowledged.  That  is  his  best  recol- 
lection. Written  evidence  in  the  case  shows  the  officers  of  the 
college  must  have  been  mistaken.  At  the  time  they  say  the 
"  mortgage  "  was  signed  and  acknowledged,  a  "  life  lease"  was 
prepared  and  signed  by  the  officers  of  the  college,  and  perhaps 
acknowledged  under  the  forms  of  the  law,  which  they  were 
advised  would  better  secure  to  the  grantors  a  life  estate  in  the 
premises.  All  these  papers,  with  a  letter  from  their  legal 
adviser,  were  sent  to  Dryden.  Before  these  papers  were  re- 
ceived, however,  it  had  been  ascertained  Mrs.  Hoig  would  not 
sign  the  deed,  and  at  the  request  of  Mr.  Hoig,  Dryden  after- 
wards wrote  to  the  agent  of  the  college,  to  learn  whether  the 
deed  would  be  accepted  without  her  signature  to  it.  His  reply, 
written  on  the  29th  of  November,  1872,  was,  that  it  would  be; 
but  it  is  added,  if  she  preferred  retaining  her  dower  rather 
than  a  life  estate  in  the  property  after  the  grantor's  death,  the 
college  would  prefer  to  secure  to  him  alone  a  life  estate,  and  if 
this  proposition  was  acceptable  to  Mr.  Hoig,  the  lease  was  to 
be  returned,  that  one  for  his  special  benefit  might  be  prepared. 
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In  the  same  letter  the  agent  speaks  of  the  "life  lease"  as  hav- 
ing been  executed,  but  not  one  word  was  said  about  the  mort- 
gage. It  was  under  the  date  of  November  16,  1872,  that 
Dryden  had  written  to  the  agent  acknowledging  the  receipt 
of  the  mortgage,  lease  and  letter  of  counsel,  and  in  which  he 
informed  him  of  the  refusal  of  Mrs.  Hoig  to  join  in  the  deed, 
and  of  Mr.  Hoig's  positive  instructions  to  hold  the  deed  until 
the  mortgage  should  be  returned,  and  of  his  request  to  know 
whether  the  deed  would  be  accepted  unless  the  wife  joined  in 
the  execution.  It  must  be  the  "  mortgage  "  was  returned  to 
Dryden  with  the  other  papers,  not  signed  or  acknowledged. 
This  theory  is  consistent  with  all  the  facts  and  circumstances 
proven.  It  accords  with  the  recollection  of  Dryden,  and  is 
undoubtedly  the  truth.  If  it  is  not  so,  his  letter  of  the  16th 
of  November  is  without  meaning  and  is  unintelligible.  An 
explanation  of  the  testimony  of  the  officers  of  the  college  may 
be  made  consistently  with  the  utmost  fairness.  They  had  not 
the  original  papers  before  them  when  they  gave  their  testi- 
mony, and  their  recollection  was  at  fault.  A  "  life  lease  "  was 
executed  on  the  occasion  they  refer  to,  and  from  the  corres- 
pondence that  passed  and  the  acts  of  the  parties,  we  must  be- 
lieve that  was  all. 

After  the  letter  of  the  16th  of  November  was  written, 
Dryden  never  saw  Mr.  Hoig  in  relation  to  this  matter.  Of 
this  he  is  positive,  and  other  testimony  shows  conclusively  he 
was  not  out  of  his  house  after  the  9th  day  of  that  month. 
Whether  a  "life  lease"  to  him  alone  would  have  been  satis- 
factory was  never  known.  He  made  no  election  to  adopt  such 
a  mode  of  securing  to  himself  a  life  estate  in  the  property  he 
contemplated  donating  to  the  college.  The  very  last  instruc- 
tion he  gave  to  Dryden  was  "  to  hold  the  deed  "  until  the 
"  mortgage,"  which  he  had  stipulated  should  be  given  for  his 
security,  should  be  returned.  That  was  never  done,  and  the 
condition  upon  which  the  donor  was  willing  to  part  with  his 
property  was  never  performed  in  his  lifetime. 

As  we  have  seen,  the  land  intended  to  be  granted  was  to  be 
a  donation  to  the  college,  and  hence  no  equities  arise  in  favor 
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of  the  proposed  donee,  as  would  prevail  in  favor  of  a  pur- 
chaser for  value.  The  evidence  is,  the  donor  was,  at  the  time 
this  transaction  took  place,  an  old  man,  frail  in  body  and  mind, 
and  had  been  subject  to  spells  of  insanity  for  many  years,  and 
was  accustomed  to  take  opium  in  large  quantities.  With  him 
insanity  was  an  hereditary  disease.  Frequently  he  had  made 
violent  assaults  on  members  of  his  family,  and  one  daughter, 
for  fear  of  her  life,  had  to  reside  out  of  the  family.  It  is 
shown  he  had  inflicted  upon  her,  and  others  of  the  household, 
severe  injuries.  On  the  question  of  his  insanity,  the  evidence 
establishes  that  fact  beyond  any  doubt.  That  he  had  lucid 
intervals  of  greater  or  less  duration  is  also  true.  Without 
entering  upon  a  discussion  of  that  branch  of  the  case,  it  may 
be  gravely  doubted  whether  he  had  sufficient  mental  capacity 
to  make  a  contract  of  any  kind  at  the  date  of  this  transac- 
tion. 

As  a  condition  precedent  to  any  donation  of  his  homestead 
to  the  college,  he  insisted  a  life  estate  should  be  secured  to 
himself  and  wife.  He  rejected  the  proposition  to  reserve  a 
life  estate  in  the  property  in  the  deed  itself,  but  in  lieu  of  that 
most  secure  provision,  he  was  willing  to  accept  what  the 
parties  called  a  "mortgage"  in  the  sum  of  $100,  conditioned 
the  college  would  not  disturb  the  grantor  or  his  wife  during 
the  natural  life  of  either  of  them.  On  condition  broken  the 
mortgage  might  be  foreclosed  for  the  sum  secured,  and  that 
was  all  the  security  he  was  to  have  for  his  life  estate  in  a  val- 
uable property. 

But,  whether  he  was  competent  to  contract  or  not,  the  deed 
was  never  delivered  in  the  lifetime  of  the  donor,  and  hence  no 
title  to  the  property  passed  to  the  college.  It  is  not  sufficient 
he  may  have  agreed  to  deliver  the  deed,  to  perfect  the  dona- 
tion. On  refusal  a  court  of  equity  would  not  compel  a  specific 
performance.  Until  it  was  actually  delivered  to  the  donee, 
the  locus  penitentia  existed,  no  matter  in  whose  hands  the 
deed  was.  Whatever  authority  the  custodian  may  have  had, 
it  ceased  with  the  death  of  the  donor.  No  delivery  could  be 
rightfully  made  after  his  death.     He  had  not  seen  fit,  in  his 
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lifetime,  to  donate  his  property  to  the  college,  and  no  one  had 
any  authority,  after  his  death,  to  deliver  a  deed  that  would  pass 
the  title  and  cut  off  the  inheritance  of  his  legal  heirs.  There 
is  no  pretense  the  deed  was  placed  in  the  hands  of  Dry  den  to 
take  effect  upon  the  death  of  the  donor,  or  that  he  had  author- 
ity from  him  to  deliver  it  after  his  death.  The  utmost  that  is 
claimed  is,  the  deed  was  placed  in  the  hands  of  Dryden  to  be 
delivered  when  the  college  should  deliver  to  the  donor  a 
"  mortgage  "  to  secure  a  life  estate  to  himself  and  wife  in  the 
property.  That  was  never  done ;  at  least  the  evidence  does  not 
show  that  it  was. 

This  view  being  conclusive  of  the  whole  case,  we  have  not 
deemed  it  necessary  to  consider  other  points  made  in  the  ar- 
gument. 

The  decree  will  be  reversed,  and  the  cause  remanded  with 
directions  to  the  court  to  decree  in  favor  of  complainants,  in 
accordance  with  the  prayer  of  their  bill. 

Decree  reversed. 


Martin  L.  Arnold 

v. 

The  Illinois  Central  Railroad  Company. 

1.  Carrier — limiting  liability  by  contract.  The  doctrine  is  settled  in 
this  court  that  railroad  companies  may,  by  contract,  exempt  themselves  from 
liability  on  account  of  the  negligence  of  their  servants,  other  than  that  which 
is  gross  or  wilful. 

2.  Consideration  —  of  contract  exempting  from  liability.  As  a  rail- 
way company,  having  passenger  trains  sufficient  to  accommodate  the  pub- 
lic, is  under  no  legal  obligation  to  carry  a  passenger  on  its  freight  trains,  its 
undertaking  to  do  so,  and  the  extra  care  and  expense  required  in  such  case, 
form  a  sufficient  consideration  for  a  contract  made  with  a  passenger  restrict- 
ing and  limiting  its  liability;  but  the  same  terms  must  be  extended  to,  and 
applied  to,  all  persons  desiring  to  ride  on  such  trains. 

3.  Railroads — not  bound  to  carry  passengers  on  freight  trains.  The  law 
imposes  no  obligation  on  railroad  companies  to  carry  passengers  on  freight 
trains,  nor  freight  on  passenger  trains.  It  only  requires  them  to  carry  both, 
leaving  them  to  regulate  the  manner  in  which  it  shall  be  done. 

18— 83d  III. 
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Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon. 
William  W.  Heaton,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  appellant,  against  appel- 
lee, for  negligence  in  running  its  freight  train  on  which  appel- 
lant was  being  carried  as  a  passenger,  whereby  appellant  was 
injured.    . 

Appellee  pleaded  not  guilty,  and  four  special  pleas.  To  the 
latter,  appellant  demurred.  The  court  sustained  the  demurrer 
to  the  first  and  second  special  pleas,  and  overruled  it  as  to  the 
third  and  fourth.  Appellant  abiding  by  his  demurrer  to  the 
third  and  fourth  pleas,  and  refusing  to  plead  over,  the  court 
gave  judgment  for  appellee.  Appellant  took  proper  exception 
to  the  rulings  of  the  court  in  regard  to  these  pleas,  and  brings 
tlie  case  here  by  appeal. 

The  third  plea  is  as  follows: 

"And  for  a  further  plea  in  this  behalf,  said  defendant  says 
actio  non,  because  it  says  that,  at  the  time  of  the  commission 
of  said  supposed  grievances  in  said  declaration  alleged,  and 
for  a  long  space  of  time  prior  thereto,  to-wit:  at  said  county, 
the  said  defendant  was  operating  its  said  railroad  from  said 
city  of  Dixon  to  said  city  of  Amboy,  and  carrying  and  con- 
veying in  and  upon  its  cars  on  said  railroad,  from  said  city  of 
Dixon  to  said  city  of  Amboy,  all  persons  desiring  to  be  so  car- 
ried and  conveyed,  and  offering  themselves  to  the  defendant 
for  that  purpose;  and,  also,  for  cariwing  and  conveying  in  and 
upon  its  said  cars  on  said  railroad,  from  said  city  of  Dixon  to 
said  city  of  Amboy,  all  freights  and  personal  property  offered 
to  said  defendant  to  be  so  carried  and  conveyed;  and  that  said 
defendant,  during  all  the  time  last  aforesaid,  for  the  purpose 
of  so  carrying  and  conveying  the  persons  aforesaid  in  a  safe 
and  convenient  manner,  and  with  the  least  liability  of  injury 
to  said  persons  while  being  so  carried  and  conveyed,  furnished, 
provided,  run  and  operated  upon  its  said  railroad,  from  said 
city  of  Dixon  to  said  city  of  Amboy,  a  sufficient  number  of 
trains  of  cars — usually  known  as  passenger  trains — each  day, 
to  accommodate,  carry  and  convey  as  aforesaid,  with  conve- 
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nience  and  dispatch,  all  persons  desiring  to  be  carried  and 
conveyed  by  said  defendant  as  aforesaid,  and  offering  them- 
selves to  the  said  defendant  for  that  purpose ;  said  passen- 
ger trains  being  then  and  there  composed  of  cars  specially 
constructed  and  adapted  to  secure  the  safety  and  convenience 
of  all  persons  being  so  carried  and  conveyed  thereon;  and  said 
passenger  trains  being  then  and  there  operated,  rnn  and  man- 
aged by  the  said  defendant,  its  agents  and  employees,  with 
special  reference  to  the  transportation  of  passengers  thereon, 
and  with  great  care,  caution,  skill  and  circumspection,  so  as  to 
prevent  accidents  and  injuries  to  the  persons  riding  and  being 
carried  and  conveyed  thereon. 

"And  the  said  defendant  further  avers  that,  during  all  the 
time  last  aforesaid,  the  cars  in  said  passenger  trains  were  so 
constructed,  and  said  passenger  trains  were  so  operated,  run 
and  managed  by  the  defendant  and  its  agents  and  employees, 
as  to  occasion  very  slight  risk  of  accident  or  injury  to  the  per- 
sons of  passengers  riding  and  being  carried  and  conveyed 
thereon  as  aforesaid. 

"And  the  said  defendant  further  avers  that,  during  all  the 
time  last  aforesaid,  to-wit:  at  said  county,  the  said  defendant 
was  ready  and  willing  to  carry  and  convey,  from  said  city  of 
Dixon  to  said  city  of  Amboy,  upon  its  said  passenger  trains, 
all  persons  being  desirous  of  being  so  carried  and  conveyed  by 
said  defendant,  and  offering  themselves  to  said  defendant  for 
that  purpose,  for  a  certain  fare  or  reward,  to-wit:  the  sum  of 
sixty-five  cents,  to  be  paid  to  said  defendant  by  each  passen- 
ger being  so  carried  and  conveyed. 

"And  the  said  defendant  further  avers  that,  during  all  the 
time  last  aforesaid,  to-wit:  at  said  county,  the  said  defendant, 
for  the  purpose  of  carrying  and  conveying,  from  said  city  of 
Dixon  to  said  city  of  Amboy,  and  to  other  places  on  its  said 
railroad,  all  such  freights  and  personal  property  as  should  be 
offered  to  the  said  defendant  to  be  so  carried  and  conveyed, 
furnished,  provided,  run  and  operated  upon  its  said  railroad, 
from  said  city  of  Dixon  to  said  city  of  Amboy,  and  to  said 
other  places  on  its  said  railroad,  certain  other  trains  of  cars 
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commonly  known  as.  freight  trains;  said  freight  trains  being- 
then  and  there  composed  of  cars  specially  built  and  adapted 
to  the  carriage  and  conveyance  of  said  freights  and  personal 
property;  said  freight  trains  and  the  cars  composing  the  same 
being  then  and  there  necessarily  less  convenient  and  safe  than 
the  said  passenger  trains  for  persons  to  ride  and  be  carried 
and  conveyed  thereon;  and  said  freight  trains  being  then  and 
there  operated,  run  and  managed  by  the  agents  and  employees 
of  said  defendant  with  express  reference  to  the  carriage  of 
freights  and  personal  property  thereon,  and  with  less  care, 
caution,  skill  and  circumspection  in  preventing  accidents  and 
injuries  to  persons  riding  and  being  carried  and  conveyed 
thereon  than  the  passenger  trains  aforesaid,  and  the  carriage 
of  said  freights  and  personal  property  on  said  freight  trains 
being  then  and  there,  in  its  nature,  necessarily  very  hazardous 
to  the  safety  of  persons  riding  and  being  carried  and  conveyed 
on  said  freight  trains. 

"And  the  said  defendant  further  avers  that,  during  all  the 
time  last  aforesaid,  the  cars  of  said  freight  trains  were  so  con- 
structed, and  the  said  freight  trains  were  so  operated,  run  and 
managed  by  the  agents  and  employees  of  the  said  defendant, 
and  the  carrying  and  conveying  of  said  freight  and  personal 
property  on  said  freight  trains  was  in  itself  necessarily  so 
hazardous  to  the  safety  of  persons  being  carried  and  conveyed 
on  said  freight  trains,  that  all  persons  riding  and  being  carried 
'  and  conveyed  on  said  freight  trains  were  thereby  necessarily 
exposed  to  and  incurred  much  greater  hazard,  peril  and  danger 
of  accidents  and  injuries  to  their  persons,  while  so  riding  and 
being  carried  and  conveyed  by  said  defendant  on  said  freight 
trains,  than  persons  then  and  there  riding  and  being  carried 
and  conveyed  by  said  defendant  upon  said  passenger  trains 
would  then  and  there  be  exposed  to  and  incur. 

"And  the  defendant  further  avers  that  the  defendant,  prior 
to  the  commission  of  the  said  supposed  grievances  in  said 
declaration  alleged,  to-wit:  on  the  first  day  of  January,  A.  D. 
1869,  to-wit:  at  said  county,  in  consideration  of  the  premises, 
through  its  proper  officers,  made,  ordained  and  established  a 
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certain  rule  and  regulation  respecting  the  conveyance  of  pas- 
sengers upon  the  freight  trains  of  said  defendant,  in  and  by 
which  said  rule  and  regulation  it  was  provided,  in  substance, 
that  passengers  would  not  thereafter  be  permitted,  under  any 
circumstances,  to  ride  on  the  freight  trains  of  the  said  defend- 
ant, unless  they  had  freight  train  tickets,  (meaning  certain 
tickets  then  and  thereafter  issued,  sold  and  delivered  by  said 
defendant  to  persons  desiring  to  ride  and  be  carried  and  con- 
veyed upon  the  freight  trains  of  the  said  defendant,  and 
entitling  the  parties  receiving  the  same  to  ride  and  be  carried 
and  conveyed  on  such  freight  trains;  said  tickets  each  contain- 
ing the  stipulation,  undertaking  and  agreement  on  the  part  of 
the  passenger  accepting  the  same,  hereinafter  set  forth,)  of  all 
which  the  said  plaintiff  afterward,  to-wit:  on  the  thirtieth  day 
of  December,  A.  D.  1870,  at  said  county,  had  notice. 

"  And  the  said  defendant  avers,  that  said  rule  and  regulation 
was  a  reasonable  and  valid  rule  and  regulation,  and  was  bind- 
ing upon  the  plaintiff  and  all  other  persons  desiring  to  ride 
and  be  carried  and  transported  upon  the  freight  trains  of  the 
defendant. 

"  And  the  said  defendant  avers,  that  the  said  plaintiff,  well 
knowing  the  premises  prior  to  the  commission  of  the  said  sup- 
posed grievances  in  said  declaration  alleged,  and  while  said 
rule  and  regulation  was  in  full  force  and  effect,  to-wit:  on  said 
thirtieth  day  of  December,  A.  D.  1870,  at  said  county,  for  his 
own  special  convenience  and  accommodation^  applied  to  the 
said  defendant  to  be  carried  and  conveyed  by  the  said  defend- 
ant upon  one  of  said  freight  trains  of  said  defendant  from  said 
city  of  Dixon  to  said  city  of  Am  boy,  and  applied  to  the  said 
defendant  to  issue,  sell  and  deliver  to  the  said  plaintiff  a  freight 
train  ticket,  then  and  there  entitling  the  said  plaintiff  to  ride 
and  be  carried  and  conveyed  from  said  city  of  Dixon  to  said 
city  of  Amboy  upon  such  freight  train. 

"  And  the  said  defendant  further  avers,  that  the  said  defend- 
ant, thereupon,  did  then  and  there,  at  said  special  instance  and 
request  of  said  plaintiff,  and  for  the  special  convenience  and 
accommodation  of  said  plaintiff,  in  consideration  of  the  pay- 
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ment  by  the  said  plaintiff,  to  the  said  defendant,  of  the  estab- 
lished and  customary  fare  then  and  there  being  charged, 
demanded  and  received  by  said  defendant  for  carrying  and 
conveying  persons  on  said  passenger  trains  from  said  city  of 
Dixon  to  said  city  of  Amboy,  to- wit:  the  said  sum  of  sixty- 
five  cents,  and  of  the  acceptance  by  the  said  plaintiff  of  and 
from  the  said  defendant  of  such  freight  train  ticket,  entitling 
the  plaintiff  to  ride  and  be  carried  and  conveyed  from  said 
city  of  Dixon  to  said  city  of  Amboy  upon  a  freight  train  of 
the  defendant,  said  ticket  containing  the  express  stipulation, 
undertakings  and  agreements  on  the  part  of  said  plaintiff'  here- 
inafter set  forth,  and  in  further  consideration  of  said  plaintiff's 
assenting  and  agreeing  to  said  express  stipulations,  under- 
takings and  agreements  in  said  ticket  contained,  the  said  de- 
fendant did  then  and  there  issue,  sell  and  deliver  to  said  plain- 
tiff such  freight  train  ticket,  in  and  by  which  said  ticket  the 
said  plaintiff  then  and  there  became  entitled  to  ride  and  be 
conveyed  by  said  defendant  upon  said  railroad,  and  upon  such 
freight  train,  from  said  city  of  Dixon  to  said  city  of  Amboy, 
subject,  however,  to  said  undertakings,  stipulations  and  agree- 
ments on  the  part  of  the  said  plaintiff  in  said  ticket  contained 
and  hereinafter  set  forth. 

"  And  the  said  defendant  further  avers,  that  the  said  plain- 
tiff, in  consideration  of  the  premises  and  of  the  greatly  in- 
creased peril,  danger  and  hazard  to  the  said  plaintiff  by  reason 
of  being  carried  and  conveyed  upon  such  freight  train,  did 
then  and  there  pay  to  the  said  defendant  said  sum  of  sixty- 
live  cents,  and  did  then  and  there  accept  and  receive  from  said 
defendant  said  freight  train  ticket,  and  did  then  and  there 
assent  and  agree  to  the  said  stipulations,  undertakings  and 
agreements  in  said  ticket  contained,  and  that  in  and  by  said 
ticket  the  said  plaintiff  expressly  stipulated,  undertook  and 
agreed,  in  substance,  that  the  person  accepting  said  ticket  for 
passage  upon  freight  trains  assumed  all  risk  of  accident,  and 
expressly  agreed  that  said  defendant  should  not  be  liable,  under 
any  circumstances,  whether  of  negligence  by  said  defendant's 
agents  or  otherwise,  for  any  injury  to  the  person,  or  for  any 
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loss  or  injury  to  the  property  of  the  passenger  using  said 
ticket,  and  that  the  said  plaintiff  would  not  consider  said  de- 
fendant as  common  carrier,  or  liable  to  said  plaintiff  as  such. 

"  And  the  said  defendant  further  avers,  that  the  said  plain- 
tiff, after  purchasing,  receiving  and  accepting  said  ticket  of 
said  defendant,  as  aforesaid,  and  when  said  rule  and  regulation 
was  in  full  force  and  effect,  to-wit:  on  the  day  and  year  last 
aforesaid,  at  the  county  aforesaid,  became  and  was  a  passenger 
upon  a  freight  train  then  and  there  running  upon  said  railroad 
from  said  city  of  Dixon  to  said  city  of  Amboy,  and  then  and 
there  used  and  rode  upon  said  ticket,  and  was  then  and  there 
carried  and  conveyed  by  said  defendant,  under  and  by  virtue 
of  said  ticket,  upon  said  freight  train  from  said  city  of  Dixon 
to  said  city  of  Amboy,  the  said  plaintiff  then  and  there  using 
said  ticket  for  that  purpose,  and  that  the  said  plaintiff,  then 
and  there,  while  being  so  carried  and  conveyed  upon  said 
freight  train,  and  without  any  negligence  on  the  part  of  said 
defendant,  and  without  any  gross  negligence  on  the  part  of 
the  agents  and  employees  of  said  defendant,  received  the  said 
supposed  injuries  in  said  declaration  alleged;  and  this  the  said 
defendant  is  ready  to  verify,  wherefore  it  prays  judgment,"  etc. 
•  The  stipulation  or  agreement  indorsed  on  the  ticket,  referred 
to  in  the  plea,  is  as  follows: 

"  Notice. — The  person  accepting  this  ticket  for  passage  upon 
freight  trains,  assumes  all  risk  of  accidents,  and  expressly 
agrees  that  the  company  shall  not  be  liable,  under  any  circum- 
stances, whether  of  negligence  by  their  agents  or  otherwise, 
for  any  injury  to  the  person  or  for  any  loss  or  injury  to  the 
property  of  the  passenger  using  the  ticket,  and  agrees  that  he 
or  she  will  not  consider  the  company  as  common  carriers,  or 
liable  to  him  or  her  as  such."    * 

The  fourth  plea  differed  in  no  substantial  respect  from  the 
third. 

Messrs.  Barge,  Denslow  &  Dixon,  for  the  appellant. 

Mr.  J.  M.  Bailey,  and  Mr.  J.  I.  Eeff,  for  the  appellee. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  objections  taken  to  the  judgment  of  the  court  below  in 
overruling  the  pleas,  relate  chiefly  to  what  is  thereby  inter- 
posed as  a  contract  obligating  appellant  not  to  assert  a  claim 
for  damages  on  account  of  the  negligence,  other  than  gross, 
of  its  servants.  It  is  claimed  there  is  no  valuable  considera- 
tion to  support  the  promise  of  appellant,  and  that  the  object 
sought  thereby  to  be  attained  is  contrary  to  public  policy. 

The  doctrine  is  settled,  in  this  court,  that  railroad  companies 
may,  by  contract,  exempt  themselves  from  liability  on  account 
of  the  negligence  of  their  servants,  other  than  that  which  is 
gross  or  wilful.  Illinois  Central  Railroad  Co.  v.  Head,  37 
111.  484;  Illinois  Central  Railroad  Co.  v.  Morrison,  19  id. 
136;  Western  Transportation  Co.  v.  Newhall,  24  id.  466; 
Illinois  Central  Railroad  Co.  v.  Adams,  42  id.  474;  Adams 
Express  Co.  v.  Haynes,  id.  89. 

So,  also,  it  has  been  held  the  law  imposes  no  obligation  on 
railroad  companies  to  carry  passengers  on  freight  trains,  nor 
freight  on  passenger  trains;  it  only  requires  them  to  carry 
both,  leaving  it  to  them  to  regulate  the  manner  in  which  it 
shall  be  done.  Illinois  Central  Railroad  Co.  v.  Nelson,  59 
111.  112;  Illinois  Central  Railroad  Co.  v.  Johnson,  67  id. 
314.  If  they  carry  passengers  on  freight  trains,  they  can  not 
make  arbitrary  discriminations,  and  therefore,  while  they  may 
reasonably  require  that  all  persons  desiring  to  be  thus  carried 
shall  first  procure  tickets,  they  must  afford  reasonable  facilities 
to  that  end,  so  that  all  may  have  a  like  opportunity  to  procure 
them.     Illinois  Central  Railroad  Co.  v.  Johnson,  supra. 

Appellee  being  under  no  legal  obligation  to  carry  passengers 
on  its  freight  trains,  it  follows  that  a  contract,  whereby  it 
agrees  to  do  so,  must  be  governed  by  its  own  terms,  subject 
only  to  the  qualification  that  the  same  terms  shall  be  impar- 
tially extended  to  all  who  may  desire  to  avail  of  them.  The 
consideration  that  supports  the  promise  of  appellant  is  the 
promise  of  appellee  to  carry  him,  not  generally,  but  by  this 
particular  mode  of  conveyance,  to  which,  but  for  the  promise, 
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he  would  not  be  entitled;  and  it  is  such  as  the  law  deems  val- 
uable. It  is,  presumably,  both  beneficial  to  appellant  and  mat- 
ter of  expense  to  appellee.  Moreover,  although  it  is  not 
important  whether  it  involves  a  greater  burden  on  appellee  to 
carry  by  this  mode  of  conveyance  than  it  does  by  the  mode  it 
has  specially  provided  for  the  carriage  of  passengers,  or  less, 
it  being  sufficient  that  the  company  is  under  no  legal  obliga- 
tion to  carry  passengers  by  this  mode,  and  that  its  agreement 
to  do  so  is  purely  voluntary,  we  think,  from  the  substance  of 
the  allegations  of  the  pleas,  it  is  clear  that  the  carriage  of  pas- 
sengers by  freight  trains  imposes  additional  burdens  upon  the 
company.  It  has  passenger  trains  with  ample  facilities  to 
accommodate  all  the  travel  on  its  road.  The  expense  of  run- 
ning these  trains  is,  obviously,  not  sensibly  diminished  by 
diverting  a  portion  of  the  travel  thus  provided  for  to  its  freight 
trains.  The  freight  trains  are  composed  of  cars  constructed 
for  carrying  freight,  and  they  are  so  operated.  The  carriage 
of  passengers  requires  stoppages  of  these  trains  at  convenient 
places  for  getting  on  and  off,  and  what  might  be  proper  care 
in  managing  and  operating  the  train,  if  laden  with  freight 
only,  might,  in  some  instances,  be  gross  negligence  if  it  con- 
tained a  car  filled  with  passengers.  This  additional  hindrance, 
and  the  higher  degree  of  care  in  operating  the  train  thus  ren- 
dered necessary,  would,  of  itself,  under  every  definition  given 
of  a  valuable  consideration,  be  sufficient  to  support  a  promise. 
"With  regard  to  the  policy  of  such  contracts,  we  need  but 
say  it  would  seem,  in  this  respect,  impossible  to  distinguish 
the  present  contract  from  those  cases  where  the  contract  has 
been  to  carry  generally,  or  by  regular  passenger  trains.  In 
such  cases,  as  the  authorities  before  quoted  show,  it  is  compe- 
tent for  railroad  companies,  by  contract,  to  exempt  themselves 
from  liability  on  account  of  the  negligence  of  their  servants 

I  which  is  not  gross  or  wilful.     Any  objection  which  might,  in 
this  respect,  obtain,  with  regard  to  the  contract  set  up  in  the 
pleas,  would  equally  apply  to  those. 
We  see  no  error  in  the  ruling  of  the  court,  and  its  judgment 
is  affirmed.  T    -,  ,     -,        7 
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John  Hakt  et  al. 

v. 
Jacob  Wingart. 

1.  Sale  on  execution — interest  and  rights  of  purchaser  before  time  for 
redemption  expires.  A  judgment  creditor  has  a  general  lien  on  all  the  real 
estate  of  his  judgment  debtor  in  the  county  where  the  judgment  is  obtained, 
but  upon  his  becoming  the  purchaser  of  a  tract  under  his  execution,  the 
general  lien  is  narrowed  down  to  a  specific  one  in  the  land  sold,  of  as  high 
a  dignity  as  if  created  by  a  mortgage,  but  he  is  not  the  absolute  owner  until 
after  the  expiration  of  fifteen  months. 

2.  Deed  op  trust — who  entitled  to  surplus  on  sale.  Where  land  is  sold 
under  a  deed  of  trust  and  there  is  a  surplus  after  satisfying  the  debt  secured 
by  it,  and  the  payment  of  the  costs  and  expenses  of  the  sale,  a  purchaser  of 
the  land  under  a  sale  under  a  judgment  against  the  grantor,  which  was  a 
junior  lien,  who  is  not  entitled  to  a  deed  at  the  elate  of  the  sale  by  the  trustee, 
is  entitled  to  share  in  such  surplus  to  the  extent  of  the  amount  of  his  bid, 
with  ten  per  cent  interest,  and  the  grantor  in  the  trust  deed  will  be  entitled 
to  the  balance,  although  his  right  to  redeem  from  the  sheriff's  sale  had 
expired  when  the  trustee's  sale  was  made. 

3.  If,  at  the  time  land  is  sold  under  a  deed  of  trust,  the  legal  title  has 
passed  from  the  grantor,  either  by  his  own  deed  or  by  a  sheriff's  deed,  the 
grantee  will  be  entitled  to  the  whole  of  any  surplus,  after  discharging  the 
debt  secured  by  the  trust  deed,  and  expenses ;  but  if  the  land  has  been  sold 
under  execution,  and  the  fifteen  months  allowed  for  redemption  have  not 
expired,  the  purchaser  under  the  execution  will  only  have  a  lien  on  such 
surplus  for  the  amount  of  his  bid  and  ten  per  cent  interest. 

4.  Lien — in  equity  follows  proceeds  of  property.  A  junior  lien  to  that 
of  a  trust  deed  will  be  defeated  by  a  sale  under  the  latter,  where  the  prop- 
erty does  not  bring  a  greater  sum  than  will  satisfy  the  debt  secured  by  it, 
and  costs  and  expenses,  but  if  any  surplus  is  left,  the  junior  lien  in  equity 
will  attach  to  it. 

Appeal  from  the  Circuit  Court  of  Stephenson  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  W.  Scott  Agney,  and  Mr.  U.  D.  Meacham,  for  the 

appellants. 

Mr.  J.  M.  Bailey,  and  Mr.  J.  I.  ISTeff,  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

On  the  10th  day  of  January,  1871,  Jacob  Solt,  who  owned 
a  tract  of  land  in  Stephenson  county,  of  seventy  acres,  execu- 
ted a  deed  of  trust  to  Jacob  Hart,  as  trustee,  to  secure  the 
payment  of  a  certain  promissory  note  of  $350,  payable  two 
years  after  date,  with  ten  per  cent  interest,  to  Cyrus  A.  Sheetz. 
On  the  22d  of  September,  1871,  Jacob  Wingart  recovered  a 
judgment  in  the  circuit  court  of  Stephenson  county,  against 
Jacob  Solt,  for  $237.17.  On  the  12th  day  of  October,  1871,  an 
execution  issued  upon  the  judgment,  which  was  levied  upon 
the  land  described  in  the  deed  of  trust,  and,  after  notice,  the 
same  was,  on  March  12,  1872,  sold  to  Wingart  for  $234.12. 
On  the  9th  day  of  May,  1873,  Hart,  the  trustee,  after  having 
given  due  notice,  sold  the  premises  under  the  power  con- 
tained in  the  deed  of  trust,  and  the  same  was  purchased  by 
Thos.  K.  Best  for  the  sum  of  $1000.  As  soon  as  the  land  had 
been  struck  off  by  the  trustee  to  Best,  appellee  produced  his 
.certificate  of  purchase  and  presented  it  to  Hart,  the  trustee, 
and  gave  notice  that  he  was  entitled  to  the  surplus  in  his 
hands  after  payment  of  the  debt  named  in  the  deed  of  trust, 
and  costs  of  sale,  and  made  a  demand  of  the  same. 

The  surplus  in  the  hands  of  the  trustee,  after  the  payment 
of  the  debt  secured  by  the  trust  deed,  and  the  costs  and  ex- 
penses of  sale,  amounted  to  $543.60.  The  demand  of  Wingart 
for  the  surplus  money  was  disregarded  by  the  trustee,  and  he 
disposed  of  the  amount  by  paying  an  outstanding  note  against 
Solt  for  $243.60,  and  by  paying  the  remaining  $300  over  to 
Solt. 

Wingart  filed  this  bill  for  the  purpose  of  reaching  the  sur- 
plus money,  and  the  circuit  court,  upon  the  hearing,  decreed 
that  Hart,  the  trustee,  should  pay  the  entire  amount  of  the 
surplus  to  the  complainant  in  the  bill.  To  reverse  this  decree 
this  appeal  was  taken. 

The  judgment  which  appellee  obtained  against  Solt  became 
a  lien  upon  all  real  estate  owned  by  him  in  the  county  where 
the  judgment  was  rendered,  after  the  adjournment  of  the  term 
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of  court  at  which  the  judgment  -was  rendered.  Upon  the  sale 
of  the  land  the  judgment  was  satisfied,  and  the  general  lien  of 
the  judgment  creditor  was  narrowed  down  to  a  specific  one  on 
the  tract  of  land  sold.  The  lien,  of  course,  was  subject  to  the 
prior  deed  of  trust,  and  could  only  be  defeated  by  a  sale  of  the 
land  upon  it.  By  the  sale  appellee  acquired  an  interest  in  the 
land  which  would  ripen  into  an  absolute  title,  unless  the  judg- 
ment debtor  should,  within  twelve  months,  redeem  by  paying 
the  amount  for  which  it  was  sold  and  ten  per  cent  interest 
thereon,  or  unless  judgment  creditors  should,  within  three 
months  after  the  expiration  of  the  twelve  months,  make  re- 
demption as  provided  by  law. 

A  lien  by  judgment,  although  created  by  statute,  is  of  as 
high  an  order  as  a  lien  upon  land  given  by  a  mortgage. 

At  the  time  the  premises  were  sold,  appellee  was  a  junior 
incumbrancer,  and  had  the  land,  at  the  sale,  brought  only  the 
amount  of  the  debt  secured  by  the  deed  of  trust,  his  lien  would 
have  been  extinguished,  and  his  rights  growing  out  of  that 
lien  would  have  been  gone;  but  the  sale  produced  a  large  sur- 
plus in  the  hands  of  the  trustee,  and  the  question  arises,  to 
whom  does  that  surplus  belong? 

It  will  be  remembered,  at  the  time  the  sale  was  made  under 
the  deed  of  trust,  the  twelve  months  in  which  Solt  had  to  re- 
deem from  appellee's  sale  had  expired.  He  held  the  naked 
legal  title  to  the  premises,  but  his  right  of  redemption  was 
gone,  and,  unless  judgment  creditors  interfered,  his  legal  title 
would  pass  to  appellee  at  the  end  of  the  fifteen  months. 

If  the  sale  under  the  trust  deed  had  not  been  made  until  the 
fifteen  months  had  expired,  and  appellee  had  obtained  a  sheriff's 
deed,  it  is  clear  the  trustee  would  have  been  required  to  pay 
the  surplus  money  to  appellee,  as  he  would  then  have  suc- 
ceeded to  all  the  rights  of  Solt  in  and  to  the  premises.  Ap- 
pellee, in  such  case,  would,  in  effect,  have  been  the  grantee  of 
Solt,  who  had  parted  with  all  right  and  interest  in  the  premi- 
ses. But  when  the  sale  was  made  appellee  had  a  specific  lien 
on  the  premises  for  the  amount  of  his  bid,  and  ten  per  cent 
interest  thereon.     That  lien  could  not  be  destroyed  by  any  act 
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on  the  part  of  Solt.  When  the  sale  was  made  under  the  trust 
deed,  and  a  surplus  came  into  the  hands  of  the  trustee,  the 
lien  of  appellee  was  transferred  from  the  land  to  that  surplus. 

The  parties  occupied  this  relation:  Solt  held  barely  a  legal 
title  to  the  tract  of  land;  the  deed  of  trust  was  the  first  lien  on 
the  premises  for  the  amount  thereof.  Appellee,  by  virtue  of 
his  judgment  and  sale,  had  a  second  lien  on  the  premises  for 
the  amount  of  his  bid.  The  trustee  had  the  power  to  convert 
the  land  into  money  under  the  power  of  sale  contained  in  the 
deed  of  trust.  Under  that  power  he  converted  the  land  into 
money.  How  should  the  proceeds  be  disposed  of?  The  an- 
swer to  the  proposition  is  obvious.  The  lien  of  the  trust  deed 
was  prior  on  the  land,  and  that  has  the  prior  lien  on  the  pro- 
ceeds of  the  premises  for  payment.  The  lien  of  appellee, 
which  was  his  bid  and  ten  per  cent  interest  thereon,  was  the 
second  lien  on  the  land,  and  will  share  in  the  proceeds  after 
the  deed  of  trust  and  expenses  of  sale  have  been  paid.  The 
balance  of  the  proceeds  of  sale  would  then  pass  to  Solt,  as  he 
then  held  the  legal  title.  This  rule  is  equitable.  It  metes  out 
justice  to  all  the  parties  concerned  in  the  premises,  and  is,  as 
we  believe,  fully  sustained  by  the  authorities. 

In  Van  Nest  v.  Yeomans,  4  Wendell,  87,  where  real  estate 
was  sold  in  satisfaction  of  a  judgment  which  was  the  first  lien 
upon  the  property,  and  a  surplus  was  left  in  the  hands  of  an 
officer,  it  was  held  that  a  junior  judgment  creditor  was  enti- 
tled to  the  surplus,  notwithstanding  the  defendant  in  the  prior 
judgment  had  given  the  sheriff  an  order  to  pay  the  surplus 
moneys  to  another  creditor.  The  same  doctrine  was  held  in 
The  People  v.  Ulster,  18  Wend.  628. 

In  Bartlett  v.  Gale,  4  Paige,  504,  it  was  held  that  a  mort- 
gage being  a  specific  lien  upon  the  mortgaged  premises,  if 
such  premises  are  sold  under  a  prior  judgment,  the  lien  of  the 
mortgage  attaches  upon  the  surplus  moneys  in  the  hands  of 
the  sheriff,  who  has  no  right  to  pay  such  surplus  to  the  mort- 
gagor; and  if  the  purchaser  is  permitted  to  retain  the  surplus 
moneys  in  satisfaction  of  an  antecedent  debt  due  from  the 
mortgagor,  he  takes  it  subject  to  the  specific  lien  of  the  mort- 


286  Hart  et  al.  v.  Wingart.  [Sept.  T. 

Opinion  of  the  Court. 

gage,  although  he  has  neither  actual  nor  constructive  notice  of 
the  mortgage. 

In  Snyder  v.  Stafford,  11  Paige,  71,  it  was  decided  that 
when  mortgaged  premises  have  been  sold  at  a  sheriff's  sale, 
under  a  junior  judgment  to  the  mortgage,  and  where  the  time 
for  redemption  has  not  expired,  the  general  lien  of  the  judg- 
ment is  turned  into  a  specific  lien  upon  the  premises  to  the 
extent  of  the  amount  of  the  bid  at  the  sheriff's  sale,  and  of 
the  interest  thereon;  and  after  a  sale  under  a  decree  foreclo- 
sing the  mortgage,  such  specific  lien  would  be  entitled  to  a 
preference  in  the  distribution  of  the  surplus  moneys  arising 
from  the  sale. 

See,  also,  the  following  authorities,  where  the  same  princi- 
ples are  announced:  In  matter  of  Sen  eg  ham,  1  Hopk.  Ch.  P. 
88;  Clarkson  v.  SMdmore,  46  E".  Y.  297;  in  Douglas'  Ap- 
peal, 48  Pa.  St.  222;  in  Fry's  Appeal,  76  ibid.  82;  Brewster 
v.  Cropsey,  4  Plow.  Pr.  219. 

Authorities  might  be  multiplied  bearing  on  the  same  ques- 
tion, but  further  citations  are  not  deemed  necessary,  as  our 
own  court  has  recognized  and  acted  upon  the  same  principle. 
In  Montgomery  v.  Brown,  2  G-ilman,  581,  where  the  question 
arose  as  to  the  proper  and  necessary  parties  to  a  bill  to  fore- 
close a  mortgage,  it  was  said:  "All  persons  having  an  interest 
in  the  equity  of  redemption,  and  in  the  distribution  of  the 
surplus,  are  highly  proper,  if  not  indispensable,  parties.  Such 
are  subsequent  purchasers  and  incumbrancers;  they  are  entitled 
to  redeem.  They  have  the  right  to  show  payment  of  the 
mortgage,  or  any  other  matter  which  will  lessen  the  amount 
required  to  redeem  or  increase  their  interest  in  the  surplus. 
If  a  sale  is  ordered,  the  surplus,  instead  of  going  to  the  mort- 
gagor, should  be  applied,  in  the  first  place,  to  the  extinguish- 
ment of  their  liens." 

So  too  in  Ellis  v.  Southwell,  29  111.  549,  it  was  held  that 
when  a  sale  is  made  under  the  foreclosure  of  one  of  several 
mortgages,  the  only  question  is  as  to  the  equitable  distribution 
of  the  proceeds.     The  surplus  might  be  disposed  of  on  appli- 
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cation,  to  an  incumbrancer  not  made  a  party  to  the  suit,  if  it 
appeared  that,  in  equity,  he  was  entitled  to  receive  the  fund. 

If,  in  this  case,  a  bill  had  been  filed  to  foreclose  the  trust 
deed  appellee  would  have  been  an  indispensable  party  to  the 
proceeding,  and,  as  a  party  thereto,  his  right  to  share  in  the 
surplus  proceeds  of  the  sale  of  the  mortgaged  premises,  in 
preference  to  the  mortgagor,  by  virtue  of  his  lien,  can  not  be 
doubted.  The  mere  fact,  therefore,  that  the  trust  deed  was 
foreclosed  under  the  power  of  sale  therein  specified,  without 
resorting  to  a  court  of  equity  for  a  decree,  can  not  divest  ap- 
pellee of  his  equitable  rights,  when  he  invokes  the  aid  of  a 
court  of  chancery. 

Appellee,  however,  obtained  a  decree  for  the  entire  amount 
of  the  surplus.  That  decree  can  not  be  sustained.  The  extent 
of  his  lien  at  the  time  the  land  was  sold  under  the  deed  of 
trust,  and  the  surplus  money  came  into  the  hands  of  the  trus- 
tee, was  the  amount  he  had  bid  for  the  premises  when  sold 
upon  his  judgment,  and  ten  per  cent  interest  thereon. 

Suppose  the  deed  of  trust  had  been  foreclosed  in  a  court  of 
equity,  and  appellee  had  set  up  his  right  as  a  subsequent  in- 
cumbrancer to  share  in  the  surplus.  The  time  for  redemption 
not  having  expired  under  his  sale,  he  could  have  obtained  no 
greater  amount  than  the  extent  of  his  interest  in  the  premises, 
which  was  the  amount  he  had  bid,  with  ten  per  cent  interest. 
The  same  rule  that  would  govern  in  that  case  must  prevail 
here,  as  the  principle  in  either  case  is  the  same. 

The  decree  will,  therefore,  be  reversed,  and  the  cause  re- 
manded with  directions  toenter  a  decree  in  conformity  to  this 
opinion. 

Decree  reversed. 
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Hopkins  Eowell 

v. 
George  Chandler. 

1.  Declaration — where  special  count  is  bad,  it  will  be  presumed  evidence 
was  heard  under  common  counts.  Although  a  special  count  in. a  declaration 
shows  no  cause  of  action,  yet,  if  the  declaration  contains  the  common  counts, 
and  judgment  is  rendered  by  default,  it  will  be  presumed,  in  the  absence  of 
a  bill  of  exceptions  showing  the  contrary,  that  the  court  heard  evidence  to 
justify  the  judgment  under  the  common  counts. 

2.  Receiver — right  to  sue  in  his  own  name.  If  a  stockholder  in  an  in- 
surance  company  is  a  party  to  a  decree  appointing  a  receiver  of  the  company, 
it  will  be  conclusive  on  him,  and  the  receiver  may  maintain  a  suit  against 
him  in  his  own  name. 

Writ  of  Error  to  the  Circuit  Court  of  Will  county;  the 
Hon.  Josiah  McRoberts,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  George  Chand- 
ler, receiver  of  the  Lamar  Insurance  Company,  against  Hop- 
kins Eowell,  to  recover  of  him  as  a  stockholder  of  the  insur- 
ance company. 

Mr.  A.  Garrison,  for  the  plaintiff  in  error. 

Messrs.  Hill  &  Debell,  for  the  defendant  in  error. 

Per  Curiam:  Under  the  decision  in  Chandler  v.  Brown, 
77  111.  333,  the  special  count  in  this  declaration  is  bad,  and, 
without  discussing  the  questions  raised,  we  will  make  reference 
to  the  opinion  in  that  case  for  an  expression  of  our  views. 

But  the  declaration  in  the  case  at  bar  contains  also  the  com- 
mon counts,  and,  as  judgment  was  rendered  against  defendant 
by  default,  we  must  presume  proof  was  made  that  plaintiff 
was  appointed  receiver  under  a  decree  to  which  defendant  was 
a  party,  and  therefore  conclusive  upon  him.  If  so,  that  would 
enable  plaintiff  to  bring  suit  in  his  own  name  as  such  receiver, 
under  the  25th  section  of  the  act  of  1872  concerning  corpora- 
tions.    Such  proof  could  have  been  made  under  the  common 
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counts,  and,  in  the  absence  of  a  bill  of  exceptions  showing  what 
proof  was,  in  fact,  heard,  we  will  indulge  every  reasonable  pre- 
sumption in  order  to  sustain  the  judgment  of  a  court  of  gen- 
eral jurisdiction. 

A  majority  of  the  court  are  of  opinion  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 


James  C.  Maybekry 

v. 
Charles  VattHorn. 

Practice— judgment  for  residue  after  allowing  set-off  sworn  to.  Where 
the  plaintiff  proceeds  under  section  37  of  the  Practice  Act  of  1874,  by  filing 
his  affidavit  with  his  declaration,  and  the  defendant  files  the  general  issue, 
with  notice  of  set-off,  with  an  affidavit  of  a  defense  to  a  given  amount,  if 
the  plaintiff  admits  a  deduction  of  such  sum,  it  is  proper  to  render  judg- 
ment in  his  favor  for  the  residue,  without  a  trial. 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  Horace  W.  Taylor,  for  the  appellant. 

Mr.' William  Lathrop,  for  the  appellee. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  assumpsit  upon  two  promissory  notes, 
there  having  been  filed  with  the  declaration,  under  the  37th 
section  of  the  Practice  Act,  E.  S.  1874,  p.  779,  an  affidavit 
showing  the  nature  of  the  demand  and  the  amount  due  the 
plaintiff  from  the  defendant  after  allowing  to  the  latter  all  his 
just  credits,  deductions  and  set-offs.  The  defendant  filed  a 
plea  of  the  general  issue,  with  notice  of  set-off  to  the  amount 
of  $125,  accompanied  with  his  affidavit  that  he  had  a  ^ood 
defense  to  the  suit  upon  the  merits  to  the  amount  of  $65.  The 
19— 83d  III. 
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plaintiff  thereupon  filed  a  written  admission  that  said  sura  of 
$65  might  be  deducted  from  his  claim,  and  moved  the  court 
for  judgment  for  the  amount  due  on  the  notes  after  deducting 
said  sum  of  $65,  and  judgment  was  rendered  accordingly. 

It  is  complained  that  the  court  erred  in  rendering  such 
judgment. 

The  section  referred  to  provides  that,  where  such  an  affida- 
vit is  filed  with  the  declaration,  the  plaintiff  shall  be  entitled 
to  judgment,  as  in  case  of  default,  unless  the  defendant,  his 
agent,  or  attorney,  shall  file  with  his  plea  an  affidavit  stating 
that  he  verily  believes  he  has  a  good  defense  to  the  suit  upon 
the  merits  to  the  whole  or  a  portion  of  the  plaintiff's  demand, 
and  if  a  portion,  specifying  the  amount,  according  to  the  best 
of  his  judgment  and  belief. 

In  Allen  v.  Watt,  69  111.  655,  in  reference  to  this  same  sec- 
tion contained  in  a  former  act,  the  court  say,  "  that  it  was 
intended  by  the  legislature  that  the  affidavit  filed  with  the 
plea  should  disclose,  with  reasonable  certainty,  the  entire 
ground  of  defense  relied  upon.  *  *  *  The  affidavit  here 
interposed  a  set-off  to  the  amount  of  $42.  This  was  allowed. 
If  the  affidavit  was  true,  this  was  all  the  defense  there  was  to 
the  suit,  for  although  it  is  not  expressly  said  that  this  is  all  the 
defense  the  defendants  have,  such  is  the  necessary  implication." 

Haggard  v.  Smith,  71  111.  226,  is  an  authority  for  render- 
ing judgment  for  the  residue  of  the  plaintiff's  demand  after 
deducting  the  amount  of  the  claim  of  defense  set  forth  in  de- 
fendant's affidavit. 

The  rendering  of  the  judgment  by  the  court  below  was  in 
consonance  with  the  above  authorities,  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 
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Charles  E.  Brown 

v. 

Helena  Smith. 

1.  Malicious  prosecution — evidence  of  matter  arising  after  prosecution. 
Where  a  wife,  after  a  decree  of  divorce  against  her,  continued  to  occupy  an 
apartment  in  her  husband's  house,  without  his  consent,  and  brought  her 
sisters  to  stay  with  her,  and  he,  after  notifying  them  to  leave,  in  their 
absence,  locked  the  doors  and  fastened  up  the  windows,  and,  on  their  return, 
the  wife  broke  the  windows,  and  thus  forced  an  entrance  for  herself  and 
sisters,  the  latter  standing  by,  and  one  of  them  concealing  the  instrument 
used,  and  the  husband,  on  the  advice  of  counsel,  had  them  all  arrested  for 
malicious  mischief,  and,  on  the  trial  of  an  action  brought  by  one  of  the 
sisters  for  malicious  prosecution,  the  court  admitted  in  evidence  the  petition, 
of  the  wife  for  alimony,  filed  after  the  divorce  and  after  the  criminal  prose- 
cution, for  the  purpose  of  showing  that  she  claimed  an  interest  in  the  house : 
Held,  that  the  court  erred  in  admitting  the  same. 

2.  Same — strict  rules  of  evidence  should  be  enforced.  On  the  trial  of  an 
action  for  malicious  prosecution,  the  strict  rules  of  evidence  should  be 
enforced  by  the  court,  and  evidence  of  facts  foreign  from  the  inquiry  should 
be  excluded. 

3.  Same — want  of  probable  cause.  "Want  of  probable  cause,  though  nega- 
tive in  its  character,  must  be  proved  by  the  plaintiff  by  affirmative  evidence. 
It  can  not  be  inferred  from  any  degree  of  malice  which  may  be  proved.  It 
is  a  mixed  question  of  law  and  fact. 

4.  Same — advice  of  counsel.  A  party  seeking  the  advice  of  counsel  as 
to  commencing  a  criminal  prosecution  must  act  in  good  faith  and  without 
gross  negligence,  and  not  withhold  any  information  with  an  intent  to  pro- 
cure an  opinion  that  might  operate  to  shelter  and  protect  him  against  a 
suit.  If  a  party  culpably  or  negligently  withholds  from  counsel  any  mate- 
rial fact,  the  advice  will  not  protect  him.     Per  Breese,  J. 

5.  But  where  the  counsel  advised  with  is  already  conversant  with  a 
material  fact,  by  being  an  attorney  of  the  party  in  a  prior  suit,  it  will  not  be 
necessary  for  the  party  to  give  him  information  of  it.  He  may,  in  such 
case,  presume  the  counsel  has  knowledge  as  to  such  fact,  without  being 
chargeable  with  bad  faith.    Per  Breese,  J. 

6.  Tenants  by  sufferance — who  are.  Tenants  per  autre  vie  after  the 
death  of  the  cestui  que  vie,  tenants  for  years  whose  terms  have  expired,  ten- 
ants at  will  whose  estates  have  been  determined  by  alienation  or  by  the 
death  of  the  lessor,  under-tenants  holding  over  after  the  expiration  of  the 
original  lease,  and  a  grantor  wTho  agrees  to  deliver  possession  by  a  particu- 
lar dav  and  holds  over,  are  tenants  at  sufferance.    Per  Breese,  J. 
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7.  Wife — rights  of  cease  on  divorce.  During  the  pendency  of  a  bill  by 
a  husband  for  a  divorce,  the  wife  will  have  the  right  to  remain  in  an  apart- 
ment of  his  house  in  virtue,  alone,  of  the  marriage  relation,  but,  after 
decree  of  divorce,  her  rights  to  any  and  all  parts  of  it  will  cease,  and  if  she 
continues  to  remain,  against  the  will  of  the  husband,  she  will  be  a  mere 
intruder,  and  is  not  a  tenant  at  sufferance,  and  is  not  entitled  to  notice  to 
quit.    Per  Breese,  J. 

8.  Criminal  law — when  party  is  liable  for  act  of  another.  In  case  of  a 
combination  to  do  an  unlawful  act,  the  act  of  one  is  the  act  of  all,  when 
they  are  present,  whether  they  participate  in  it  or  not.    Per  Breese,  J. 

9.  Possession — right  to  take,  peaceably.  Where  a  party  is  a  mere  intruder 
upon  the  possession  of  another,  the  latter  will  have  the  right  to  repossess 
himself  peaceably  if  he  can,  and  take  measures  to  keep  the  intruder  from 
re-entering.    Per  Breese,  J. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Mereiam  &  Alexander,  for  the  appellant. 

Mr.  C.  M.  Hardy,  and  Messrs.  Magee,  Oleson  &  Adkinson, 
for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  case,  in  the  Superior  Court  of  Cook  county,  by 
Helena  Smith,  plaintiff,  and  against  Charles  E.  Brown,  defend- 
ant, to  recover  damages  for  an  alleged  malicious  prosecution. 

The  parties  went  to  trial  on  the  general  issue,  and  there  was 
a  rerdict  for  the  plaintiff  for  three  hundred  dollars,  for  which, 
on  denying  a  motion  for  a  new  trial,  the  court  rendered  judg- 
ment, to  reverse  which  the  defendant  appeals,  assigning  various 
errors. 

Several  points  are  made  by  appellant,  going,  principally,  to 
the  evidence  in  the  cause,  which  we  will  not  discuss,  but  con- 
sider the  case  with  reference  to  the  ruling  of  the  court  in  admit- 
ting as  evidence,  against  the  objection  of  appellant,  the  petition 
of  Mrs.  Brown  for  alimony,  presented  some  time  after  the 
decree  of  divorce,  and  some  time,  a  month  or  more,  after  the 
alleged  malicious  prosecution,  and  some  instructions  to  which 
exceptions  were  taken. 


1876.]  Brown  v.  Smith.  293 

Opinion  of  the  Court. 

Appellee  contends,  inasmuch  as  the  divorce  decree  had  been 
introduced  in  evidence,  the  introdnction  of  a  petition  for  ali- 
mony, made  long  afterwards,  and  after  the  proceedings  for  the 
forcible  entry,  was  proper,  in  order  to  show  that  the  petitioner 
had  a  claim  to  an  interest  in  the  property.  This,  we  conceive, 
was  a  matter  foreign  to  the  investigation  then  pending.  The 
object  was,  doubtless,  to  inspire  a  belief  that  Mrs.  Brown  had  an 
interest  in  the  premises  wholly  distinct  and  independent  of  the 
license  given  her  by  appellant  to  remain  there  while  the  divorce 
suit  was  pending.  If  the  jury  could  get  hold  of  a  pretense  of 
this  kind,  it  is  obvious  it  could  have  no  other  than  a  very  preju- 
dicial effect  upon  appellant.  We  all  know  how  apt  juries  are 
to  incline  favorably  to  the  claims  of  a  woman — often  upon  the 
slightest  pretenses.  Courts,  therefore,  should  be  very  careful 
to  exclude  from  them  the  consideration  of  facts  not  strictly 
belonging  to  the  case,  and  which,  if  admitted,  may  furnish 
them  an  apology  for  an  unjust  finding.  There  are  many  obvious 
reasons  why,  in  actions  for  malicious  prosecution,  the  rules  of 
evidence  should  be  rigidly  enforced  by  the  courts.  But,  if  the 
petition  of  Mrs.  Brown  was  evidence,  why  was  not  appellant's 
answer  to  it  also  evidence?  This  was  excluded.  If  the  one 
was  legitimate  evidence  in  this  controversy,  surely  the  other 
was.  As  the  case  stands,  it  does  not  appear  that  .the  rules  of 
law  have  been  properly  applied.  We  are  of  opinion  the  peti- 
tion should  not  have  been  admitted. 

Instructions  eight  and  nine  are  excepted  to.  They  submit 
the  question  of  probable  cause  as  a  fact  for  the  jury.  Want 
of  probable  cause,  though  negative  in  its  character,  must  be 
proved  by  the  plaintiff  by  some  affirmative  evidence.  It  is 
independent  of  malicious  motive,  and  can  not  be  inferred  as  a 
necessary  consequence  from  any  degree  of  malice  which  may 
be  proved.  The  question  of  probable  cause  is  made  up  of  law 
and  fact,  it  being  the  province  of  the  jury  to  determine  the 
circumstances  alleged,  to  be  true  or  not,  and  of  the  court  to 
determine  whether  they  amount  to  probable  cause.  1  Greenlf. 
>n  Ev.  406.  And  so  it  was  held  by  this  court  in  Israel  v. 
JBrooJcs,  23  111.  575,  referring  to  Jack  v.  Simpso?i,  13  ib.  703; 
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and  in  a  late  case  decided  by  the  Court  of  Appeals  of  New 
York  (Faynan  v.  Knox)  it  was  distinctly  said:  "The  question 
of  probable  cause  is  one  of  law,  and  not  of  fact."  So  decided 
at  September  term,  1876. 

We  think  the  ruling  of  the  court  by  which  Mrs.  Brown's 
petition  for  alimony  was  admitted  in  evidence,  in  which  she 
claimed  an  interest  in  these  premises  in  her  own  right,  was 
well  calculated  to  prejudice  the  jury  against  appellant.  It  had 
nothing  to  do  with  the  matter  then  in  controversy,  and  should 
have  been  excluded. 

It  was  error,  also,  in  submitting  the  question  of  probable 
cause  to  the  jury  as  a  question  of  fact. 

For  these  errors  the  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 

Separate  opinion  of  Mr.  Justice  Breese: 

Whilst  concurring  with  the  majority  of  the  court  in  the 
above  opinion,  I  go  further,  and  hold  several  of  the  instruc- 
tions given  for  plaintiff  should  have  been  refused,  and  one 
asked  by  the  defendant  should  have  been  given. 

The  leading  facts  are,  that  appellant,  on  the  16th  of  April, 
1872,  had  obtained,  by  a  decree  of  the  proper  court  of  Cook 
county,  a  divorce  from  his  wife,  on  charges  made  against  her. 
Whilst  the  proceedings  for  divorce  were  pending,  appellant 
had  permitted  his  wife  to  occupy  one  or  two  rooms  in  the 
house,  he  occupying  another  portion  of  the  house,  and  having 
no  communication  with  her.  Two  days  after  the  divorce,  on 
April  18,  1872,  Mrs.  Brown  invited  her  sister,  the  appellee,  to 
come  to  the  house  and  stay  with  her,  there  being  another  sis- 
ter there  also,  a  Miss  Hanson.  It  would  appear  appellant  was 
not  satisfied  with  their  presence,  and,  on  consulting  an  attor- 
ney, he  gave  Mrs.  Brown  a  notice  to  quit,  and  expressed  to  all 
of  them — more  than  once  to  all  of  them— that  they  should 
quit,  as  their  presence  was  a  great  annoyance  to  him.  They 
refused  to  quit,  when  appellant  applied  to  Mr.  Law,  a  practicing 
attorney,  for  advice  in  the  premises,  and,  acting  on  his  advice 
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when  these  parties  were  out  of  the  house,  he  locked  up  the 
doors,  and  barred  the  windows  by  nailing  boards  and  slats 
across  them  to  prevent  entry  in  that  direction.  This  was  inef- 
fectual, for  Mrs.  Brown,  with  a  hatchet, — appellee  and  Miss 
Hanson  being  present, — ripped  off  the  slats  and  boards,  pried 
up  the  window,  and,  through  that  opening  so  made,  obtained 
entrance  into  the  house  for  herself  and  her  sisters.  This  was 
on  May  13,  1S72 — less  than  one  month  after  the  divorce  had 
been  granted. 

Appellant,  disappointed  in  the  result  of  the  advice  given  by 
Mr.  Law,  took  his  grievances  to  John  Mason,  Esq.,  proved  to  be  a 
lawyer  eminent  in  his  profession,  and  who  had  been  his  counsel 
in  the  divorce  proceedings.  Appellant  stated  to  Mr.  Mason  the 
leading  facts,  and,  paying  him  a  fee  of  twenty  dollars,  was  fur- 
nished with  his  advice. 

Mr.  Mason  undertook  the  task  of  dislodging  these  people, 
and  advised  appellant  again  to  lock  them  out  and  bar  their 
entrace,  and,  on  June  1,  thereafter,  these  people  being  again 
out  of  the  house,  appellant  again  barred  them  out  by  nailing- 
down  the  windows  and  locking  the  doors.  About  six  o'clock 
in  the  afternoon  of  that  day,  Miss  Hanson  came  to  the  house, 
then  appellee,  Mrs.  Smith,  came,  and  a  little  later  came  Mrs. 
Brown,  all  of  whom  had  been  out  at  work  during  the  day,  and 
finding  the  doors  locked,  and  the  windows  fastened,  and  being 
refused  entrance  by  appellant,  who  was  there,  it  being  his 
place  of  residence,  who  directed  them  to  go  away,  Mrs.  Brown 
commenced  an  assault  upon  one  of  the  windows  with  a  piece 
of  iron,  got  the  window  out,  breaking  one  or  more  lights  of 
glass  in  the  effort,  crawled  through  the  window  into  the  house, 
followed  soon  after  by  her  sister,  Miss  Hanson.  During  all 
the  time  these  things  were  being  done,  appellee  and  her  sister, 
Miss  Hanson,  were  sitting  on  a  bench  about  ten  or  twelve  feet 
in  front  of  the  window,  occasionally  walking  back  and  forth. 
Mrs.  Brown,  with  the  instrument  she  had,  aimed  a  blow  at 
appellant's  head,  which  he  warded  off  by  his  arm,  receiving 
thereby  a  wound  from  which  blood  freely  flowed.  In  attempt- 
ing to  find  out  what  kind  of  an  instrument  it  was  by  which  the 
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blow  was  inflicted,  Mrs.  Brown  passed   it  into   the  hands  of 
appellee,  who  "  stuck  "  it  between  her  legs. 

This  was  Saturday  evening.  On  the  Monday  following, 
appellant  went  again  to  Mr.  Mason,  his  lawyer,  in  company 
with  his  son-in-law,  a  Mr.  Dedrickson,  and  related  to  Mason 
what  had  occurred;  that  his  divorced  wife  had  broken  in 
again ;  that  the  sisters  were  present,  and  appellee.had  secreted 
the  instrument  used  to  prize  up  the  window,  and  they  followed 
her  through  the  window.  Mr.  Mason  said  the  women  ought 
to  be  arrested,  and  wrote  out  a  paper  which  he  gave  to  appel- 
lant, telling  him  to  carry  it  to  the  police  court.  This  was  done, 
and  the  police  magistrate  gave  him  another  paper,  directing 
him  to  take  it  to  the  West  Chicago  Avenue  Station.  This 
was  in  the  forenoon  of  Monday. 

The  officer  failed  to  serve  the  warrant  until  about  six  O'clock 
in  the  afternoon,  when  he  arrested  them,  took  them  to  the  sta- 
tion, where  they  were  detained  in  a  cell  until  about  11  o'clock, 
when  their  attorney  appeared  and  entered  bail  for  their  appear- 
ance before  the  magistrate.  The  magistrate  heard  the  case, 
and  recognized  them  to  appear  before  the  circuit  court,  to 
answer  such  charge  as  the  grand  jury  might  prefer  against 
them.  The  grand  jury  ignored  the  bill,  whereupon  this  suit 
was  commenced  by  Mrs.  Smith,  resulting  as  above  stated. 

It  would  appear,  the  writing  given  by  Lawyer  Mason  to  ap- 
pellant, to  take  to  the  police  magistrate,  was  a  complaint 
against  these  parties  for  malicious  mischief.  Appellant  signed 
and  made  oath  to  this  complaint,  and  it  was  for  that  offense 
appellee  was  arrested.  Appellant,  it  would  appear,  is  an  igno- 
rant man,  and  was  governed  in  what  he  did  entirely  by  the 
advice  and  direction  of  his  counsel,  and  acted  in  good  faith 
towards  him,  intentionally  concealing  nothing. 

These  being  the  prominent  facts,  the  court,  in  the  first  in- 
struction to  the  jury  on  behalf  of  the  plaintiff,  stated  that  the  con- 
sent given  by  appellant  to  his  wife  to  occupy  certain  apartments 
in  the  house  during  the  pendency  of  the  suit  for  a  divorce, 
constituted  her,  after  that  suit  was  determined  against  her,  a 
tenant  by  sufferance,  and,  as  such,  she  had  a  right  to  occupy 
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until  turned  out  by  due  process  of  law,  and  defendant  had  no 
right  to  enter  her  premises  when  she  was  temporarily  absent, 
and  bar  her  out. 

The  examples  of  tenancy  by  sufferance,  given  by  elementary 
writers,  are,  tenants  per  autre  vie  after  the  death  of  the  ces- 
tui que  vie ;  tenants  for  years,  whose  terms  have  expired ;  ten- 
ants at  will,  whose  estates  have  been  determined  by  alienation, 
or  the  death  of  the  lessor;  under  tenants,  holding  over  after 
the  expiration  of  the  original  lease;  and  a  grantor  who  agrees 
to  deliver  possession  by  a  certain  day,  and  holds  over.  1 
"Washburn  on  Real  Property,  524. 

It  will  be  readily  seen  that  the  occupancy  of  Mrs.  Brown  of 
rooms  in  the  house  during  the  pendency  of  the  divorce  pro- 
ceedings, can  not  be  arranged  under  either  of  these  definitions. 
As  the  wife  of  appellant,  she  had  undoubtedly  a  right  to  use 
all  the  apartments  in  the  house  in  virtue  alone  of  marriage 
relation.  When  that  ceased  by  the  decree  of  the  court,  her 
rights  to  any  and  all  portions  of  the  house  ceased,  and  had  she 
possessed  the  least  delicacy  of  feeling,  or  ordinary  sensibility, 
she  would  at  once  have  left  the  premises,  without  waiting  a 
notice  so  to  do.  After  the  divorce,  her  rights  terminated,  and 
it  was  contrary  to  all  propriety  on  her  part,  to  invite  her  sis- 
ters, after  that,  this  plaintiff  being  one  of  thern,  to  come  and 
remain  there.  She  herself  having  no  right  to  be  there,  could 
confer  no  right  upon  them.  She  was  not  a  tenant  on  suffer- 
ance, but  an  intruder  from  and  after  April  16, 1872,  the  day  the 
divorce  was  granted. 

The  second  instruction  is  objectionable  for  the  same  reason, 
and  for  the  additional  reason  that  it  asks  the  jury  to  say,  if 
there  was  not  a  tenancy  by  sufferance. 

Mrs.  Smith,  the  plaintiff  in  this  action,  came  to  this  house 
on  the  invitation  of  the  divorced  wife  after  the  divorce,  namely, 
on  April  18.  Appellant  objected  to  her  remaining  there.  She 
had  not  a  particle  of  right  to  be  there,  using  appellant's  house 
as  a  shelter  and  a  home,  and  had  she  possessed  proper  femi- 
nine feelings,  she  would  have  left  when  required  to  do  so,  by 
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appellant.    We  do  not  think  she  had  the  rights  accorded  to  hei' 
in  this  instruction. 

On  the  true  theory  of  this  case,  the  third  instruction  was 
wrong,  for  the  law  is  well  settled,  if  there  be  a  combination 
charged  of  more  persons  than  one  to  do  an  unlawful  act,  the 
act  of  one  is  the  act  of  all,  and  it  was  wholly  immaterial 
whether  appellee  actually  broke  the  glass  or  not,  or  did  any 
other  forcible  or  violent  act,  if  she  was  of  the  combination, 
and  present  at  the  time  the  acts  were  done,  and  in  this  case  it 
is  proved  she  attempted  to  conceal  the  instrument  with  which 
Mrs.  Brown  did  the  act. 

The  fifth  instruction  is  as  follows: 

"  5.  If  the  jury  shall  believe,  from  the  evidence,  that  John 
Mason  advised  the  arrest  of  Mrs.  Smith,  and  that  Brown 
caused  her  arrest  in  pursuance  of  such  instructions,  still  such 
advice  does  not  protect  him,  unless  he  laid  all  the  facts  before 
Mason.  It  was  Brown's  duty  to  suppress  nothing  from  Mason 
which  might  have  influenced  a  lawyer,  or  might  have  led  him 
to  give  different  advice.  And  if  the  jury  shall  believe,  from 
all  the  evidence  in  the  case,  that  Brown  did  not  give  Mason 
full  and  correct  particulars  of  the  alleged  offense,  and  of  the 
situation  of  the  parties  as  to  their  occupancy  of  the  house, 
then  it  is  of  no  consequence  wThat  Mason  advised;  his  advice 
affords  no  protection  to  Brown." 

I  think  the  rule  is  here  announced  too  broadly.  It  is  re- 
quired, the  party  seeking  the  advice  of  counsel  shall  act  in 
good  faith  and  without  gross  negligence,  and  if  he  does  not 
withhold  any  information  from  his  counsel,  with  the  intent  to 
procure  an  opinion  that  might  operate  to  shelter  and  protect 
him  against  a  suit,  he  ought  to  be  secure.  This  is  the  sub- 
stance of  the  rule  in  Ross  v.  Innis,  35  111.  487.  If  a  party 
culpably  or  negligently  withholds  from  counsel  any  material 
fact,  the  advice  given  should  not  protect  him.  It  was  a  fair 
question  for  the  jury,  did  appellant  act  in  good  faith  with  his 
counsel?  Did  he  culpably  or  negligently  withhold  from  him 
a  knowledge  of  important  facts,   with  the  intent  to  use  his 
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opinion  to  protect  himself  against  an  action?  If  the  counsel 
mistake  the  law  when  in  possession  of  all  the  important  facts, 
the  consequences  ought  not  to  be  visited  on  his  client,  by  sub- 
jecting him  to  an  action  for  pursuing  the  course  his  counsel 
advised.  1  Greenleaf  on  Ev.  pp.  414,  415,  and  notes,  (Red- 
field's  ed.) 

The  counsel  with  whom  appellant  advised  was  his  counsel 
in  the  divorce  suit,  and  appellant  might  well  suppose  the 
counsel  knew  the  precise  relations  as  to  occupancy  existing 
between  appellant  and  his  wife,  and,  therefore,  said  nothing 
about  it.  There  can  be  no  pretense  of  want  of  good  faith  and 
entire  honesty  in  appellant's  communications  to  his  counsel. 

I  am  inclined  to  think,  on  the  true  theory  of  this  cause,  the 
following  instruction,  asked  by  defendant,  should  have  been 
given,  as  there  is  evidence  on  which  to  base  it: 

"  7.  If  the  jury  believe,  from  the  evidence,  that  at  the  time 
of  the  arrest,  and  for  many  months  prior  thereto,  the  plaintiff 
and  her  sisters,  one  of  them  the  divorced  wife  of  the  de- 
fendant, had  wilfully  persisted  in  occupying  the  house  without 
defendant's  consent,  and  that  the  plaintiff  originally  entered 
the  house  and  took  up  her  abode  therein  without  leave,  license 
or  acquiescence  on  the  part  of  the  defendant,  then  the  plaintiff 
was  a  trespasser  upon  defendant's  property,  and  the  jury  are 
instructed  that  defendant  had  a  right  to  bar  her  ingress  to  the 
building.  And  if  the  jury  also  believe,  from  the  evidence, 
that,  being  thus  barred  out,  the  plaintiff  assisted  or  encouraged 
her  sister  or  sisters  in  making  forcible  entrance  into  said  build- 
ing, and  that  in  so  doing  a  window  of  the  house  was  wilfully 
broken,  all  such  circumstances  may  be  taken  into  the  consid- 
eration of  the  jury  in  determining  the  question  of  malice  and 
want  of  probable  cause  in  the  defendant." 

This  woman  was  an  intruder  upon  appellant's  premises, 
whose  presence  annoyed  him,  and  whom  he  had  requested  to 
leave,  but  she  obstinately  refused.  I  think  he  had  a  clear 
right,  when  she  was  absent  from  the  premises,  to  bar  her  in- 
gress, peaceably  if  he  could.     That  he  did  do  so  peaceably,  is 
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proved.     He  had  a  right  to  board  up  the  windows  of  his  house, 
and  lock  the  doors  as  against  appellee. 

I  have  read  a  case  lately,  decided  by  the  House  of  Lords, 
Lows  v.  Telford  and  Westray,  1  Appeal  Cases,  414,  which 
has  some  bearing  on  this  case,  and  is  to  this  effect-:  The  mort- 
gagor of  certain  premises  mortgaged  the  same  in  fee.  The 
mortgagee  not  having  taken  actual  possession,  the  mortgagor 
made  an  agreement  with  A  and  B  to  allow  them,  at  a  rent, 
the  use  of  the  premises,  and  A  and  B,  for  a  short  time,  used 
them,  and  deposited  goods  there.  One  morning,  at  an  early 
hour,  the  mortgagee  in  fee,  without  notice,  took  possession  by 
taking  off  the  lock  of  the  outer  door.  A  and  B,  who  were  not 
on  the  premises  at  the  time,  thereupon  tried  to  eject  him. 
They  were  unable  to  get  in  at  the  door,  but  obtained  entrance 
at  the  side  window,  and  did  eject  the  mortgagee  from  the  pre- 
mises. The  mortgagee  indicted  them  for  forcible  entry.  They 
were  acquitted,  paid  their  attorney's  bill,  and  brought  their 
joint  action  against  the  mortgagee  for  a  malicious  prosecution, 
without  reasonable  and  probable  cause. 

A  verdict  was  taken  for  the  plaintiffs,  with  leave  to  the  mort- 
gagee (defendant)  to  move  to  enter  a  judgment  for  him.  The 
Court  of  Exchequer  ordered  the  verdict  to  be  entered  for  the 
defendant,  which  judgment  the  Exchequer  Chamber  reversed, 
and  on  appeal  to  the  House  of  Lords  it  was  held,  (Cairns,  Lord 
Chan.,  Lord  Hatherley  and  Lord  Selborne  concurring,)  that 
there  was  reasonable  and  probable  cause  for  the  indictment. 
The  possession  which  A  and  B  previously  had,  was  put  an  end 
to  by  the  proceedings  of  the  mortgagee  on  the  day  when  he 
entered.  From  that  possession  he  had  been  dislodged  by  for- 
cible entry.  There  was,  therefore,  a  reasonable  and  probable 
cause  for  preferring  the  indictment.  A  and  B  were  not  en- 
titled to  notice  to  quit,  and  the  mortgagee  having  the  legal 
estate,  could  treat  them  as  trespassers  or  wrongdoers — that  they 
were  there  at  the  mere  will  of  the  mortgagee. 

These  rights  were  accorded  to  the  mortgagee  because  he 
was  possessed  of  the  legal  title.  Here,  appellant  held  the  legal 
title,  appellee  coming  in  under  Mrs.  Brown,  who  was  a  mere 
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tenant  at  will  of  appellant,  and  not  entitled  to  notice  to  quit. 
Dunne  v.  Trustees  of  Schools,  39  111.  578. 

As  in  the  case  supra,  appellee  was  not  in  the  actual  occu- 
pancy of  any  part  of  the  house,  by  her  bodily  presence,  nor 
were  the  other  tenants  at  will.  As  to  that,  the  premises  were 
vacant,  and  instead  of  taking  off  the  lock  of  the  outer  door,  as 
in  the  case  cited,  appellant  locked  the  door  on  the  inside,  and 
barred  the  windows.  Appellee  and  her  confederates,  as  in  the 
case  cited,  obtained  entrance  at  the  window,  and  thus  ejected 
appellant  from  that  part  of  the  premises.  Appellant  did  not 
indict  them  for  forcible  entry,  but,  at  the  instance  and  advice 
of  learned  counsel,  made  a  complaint  against  them  for  mali- 
cious mischief,  and  this  is  the  difference  in  the  cases.  If  there 
was  reasonable  and  probable  cause  for  the  indictment  in  the 
one  case,  as  held  by  the  House  of  Lords,  it  is  difficult  to  see 
why  there  was  not  such  cause  for  the  complaint  made  in  this 
cause  by  appellant.  It  was  held  in  Dean  v.  Comstock,  32  111. 
173,  that  the  owner  of  the  legal  title  might  take  possession, 
without  a  breach  of  the  peace,  of  property  which  his  grantor 
had  previously  bargained  to  another,  and  whose  vendee  had 
pot  a  tenant  in  possession,  who  had  afterwards  deserted  them. 
A  party  holding  the  legal  title  may  peaceably  enter,  when 
there  is  no  person  in  actual  possession. 

I  am  inclined  to  hold  there  was  probable  cause  for  the  prose- 
cution. The  goods  of  appellee  being  in  the  house  when  she 
was  barred  out,  can  have  no  more  weight  than  did  the  goods 
of  A  and  B,  which  were  then  in  the  building  when  the  mort- 
gagee took  possession,  and  was  ejected  as  in  the  case  cited. 

It  is  said  by  appellee,  this  case  is  almost  precisely  like  the 
case  of  Chapman  v.  Carney,  50  111.  572.  In  some  respects 
there  is  a  likeness,  but  in  that  case  the  tenant  was  entitled  to 
notice  to  quit,  which  he  had  never  received,  and  the  charge 
made  against  him,  which  gave  rise  to  the  action  for  malicious 
prosecution,  was  a  burglarious  entry,  with  intent  to  kill.  He 
was  seized  on  Saturday,  and  confined  in  jail  until  Monday, 
and  all  opportunity  denied  him  to  procure  bail.  The  case  was 
full  of  malice,  and  no  probable  cause  shown. 
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On  a  careful  examination  of  this  record,  I  am  of  opinion 
justice  has  not  been  done  appellant  on  the  merits.  "What  can 
an  ignorant  man  rely  upon,  in  cases  of  this  kind,  if  not  on  the 
opinion  of  an  eminent  lawyer?  He  was  told  by  appellant 
what  he  wanted,  and  that  was,  to  get  these  parties  out  of  his 
house.  He  did  not  tell  his  lawyer  Mrs.  Brown  was  permitted 
to  occupy  two  rooms  during  the  pendency  of  the  divorce  pro- 
ceedings, for  he  presumed,  as  he  was  the  counsel  in  that  suit, 
he  well  knew  the  relations  subsisting  between  them.  Appel- 
lant did  not  suppose  it  was  necessary  to  state  a  fact  he  had  a 
right  to  presume  his  counsel  and  advisor  knew  all  about.  He 
did  not  culpably  or  negligently  conceal  any  fact,  nor  is  there 
the  slightest  reason  for  believing  he  did  not  name  this  for  any 
unworthy  purpose.  I  think,  under  all  the  circumstances,  the 
jury  should  have  found  the  defendant  not  guilty,  or,  if  techni- 
cally guilty,  have  found  nominal  damages  only. 

If  this  prosecution  is  successful,  it  is  reasonable  to  suppose 
his  divorced  wife,  Mrs.  Brown,  and  her  sister,  Miss  Hanson, 
will  bring  a  similar  action  with  like  favorable  results.  I  am 
satisfied,  from  experience,  but  little  countenance  should  be 
given  by  courts  and  juries  to  such  actions.  Persons  knowing 
a  criminal  oifense  has  been  committed,  will  be  deterred  from 
prosecuting,  if  a  conviction  does  not  follow,  by  the  apprehen- 
sion of  an  action  for  a  malicious  prosecution,  and  they  mulcted 
in  heavy  damages.  The  case  ought  to  be  a  very  clear  one,  to 
enable  a  plaintiff  in  such  action  to  recover  damages. 


The  Lycoming  Fiee  Insurance  Company 

v. 

Adelaide  Jackson. 

1.  Evidence — witness  to  prove  value  of  building  destroyed.  Any  person 
acquainted  with  property,  such  as  a  dwelling  house,  and  its  value,  or  the 
value  of  like  property,  is  a  competent  witness  to  prove  its  worth,  in  a  suit 
to  recover  for  its  loss  against  an  insurance  company. 
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2.  Insurance — representations  made  by  agent  of  company  without  author- 
ity. If  a  policy  of  insurance  refers  to  a  written  application,  which  is  not 
signed  by  the  assured,  but  by  an  agent  of  the  company,  and  it  is  not  shown 
that  the  assured  authorized  it  to  be  made  or  ratified  the  same  after  its  exe- 
cution, he  will  not  be  bound  by  any  representations  therein,  if  they  should 
prove  to  be  false ;  nor  will  the  fact  that  it  fails  to  disclose  the  title  prevent  a 
recovery  for  a  loss. 

3.  A  condition  in  an  insurance  policy  making  an  application  referred  to 
a  part  of  the  contract  and  a  warranty  by  the  assured,  and  declaring  that  any 
false  representation  by  the  assured  as  to  the  condition,  etc.,  of  the  property 
insured,  or  any  omission  to  make  known  every  fact  material  to  the  risk,  or 
if  the  interest  of  the  assured  be  not  truly  stated  in  the  policy,  the  same  shall 
be  void,  can  not  be  said  to  have  been  violated,  when  the  assured  has  made 
no  written  application. 

4.  Same — insurer  can  not  take  advantage  of  Ms  own  neglect  and,  omis- 
sions. If  an  insurance  policy  provides  that,  if  the  interest  of  the  assured 
be  any  other  than  the  entire,  unconditional  and  sole  ownership  for  his  own 
use  and  benefit,  or  if  the  building  stands  on  leased  ground,  it  must  be  so 
represented  to  the  company,  and  so  expressed  in  the  written  part  of  the 
policy,  otherwise  the  same  shall  be  void,  and  the  assured  states  such  facts  to 
the  agent,  but  they  are  not  inserted  in  the  policy,  either  by  accident  or  de- 
sign, such  omission  will  not  defeat  a  recovery  in  case  of  a  loss. 

5.  Same— -failure  to  disclose  fraudulent  mortgage.  A  party  applying  for 
insurance  on  property  is  not  bound  to  disclose  the  existence  of  a  mortgage 
thereon  which  has  been  paid,  or  one  wThich  is  invalid  by  reason  of  its  exe- 
cution having  been  obtained  by  fraud  and  circumvention. 

"  6.  Same — assured  must  have  an  insurable  interest.  The  principal  thing 
in  an  insurance  is,  that  the  assured  has  an  insurable  interest,  and  has 
acted  in  good  faith.  Under  a  statement  that  he  is  the  owner,  he  is  only 
bound  to  prove  an  insurable  interest,  which  is  such  a  title  as,  if  there  should 
be  a  loss,  without  insurance,  it  would  fall  upon  him.  A  mortgagor  has  such 
an  interest. 

7.  Mortgage — when  power  of  sale  ceases.  A  mortgagee's  power  to  sell 
only  continues  as  long  as  the  debt  exists.  When  the  debt  is  extinguished, 
the  power  to  sell  ceases,  and  an  attempt  to  exercise  it  is,  therefore,  ultra 
vires,  and  transfers  no  title,  unless  the  mortgagor  so  acts  as  to  estop  him 
from  showing  the  facts. 

8.  Instructions — repeating.  The  refusal  of  instructions  not  pertinent 
to  the  issue,  or,  when  proper,  the  principles  announced  by  them  have  been 
given  in  others,  is  not  error. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 
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Mr.  Lawrence  Proudfoot,  for  the  appellant. 

Mr.  Ruftts  King,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

A  policy  of  insurance  against  fire  was  issued  by  appellant, 
on  a  building  in  Chicago,  to  appellee,  on  the  14th  day  of  July, 
1874,  for  the  sum  of  $2100,  loss,  if  any,  payable  to  Philo  Car- 
penter, as  his  interest  may  appear.  The  policy,  by  its  terms, 
was  to  remain  in  force  for  one  year  from  its  date.  The  house 
was  destroyed  by  fire  during  the  life  of  the  policy,  and  proofs 
of  loss  being  made  and  presented  to  the  company,  they  refused 
payment,  and  appellee  sued  on  the  policy.  A  trial  was  had 
before  the  court  and  a  jury,  resulting  in  a  verdict  in  favor  of 
plaintiff,  and,  after  overruling  a  motion  for  a  new  trial,  the 
court  rendered  a  judgment  on  the  verdict,  and  the  company 
brings  the  case  to  this  court  by  appeal. 

It  is  first  insisted  that  the  verdict  is  excessive.  After  a  care- 
ful examination,  we  fail  to  see  that  the  amount  found  is  larger 
than  was  warranted  by  the  testimony.  As  is  usual  in  such 
cases,  the  witnesses  differed  largely  in  their  estimates  of  the 
value  of  the  house.  They  placed  it  at  from  $1000  to  $3000, 
but  we  are  of  opinion  the  evidence  preponderates  in  favor  of 
the  finding. 

Our  reports  are  full  of  cases  which  hold  that  any  person 
acquainted  with  property,  and  its  value,  or  the  value  of  like 
property,  is  a  competent  witness  to  prove  its  worth;  and  if 
competent,  and  he  testifies,  it  is  for  the  jury  to  estimate  the 
value  of  his  testimony  as  they  do  that  of  other  witnesses.  It 
is  not  our  province  to  say  that  one  witness  is  more  worthy  of 
belief  than  another,  when  they  both  seem  to  testify  with  equal 
fairness.  That  belongs  to,  and  it  is  the  duty  of,  the  jury  try- 
ing the  cause,  who  see  the  manner  of  the  witnesses  on  the 
stand.  The  evidence  on  this  question  is  inharmonious,  and  it 
was  for  the  jury  to  reconcile  it;  or  if  not  able  to  do  so,  then 
to  give  weight  to  and  act  upon  such  as  they  believed  to  be 
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true.  This  they  have  found,  and  we  are  satisfied  with  the 
result  they  have  reached. 

It  is  next  claimed  that  appellee  was  not  the  owner  of  the 
property  insured,  when  the  policy  was  procured.  It  is  urged 
that  false  statements  were  made  by  the  assured,  in  reference  to 
the  title. 

On  turning  to  the  application,  we  find  it  is  not  signed  by 
the  assured,  but  by  the  letters  "  O.  JB.,  solicitor."  ISTor  does 
it  make  any  statement  whatever  as  to  her  title.  It  simply 
states  that  "  Insurance  is  wanted  for  Mrs.  Jackson,  in  Lycom- 
ing Insurance  Co.,"  etc.,  "  on  her  two-story  frame  dwelling, 
situated,"  etc.,  "loss,  if  any,  payable  to  Philo  Carpenter,  as 
his  interest  may  appear."  There  is  no  misrepresentation  in 
this  application,  and  if  there  was,  we  fail  to  see  how  appellee 
could  be  affected  by  it,  as  she  did  not  execute  it,  nor  does  it 
appear  that  she  authorized  it  to  be  made,  or  ever  ratified  it 
after  it  was  executed.  The  objection,  then,  can  not  be  based 
on  this  paper.  It  is  true,  that  the  policy  refers  to  the  applica- 
tion, but  it  was  not  signed  by  her,  or,  so  far  as  this  record 
shows,  she  never  authorized  it  be  presented  to  the  company. 
And  if  it  be  said  she  availed  of  it  by  receiving  the  policy 
issued  on  it,  and  thereby  ratified  it,  there  is  no  evidence  that 
she  was  informed  it  had  been  made,  or  knew  its  contents;  and, 
as  a  party  to  be  bound  by  a  ratification  must  be  informed  of 
all  the  material  circumstances  attending  the  act,  in  the  absence 
of  such  knowledge,  appellee  could  not  be  bound. 

It  can  not  be  held,  under  this  proof,  that  she  ever  made  a 
written  application  for  this  policy.  We  presume,  if  an  appli- 
cation had  been  made  by  her,  that  it  would  have  been  more 
full,  formal  and  specific  as  to  title,  occupancy,  and  other  de- 
tails, than  this.  It  would  be  unreasonable  to  treat  this  as  her 
application,  and  then  say  that  she  had  failed  to  disclose  her  title. 
It  would  be  to  substitute,  so  far  as  this  record  discloses,  the 
unauthorized  statement  of  some  other  person  as  her  act,  and 
then  to  hold  that,  because  that  other  unauthorized  person 
failed  to  state  the  true  nature  of  her  title,  or  to  disclose  other 
material  facts,  the  policy  of  the  company  is  void.  We  can 
20— 83d  III. 
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not  bold  that  this  is  her  application,  and  the  reference  to 
it  in  the  policy  does  not  make  it  a  part  of  the  policy;  hence 
it  can  have  no  influence  in  the  decision  of  the  case. 

The  first  clause  or  condition  in  the  policy  declares  that,  if  an 
application,  survey,  plan  or  description  of  the  property  insured 
is  referred  to  in  the  policy,  it  shall  be  a  part  of  the  contract, 
and  a  warranty  by  the  assured,  and  any  false  representation 
by  the  assured  as  to  the  condition,  etc.,  of  the  property,  etc., 
or  any  omission  to  make  known  every  fact  material  to  the  risk, 
or  an  overvaluation,  or  any  misrepresentation  whatever,  either 
in  writing  or  otherwise,  etc.;  or  if  the  interest  of  the  assured 
in  the  property,  whether  as  owner,  etc.,  be  not  truly  stated  in 
the  policy,  then,  and  in  every  such  case,  the  policy  shall  be 
void.  This  clause  seems  to  be  relied  upon  as  avoiding  the 
policy,  and  to  defeat  a  recovery.  But  we  have  seen  that  appel- 
lee made  no  written  application.  Then  how  can  it  be  said  this 
clause  has  been  violated?     We  are  wholly  unable  to  perceive. 

The  fourth  clause  states  that,  if  the  interest  of  the  assured 
be  any  other  than  the  entire,  unconditional  and  sole  ownership 
for  the  use  or  benefit  of  the  assured,  or  if  the  building  stands 
on  leased  ground,  it  must  be  so  represented  to  the  company, 
and  so  expressed  in  the  written  part  of  the  policy,  otherwise 
*he  policy  shall  be  void. 

Appellee  testified  that  she  stated  to  the  agent  of  the  com- 
pany that  the  house  stood  on  leased  ground,  and  that  Carpen- 
ter held  a  mortgage  on  the  house,  and  the  jury  seem  to  have 
believed  her  statement;  and  that  Carpenter's  interest  was  dis- 
closed, is  manifest  from  the  statement  in  the  written  part  of 
the  policy:  "Loss,  if  any,  payable  to  Philo  Carpenter,  as  his 
interest  may  appear."  The  company  would  not  have  done  so 
absurd  a  thing  as  to  insert  this  clause,  had  they  not  been  in- 
formed that  Carpenter  had  an  interest,  and  the  presumption 
would  be,  even  in  the  absence  of  appellee's  testimony,  from 
this  clause,  that  the  company  were  apprised  of  the  nature  and 
extent  of  his  interest  in  the  house  at  the  time  of  issuing  the 
policy. 

If  the  company  failed  to  state  the  fact  in  the  policy  that  the 
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house  was  on  leased  land,  it  was  from  their  negligence  or  to 
defeat  the  policy,  as  they  were  fully  informed  of  the  fact. 
They  have  no  right  to  make  appellee  bear  this  loss  for  the  fail- 
ure to  make  the  statement,  whether  from  accident  or  design. 
It  would  be  monstrous  to  hold  that  the  company  might  make 
such  an  omission,  whatever  the  purpose,  deliver  it  to  an  illiter- 
ate and  ignorant  person,  who  relied  upon  the  fairness  and  in- 
tegrity of  the  agents  of  the  company,  to  defeat  the  assured, 
because  they  failed,  in  good  faith,  to  insert  information  fairly 
given.  This  would  be  to  allow  a  premium  for  negligence  or 
fraud.  This  view  fully  disposes  of  the  objection  that  Carpen- 
ter had  a  mortgage  on  the  house. 

As  to  the  Martin  mortgage,  which,  it  is  urged,  was  not  dis- 
closed to  the  agent  of  the  company,  the  court  had  found,  by 
decree,  facts  which  almost  conclusively  show  that  his  first 
mortgage  was  paid,  and  ordered  an  account  to  be  taken. 

Appellee  testified  that  the  second  mortgage  to  Martin  was 
obtained  by  representing  to  her  that  it  was  an  instrument  for 
the  payment  of  $50  or  $60,  and  she  signed  it  under  that  be- 
lief. She  was  illiterate,  and  unable  to  read,  and  thus  easily 
imposed  on  by  the  unscrupulous  and  designing.  If  these  rep- 
resentations were  made,  and  the  mortgage  thus  obtained,  then 
it  was  fraud  and  circumvention,  and  the  jury,  by  their  verdict, 
have  so  found.  It  then  follows,  that,  if  the  first  mortgage  to 
Martin  was  paid,  and  the  latter  was  obtained  by  fraud,  he  had 
no  interest  in  the  property  to  be  disclosed.  Hence,  even  if 
appellee  had  made  a  written  application,  or  was  bound,  under 
a  verbal  one,  to  disclose  all  interests,  she  was  not  bound  to 
refer  to  this  fraudulent  claim  of  Martin.  Appellee  had  the 
undoubted  right  to  show  the  claim  was  false  and  void,  and 
that  Martin's  sale  of  the  house  was  void  for  the  want  of  power. 
A  mortgagee's  power  to  sell  only  continues  as  long  as  the 
debt  survives.  ."When  the  debt  is  extinguished,  the  power  to 
sell  ceases,  and  an  attempt  to  exercise  it,  thereafter,  is  ultra 
vires,  and  transfers  no  title,  unless  the  debtor  so  acts  as  to 
estop  himself  from  showing  the  facts.  This,  then,  disposes  of 
this  objection. 
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It  can  not  be  expected  of  courts  to  give  so  rigid  a  construction 
to  the  disclosure  of  the  nature  of  the  title  held  by  assured,  that 
the  opinion  of  an  eminent  real  estate  lawyer  would  be  necessary 
to  be  obtained  before  an  application  can  be  made  with  safety  for 
the  insurance  of  a  house,  and  then  have  the  insurance  defeated 
if  the  attorney  should  be  mistaken  in  his  opinion.  These  con- 
ditions must  have  a  fair  and  reasonable  construction.  Such, 
policies  seem  to  be  burthened  with  such  stringent  conditions 
as  to  render  all  recoveries  difficult. 

The  great  central  idea,  around  which  all  others  cluster,  is, 
has  the  assured  an  insurable  interest,  and  has  the  assured  acted 
in  good  faith? 

Under  the  statement  that  appellee  was  the  owner  of  the 
house,  she  was  only  bound  to  prove  that  she  held  an  insurable 
interest,  such  a  title  as,  if  there  should  be  a  loss,  and  the  prop- 
erty were  not  insured,  the  loss  would  fall  upon  her.  Rochford 
Insurance  Co.  v.  Nelson,  65  111.  419.  If  a  party  undertakes, 
in  a  survey  or  written  application,  to  disclose  the  nature  and 
extent  of  his  title,  it  must,  no  doubt,  be  truly  done  according 
to, the  general  understanding  in  reference  to  titles,  but  he  is 
not  required  to  be  accurate  as  to  nice  questions,  which  perplex 
the  ablest  lawyers,  and  on  which  courts  may  differ.  To  hold 
otherwise,  would  enable  insurance  companies  to  receive  money 
without  risk  of  loss,  under  the  pretense  that  they  were  insuring 
the  party  against  loss.  We  must  presume  that  the  one  party 
expects  to  be  indemnified,  and  the  other  to  pay  the  loss  if  the 
property  shall  be  destroyed.  And  when  the  assured  has  paid 
his  money,  and  in  all  things  acted  in  good  faith,  and  the  insu- 
rer, by  his  incompetent  or  reckless  agents,  has  prepared  the 
application  or  survey,  so  as  not  to  speak  the  truth,  or  so  as  to 
omit  important  information,  the  company  should  not  be  heard 
to  urge  the  courts  to  make  refined  and  almost  impalpable  dis- 
tinctions, to  release  them  from  their  obligations,  and  permit 
them  to  hold  the  premiums  that  the  assured  believed  and  was* 
encouraged  and  induced  by  the  company  to  believe  would  pro- 
tect him  from  loss. 

That  appellee  had  an  insurable  interest,  is  shown  by  refer- 
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ring  to  our  reports  and  all  works  on  insurance  law.  We  be- 
lieve no  court  has  ever  questioned  that  a  mortgagor  has  an 
insurable  interest.  Appellee  had  such  an  interest  and  is  en- 
titled to  the  protection  which  the  law  extends  to  persons  thus 
situated. 

It  is  urged  that  appellee  overestimated  the  value  of  the 
property  insured.  We  fail  to  see,  even  if  she  made  any  rep- 
resentation of  the  value  of  the  property,  that  it  was  false.  The 
jury  have  found  that  there  was  no  fraud  in  the  representation, 
if  one  was  made,  and  we  are  satisfied  with  the  finding.  All 
the  evidence  considered,  we  regard  it  as  abundantly  sufficient 
to  sustain  the  finding  of  the  iurv. 

Nor  do  we  see  that  the  evidence  which  was  rejected  on  the 
cross-examination  of  appellee  was  in  anywise  material,  as  the 
whole  transaction  was  shown  by  the  evidence.  And  she  ex- 
plained, in  other  portions  of  her  evidence,  how  she  came  to 
execute  the  Martin  mortgage.  We  perceive  no  .error  in  re- 
ceiving or  rejecting  evidence  on  the  trial. 

It  is  claimed  that  the  court  below  erred  in  giving  plaintiff's 
instruction.  It  is  urged  that,  by  it,  the  court  left  the  question 
of  the  validity  of  Martin's  mortgage  to  be  determined  by  the 
jury,  without  informing  them  what  would  render  it  invalid. 
The  ground  upon  which  it  was  claimed  to  be  void  was,  that  it 
was  obtained  by  fraud  and  circumvention.  It  was  to  that 
point  that  evidence  was  directed  on  the  trial.  When  the  mort- 
gage was  read  in  evidence,  the  jury,  if  of  ordinary  intelli- 
gence, knew  that  it  was  to  defeat  a  recovery  on  the  ground  of 
fraudulent  representations.  And  when  the  evidence  of  fraud 
and  circumvention  was  introduced,  they  could  not  but  know 
such  evidence  was  intended  to  show  the  mortgage  was  itself 
void  and  of  no  effect,  and  the  instruction,  although  not  tech- 
nically correct,  could  not,  we  think,  have  misled  the  jury.  It 
is  believed  that  but  few  persons  of  ordinary  intelligence  could 
be  found  who  do  not  know  that  such  fraud  and  circumvention 
renders  an  instrument  void. 

We  perceive  no  error  in  refusing  appellant's  instructions. 
They,  under  the  views  here  expressed,  were  not  pertinent  to 
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the  issue,  or  if  some  of  the  announcements  they  contain  were 
proper,  they  were,  in  substance,  given  in  others  which  were 
given  for  appellant.  The  instructions,  as  given,  presented,  we 
think,  the  law  of  the  case  fairly  to  the  jury. 

"We  perceive  no  error  in  this  record  which  should  reverse 
the  judgment  of  the  court  below,  and  it  must  be  affirmed. 

Judgment  affirmed. 


Martha  E.  Fisher  et  al. 

v. 
Peter  Quackenbush  et  al. 

1.  Ambiguity — rule  as  to  evidence  to  explain.  A  patent  ambiguity  in  a 
deed  can  not  be  explained  or  helped  by  averment  and  proof,  but  it  is  other- 
wise if  it  is  a  latent  one.  When  the  description  of  land,  in  a  deed,  is  not 
ambiguous  on  its  face,  but  is  rendered  so  by  extrinsic  evidence,  showing  it 
equally  applicable  to  two  different  tracts  or  interests  in  the  same  tract,  the 
ambiguity  is  latent,  and  may  be  explained  by  evidence  aliunde. 

2.  Where  a  party  owns  an  indefeasible  title  to  the  undivided  fourth  part 
of  a  tract  of  land,  and  acquires  a  tax  title  for  the  undivided  two-thirds  of 
the  undivided  three-fourths  of  the  same  tract,  and  makes  a  conveyance  of 
"  one-third  of  the  undivided  three-fourths  "  of  the  tract,  there  arises  a  patent 
ambiguity  as  to  whether  the  deed  passes  an  interest  in  the  fourth  to  which 
he  has  a  good  title,  or  an  interest  acquired  through  the  tax  deed,  and  it  may 
be  shown,  by  extrinsic  evidence,  which  was  intended  to  be  conveyed. 

8.  Evidence  —  to  show  what  title  passes  by  deed.  Where  the  holder 
of  a  perfect  title  to  an  undivided  fourth  of  a  tract  of  land,  and  also  of  a  tax 
title  to  another  undivided  fourth,  makes  a  quitclaim  deed  of  an  undivided 
fourth,  the  consideration  of  the  deed  affords  evidence,  though  not  conclu- 
sive, which  title  was  intended  to  be  conveyed.  If  it  is  of  no  adequate  price 
for  the  perfect  title,  it  will  be  evidence  that  the  tax  title  was  intended  to  be 
granted  or  released. 

4.  And  where  the  quitclaim  deed  is  made  to  a  party  holding  a  patent 
title  to  an  undivided  fourth  of  the  tract,  and  the  description  is  identical 
with  the  sheriff's  deed  to  the  grantor,  these  facts  will  afford  evidence  that  a 
release  of  the  tax  title  as  to  the  grantee's  undivided  fourth,  only,  was  in- 
tended. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

This  was  a  petition,  filed  by  Martha  E.  Fisher,  Rachel  C. 
Fisher  and  Lucius  G.  Fisher,  against  Peter  Quackenbush, 
Jonathan  P.  Armstrong,  William  C,  Goudy,  John  Forsythe, 
Henry  Burwell,  James  D.  Wallace,  George  A.  Townsend  and 
Robert  T.  Lincoln,  for  the  partition  of  the  S.  E.  S.  E.  22,  T. 
38  ]S~.  R.  li  E.  of  the  third  principal  meridian,  in  Cook 
county,  Illinois. 

The  petitioners  claimed  two  undivided  fourths  of  the  premi- 
ses. There  is  no  dispute  but  that  the  title  to  the  tract  had 
been  conveyed  to  Ezekiel  R.  Hooper,  John  F.  Clements,  Dan- 
iel Eaton  and  Charles  A.  Eaton,  as  tenants  in  common,  each 
acquiring  an  undivided  fourth,  and  the  only  question  arising 
was  as  to  the  interests  which  Daniel  and  Charles.  A.  Eaton 
once  held  in  the  premises. 

While  Daniel  and  Charles  A.  Eaton  each  was  possessed  of 
an  undivided  fourth  of  the  tract,  one  Bernard  A.  Stampofski 
acquired,  by  purchase,  a  certain  tax  certificate,  and  after  the 
time  for  redemption  expired,  obtained  a  tax  deed  from  the 
sheriff  of  Cook  county,  of  an  interest  in  the  premises,  described 
as  "  (except  R.  R.)  the  undivided  two-thirds  of  the  undi- 
vided three-fourths  "  of  the  same,  which  included  the  interests 
of  said  Eaton s.  Daniel  Eaton  afterwards  conveyed  his  fourth 
interest  to  Stampofski,  and  one  year  afterwards  Stampofski 
and  wife,  by  a  quitclaim  deed,  with  warranty  against  acts  of 
the  grantors,  for  the  expressed  consideration  of  $50,  conveyed 
to  Charles  A.  Eaton,  with  other  property,  an  interest  described 
as  "  (except  R.  R.)  one-third  of  the  undivided  three-fourths 
of,"  etc.,  describing  the  forty-acre  tract.  Stampofski  and  wife 
afterwards,  by  their  special  warranty  deed,  for  the  considera- 
tion of  $360,  conveyed  the  undivided  one-fourth  of  the  tract 
to  Penoyer  L.  Sherman,  and  Charles  A.  Eaton  and  wife,  by 
their  warranty  deed,  conveyed  to  said  Penoyer  L.  Sherman  an 
undivided  fourth  part  of  the  same  tract  for  the  consideration 
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of  $800.     The  appellants,  by  a  chain  of  conveyances,  claimed 
title  to  two  undivided  fourths  of  the  tract. 

After  the  appellants  had  received  and  recorded  their  deeds 
Charles  A.  Eaton  and  wife  executed  a  quitclaim  deed  to  John 
Forsythe,  for  an  undivided  fourth  part  of  the  forty-acre  tract, 
for  the  consideration  of  $100,  under  which  Forsythe  claimed 
a  full,  undivided  fourth  interest,  averring  that  Charles  A. 
Eaton  held  two  undivided  fourth  interests  after  Stampofski's 
deed  to  him,  namely,  both  his  own  and  that  which  had  been 
originally  Daniel  Eaton's,  and  that  Stampofski  held  no  interest 
whatever  when  he  conveyed  to  Sherman.  The  court  decreed 
in  accordance  with  Forsythe's  claim,  and  the  complainants  ap- 
pealed. 

Mr.  J.  A.  Sleeper,  and  Mr.  Wm.  Elliot  Fttrness,  for  the 
appellants. 

Messrs.  Goudy  &  Chandler,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  entire  tract  of  land  sought  to  be  partitioned  was  for- 
merly owned  by  William  B.  Hite.  He  conveyed  it  to  Ezekiel 
Hooper,  Daniel  Eaton,  Charles  A.  Eaton  and  John  F.  Clem- 
ents, as  tenants  in  common,  each  owning  an  undivided  one- 
fourth.  Only  the  interests  that  were  in  Daniel  and  Charles 
A.  Eaton  are  involved  in  this  litigation.  The  latter  conveyed 
one  undivided  one-fourth  of  the  property  to  Sherman,  and 
that  title,  through  several  conveyances,  came  to  Rachel  C. 
Fisher,  and  whether  the  undivided  one-fourth  interest  that 
was  in  Daniel  Eaton  is  now  owned  by  Martha  E.  Fisher  or 
John  Forsythe,  depends  partly  on  the  question,  whether  there 
is  a  latent  ambiguity  in  the  deed  of  July  12,  1865,  from 
Stampofski  to  Charles  A.  Eaton,  which  purports  to  convey 
"  one- third  of  the  undivided  three-fourths  "  of  the  property. 
It  is  conceded,  if  there  is  a  latent  ambiguity  in  that  deed,  the 
present  decree  must  be  reversed,  because  the  court  rejected 
important  evidence  offered  on  that  question.     Counsel  make 
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no  issue  as  to  principles  of  law,  but  place  the  defense  on  the 
broad  ground  there  is  no  latent  ambiguity  in  the  deed. 

The  definitions  given  of  ambiguity  in  legal  instruments  are 
so  clear  there  need  be  no  discussion.  It  is  only  with  the  ap- 
plication of  the  doctrine  we  are  now  concerned,  and  herein 
consists  all  the  difficulty.  We  will  only  restate  such  rules  that 
have  been  adopted  as  will  subserve  our  purpose,  as  we  find 
them  laid  down  in  the  elementary  works.  A  patent  ambiguity 
can  not  be  explained,  or,  as  it  is  stated  in  the  old  books,  ';  is 
never  holpen  by  averment;"  but  it  is  otherwise  if  the  ambi- 
guity is  latent,  and  this  familiar  illustration  is  given:  If  A 
sell  his  manor  of  S  to  B  and  his  heirs,  there  appears  no  ambi- 
guity; but  if  it  is  shown,  by  extrinsic  evidence,  A  was  pos- 
sessed of  two  manors,  south  S  and  north  S,  a  latent  ambiguity 
is  developed  as  a  matter  in  fact,  and  therefore  it  is  said,  "  it 
shall  be  holpen  by  averment,  whether  of  them  it  was  the  party 
intended  should  pass."     1  Greenlf.  Ev.  sec.  297. 

In  the  case  at  bar,  the  description  in  the  deed  is  "  one-third 
of  the  undivided  three-fourths  "  of  the  property,  and  in  that 
there  is  no  ambiguity.  It  is  a  deed  by  an  unusual  description, 
yet  equivalent  to  an  expression,  one  undivided  fourth  of  the 
entire  tract  of  land  described.  But  the  evidence  outside  the 
deed  shows  the  "  undivided  three-fourths  "  of  the  entire  prop- 
erty had  been  sold  for  taxes,  State  and  county,  and  that 
Stampofski  had  bought  the  certificate  issued  to  the  purchaser. 
One-fourth,  or  "one-third  of  the  undivided  three-fourths," 
had  been  redeemed  from  the  tax  sale,  and  the  sheriff  after- 
wards made  Stampofski  a  deed  for  the  '  ■  undivided  two-thirds 
of  the  undivided  three-fourths"  of  the  property.  Whether 
the  "  one  undivided  third  "  that  was  redeemed  was  the  one- 
fourth  interest  owned  by  Daniel  Eaton,  is  involved  in  some 
doubt,  but  it  is  not  a  matter  of  much  importance  in  the  decis- 
ion of  the  case,  whether  it  was  or  not.  It  is  also  proven 
Stampofski  owned  one  undivided  fourth  of  the  property  by 
direct  conveyance  from  Daniel  Eaton.  Thus  it  is  seen,  Stam- 
pofski owned  one-fourth  interest  by  patent  title,  and  claimed, 
at  least,  to  own  one  or  two  "  undivided  thirds  of  the  undivided 
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three-fourths  "  of  the  property,  under  a  deed  from  the  sheriff, 
and  having  conveyed  "one-third  of  the  undivided  three- 
fourths  "  to  Charles  A.  Eaton,  an  ambiguity  is  developed  as  a 
matter  in  fact,  and  the  inquiry  is  forced  upon  us,  i;  whether  of 
them  it  was  the  party  intended  should  pass  "  by  the  grant. 

It  will  be  observed,  the  conveyance  was  by  quitclaim  deed, 
with  no  covenants,  except  against  the  acts  of  the  grantors,  for 
a  nominal  consideration ;  and  whether  it  shall  be  held  to  pass 
the  title  to  the  one-fourth  interest  the  grantor  held  by  an  inde- 
feasible title,  or  one  of  the  two  "  undivided  thirds  of  the 
undivided  three-fourths,"  claimed  under  the  tax  deed,  is  a 
very  material  matter.  The  former  was  of  value  and  the  latter 
may  or  may  not  have  been  of  any  value.  No  proof  was  made 
as  to  the  regularity  of  the  tax  proceedings,  and  no  presump- 
tions will  be  indulged  as  to  their  validit}^  The  ambiguity 
thus  shown  to  exist  is  latent,  and  consists  in  matter  in  fact. 
Any  rule  of  law  that  would  reject  evidence  of  what  interest 
the  parties  intended  should  pass  by  the  grant  would  do  great 
injustice.  The  effect  might  be,  we  can  not  know  certainly, 
without  extrinsic  evidence,  to  make  the  grantor  part  with  an 
indefeasible  title  to  a  one-fourth  interest  in  a  valuable  prop- 
erty, when  neither  he  nor  the  grantee  supposed  the  grantor 
was  doing  more  than  releasing  to  the  owner  of  the  fee  of  an- 
other undivided  fourth,  a  tax  title,  whatever  it  was,  that  the 
cloud  cast  upon  it  might  be  removed.  The  law  is  not  so  ab- 
surdly technical  as  to  cut  off  all  proof  in  such  cases,  where  it 
is  indispensable  to  the  administration  of  justice  and  the  pre- 
vention of  positive  wrong.  The  rule,  that  the  terms  of  a  deed 
can  not  be  altered,  varied  or  explained  by  parol,  is  a  wise  and 
salutary  one,  and  has  its  foundation  in  the  policy  of  the  law, 
to  prevent  impeaching  titles  evidenced  by  specialties,  with 
testimony  of  an  unreliable  character.  But  where  the  descrip- 
tion in  the  deed  applies  with  equal  exactness  to  either  one  of 
two  pieces  of  property,  unless  extrinsic  evidence  is  admissi- 
ble to  explain  the  ambiguity  it  can  not  be  known  which  of 
the  two  pieces  the  parties  intended  should  pass  by  the  grant. 
Illustration   readily   suggests  itself.     The  grantor  owns  two 
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pieces  of  property  of  exactly  the  same  description.  In  the 
words  in  the  description  by  which  the  property  is  granted, 
there  is  no  ambiguity;  but  it  appears,  from  extrinsic  evidence, 
one  piece  is  of  great  value  and  the  other  is  of  trifling  value, 
or  the  estates  being  of  equal  value,  one  is  held  by  an  absolute 
title,  and  the  other  by  a  doubtful,  or,  when  put  to  the  test, 
perhaps  a  worthless  title.  What  would  be  an  adequate  price 
for  one  estate  would  bear  no  proportion  to  the  real  value  of 
the  other,  or  what  would  be  a  fair  consideration  for  one  would 
be  an  exorbitant  price  for  the  other. 

The  hypothetical  cases  stated  come  within  the  reason  of  the 
rule,  where  the  uncertainty  as  to  which  of  the  tracts  the  de- 
scription given  applies  to,  is  produced  by  evidence  outside  the 
deed,  it  may  be  explained  by  the  same  kind  of  testimony. 
That  doctrine  is  applicable  to  the  case  we  have  in  hand.  The 
proposition  stated  by  counsel,  there  being  four  fourths  in  every 
unit,  it  follows,  the  fact  there  is  more  than  one  undivided  quar- 
ter in  every  tract  of  land,  is  not  shown  by  evidence,  but  ap- 
pears on  the  face  of  the  deed  itself,  is  simply  a  truism.  Still, 
it  does  not  appear,  except  by  testimony,  the  grantor  owned 
more  than  one  undivided  fourth  in  the  property,  nor  that  he 
held,  one  by  an  absolute  title  in  fee  simple,  and  the  other  by  a 
doubtful  or  perhaps  worthless  title,  or  that  one  was  of  consid- 
erable and  the  other,  by  reason  of  the  suspicion  resting  on  the 
title,  of  no  considerable  value.  The  words  of  description 
apply  with  equal  exactness  to  the  one  as  well  as  the  other,  and 
how  can  it  be  known  which  it  was  the  parties  intended  should 
pass  by  the  deed,  except  by  evidence  aVmnde%  The  case  itself 
is  an  illustration  of  the  absolute  necessity  for  the  rule,  to  pre- 
vent palpable  wrong. 

The  consideration  recited  in  the  deed,  though  not  of  a  con- 
clusive character,  is  evidence  tending  to  show  the  true  consid- 
eration paid,  and  if  that  is  so,  according  to  the  other  evidence 
in  the  case,  it  was  the  full  value  of  the  undivided  fourth 
claimed  under  the  tax  deed,  but  no  adequate  price  for  the  one- 
fourth  of  the  estate  to  which  the  grantor  had  a  perfect  title. 
Our  conclusion  is,   the  court  erred  in  rejecting  testimony  ten- 
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dered  as  to  which  undivided  fourth  it  was  the  parties  under- 
stood was  to  pass  by  the  deed. 

But  there  is  another  ground  upon  which  the  decision  may, 
with  great  justness,  be  placed,  that  is  fatal  to  the  claim  put 
forth  by  Forsythe.  He  must  have  known,  from  the  facts  with- 
in his  knowledge,  the  deed  from  Stampofski  to  Charles  A. 
Eaton  was  made  for  the  purpose  of  releasing  whatever  title 
he  may  have  obtained,  under  the  tax  deed,  to  the  undivided 
fourth  to  which  Eaton  had  a  patent  title,  and  for  no  other  pur- 
poses. Evidence  offered  tends  most  strongly  to  show  he  had 
actual  knowledge  of  this  fact;  but,  if  he  did  not,  the  facts  ap- 
pearing on  the  record  and  that  came  to  him  from  other  sources 
were  sufficient  to  put  any  prudent  man  on  inquiry,  and  if  in- 
vestigation had  been  instituted,  it  would  have  disclosed  to  him 
the  truth,  as  to  what  was  intended  by  the  parties  to  the  deed. 
The  very  description  used,  being  "one-third  of  the  undivided 
three-fourths,"  following  the  language  in  the  sheriff's  deed, 
shows,  beyond  doubt,  the  parties  were  dealing  in  relation  to 
the  title  supposed  to  have  been  acquired  under  the  tax  deed. 
If  this  was  not  what  the  parties  were  contracting  about,  how 
did  it  happen  they  adopted  the  description  in  the  sheriff's 
deed,  one  so  unusual  in  itself  and  not  at  all  employed  in  con- 
veyancing? 

The  deed,  in  form,  as  we  have  seen,  was  a  quitclaim,  con- 
taining no  covenants,  except  against  the  acts  of  the  grantors, 
and  only  recites  a  nominal  consideration.  Other  facts  were 
communicated  to  Forsythe,  which,  when  considered  in  connec- 
tion with  what  appears  of  record,  induces  the  belief,  from 
which  there  is  no  escape,  that  he  knew  the  quitclaim  deed 
from  Stampofski  to  Eaton  was  a  mere  release  to  the  owner  of 
the  fee  of  any  apparent  interest  he  may  have  had  in  the  prop- 
erty by  virtue  of  the  tax  deed.  Under  the  indisputable  facts 
in  this  case,  appearing  from  the  records  and  otherwise,  it  is 
not  perceived  that  Forsythe  has  any  title  under  this  deed  from 
Charles  A.  Eaton,  that  he  can,  in  conscience,  assert,  or  that  he 
ought  to  be  permitted  to  maintain  in  any  court.  Charles  A. 
Eaton  is  dead.     If  living,  his  testimony  would  have  been  all 
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important,  but  it  is  in  proof,  that  when  applied  to  for  a  quit- 
claim deed  for  his  apparent  interest  in  the  property,  he  would 
entertain  no  propositions,  but  referred  Forsythe  to  his  agent, 
with  whom  the  negotiations  were  conducted. 

Assuming  the  fact,  which  we  think  is  proven  beyond  all  con- 
troversy, that  the  quitclaim  deed  was  but  a  release  of  the  tax 
claim  upon  the  property,  that  the  parties  so  understood  it  at 
the  time,  and  this  fact  was  known  to  Forsythe,  he  can  assert  no 
claim  under  it  to  the  property.  Eaton,  if  living,  could  main- 
tain no  title,  and  Forsythe,  standing  in  his  shoes  with  full 
notice,  has  no  superior  equities. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Eliza  Bkunek  et  al. 

v. 
Joseph  Battell,  Exr.  Etc. 

1.  Evidence — of  deceased  party,  when  non-resident  defendant  is  let  in  to 
defend  after  decree.  "Where  a  complainant  in  a  bill  for  specific  performance 
against  a  non-resident  defendant,  on  default,  testifies  to  payment  of  the  pur- 
chase  money,  before  the  master,  which  is  reported,  and,  after  decree  and  the 
complainant's  death,  the  defendant  is  allowed,  under  the  statute,  to  make  a 
defense,  the  master's  report  of  the  complainant's  testimony  is  admissible  in 
evidence,  and  it  is  error  to  refuse  the  same. 

2.  If  a  master's  report  of  proofs  taken  is  competent  evidence  on  the 
original  hearing,  on  default  of  the  defendant,  it  can  not  be  rendered  incom- 
petent because  the  defendant  is  subsequently  permitted  to  come  into  court 
and  make  a  defense. 

3.  Decree — opening,  to  allow  defense  by  a  non-resident.  Where  a  non- 
resident defendant,  whose  default  has  been  taken,  is  allowed,  under  the 
statute,  to  make  a  defense,  the  original  decree  stands  until  it  is  vacated  on 
the  final  hearing,  and  it  is  presumed  to  be  correct  until  overcome  by  evi- 
dence, and  the  court,  on  the  final  hearing,  should  consider  all  the  evidence, 
as  well  that  in  the  record  as  that  which  may  be  adduced  after  the  defendant 
is  let  in  to  defend. 

4.  Witness — competency  of  to  prom  transaction  with  a  deceased  person, 
as  against  heirs.    On  bill  for  specific  performance,  the  agent  of  the  vendor 
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is  not  a  competent  witness,  after  the  vendee's  death,  as  against  his  widow 
and  heirs,  to  testify  that  a  payment,  indorsed  by  him  upon  the  contract,  was 
made  by  mistake,  and  that  it  was  not,  in  fact,  made.  If  the  testimony  of 
the  deceased  vendee,  taken  in  his  lifetime,  before  a  master  in  chancery  in 
the  cause,  is  admitted  in  evidence,  showing  the  payment,  then  such  agent 
is  competent  to  testify  in  answer  to  it. 

5.  Same — competency  of  agent  before  act  of  1867.  An  agent  is  a  compe- 
tent witness  to  prove  that  he  acted  according  to  the  directions  of  his  princi- 
pal and  within  the  scope  of  his  duty,  but  if  the  cause  depends  upon  the 
question,  whether  he  has  been  guilty  of  some  tortious  act,  or  some  negli- 
gence in  executing  the  orders  of  his  principal,  in  respect  of  which  he  will 
be  liable  to  the  principal  if  the  latter  fails  in  the  action  pending  against 
him,  then  the  agent  is  not  a  competent  witness  for  the  principal,  at  common 
law. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

Messrs.  Richolson  &  Snow,  for  the  appellants. 

Mr.  D.  P.  Jones,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

On  the  26th  day  of  November,  1867,  Joseph  Battell,  a  resi- 
dent of  the  city  of  New  York,  as  executor  of  the  last  will  and 
testament  of  Joseph  Battell,  deceased,  through  one  Levi  H. 
Hood,  of  La  Salle  count}r,  Illinois,  his  attorney  in  fact,  entered 
into  a  contract  with  Franklin  Bruner,  also  of  La  Salle  county, 
Illinois,  whereby  Battell  sold  and  agreed  to  convey  to  Bruner  a 
certain  tract  of  land,  upon  the  completion  of  certain  payments 
to  be  paid  by  Bruner  to  Battell.  It  is  agreed  by  both  parties 
that  these  payments  were  all  made  except  as  to  the  sum  of  $500, 
the  question  of  the  payment  of  which  was  the  chief  contro- 
versy in  the  court  below.  Bruner  claimed  that  this  sum,  as 
well  as  the  residue  of  the  purchase  money,  was  paid  to  Rood, 
and  Battell  claimed  that  it  had  never  been  paid. 

Bruner,  having  (after  making,  as  he  claimed,  full  payment 
of  the  price  he  agreed  to  pay  for  the  land)  demanded  a  deed 
to  be  executed  to  him,  and  been  denied,  filed  his  bill  in 
chancery,    against   Battell,   in   the  circuit   court   of  La  Salle 
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county.  Affidavit  was  filed  and  summons  returned  showing 
that  Battell  was  a  non-resident,  upon  which  he  was  duly  noti- 
fied of  the  pendency  of  the  suit  by  publication.  Battell  fail- 
ing to  appear  at  the  return  term  of  the  writ,  decree  was 
rendered  against  him  by  default,  and  the  court  referred,  the 
cause  to  the  master  to  take  and  report  the  proofs.  The  master 
made  report,  pursuant  to  the  order  of  the  court,  at  the  Feb- 
ruary term,  1871,  upon  which  the  court  decreed  in  favor  of 
Bruner  in  conformity  with  the  prayer  of  his  bill. 

The  evidence  in  the  master's  report  consisted,  in  part,  of 
the  testimony  of  Bruner,  who  swore  to  the  payment  of  the 
full  amount  due  from  him  to  Battell  before  he  demanded  the 
execution  of  a  deed. 

About  one  month  after  this  decree  was  rendered,  Bruner 
died  intestate.  Near  two  years  afterwards,  Battell,  through 
Rood,  caused  a  petition  to  be  filed,  which  was  sworn  to  -by 
Rood,  praying  that  Battell  be  allowed  to  appear  and  answer 
the  original  bill,  which  was  allowed  by.  the  court. 

Upon  the  hearing,  after  answer  was  thus  filed  by  Battell, 
Bruner's  widow  and  heirs  at  law  were  made  parties  complainant, 
and  they  offered  to  read  in  evidence  the  master's  report  of 
evidence  taken  on  the  original  hearing,  but  the  court  ruled 
that  the  report  was  inadmissible  in  evidence,  and  excluded  it. 

The  contract  between  Bruner  and  Battell  was  reduced  to 
writing  and  signed  in  duplicate,  and  on  the  copy  held  by 
Bruner  were  indorsements  of  payments,  in  the  handwriting 
of  Rood,  Battell's  attorney  in  fact,  to  more  than  the  amount 
due  thereon.  The  court,  over  complainants'  objection,  permit- 
ted Rood  to  testify  on  behalf  of  Battell,  and  deny  that  he  had 
received  from  Bruner  the  $500  in  dispute,  and  that  the  indorse- 
ment of  one  of  the  payments  made  by  him  on  the  copy  of  the 
contract  held  by  Bruner  was  made  by  mistake. 

It  appears  that  Bruner  and  Rood  were  the  only  persons 
having  personal  knowledge  in  regard  to  the  payments,  and  the 
effect  of  the  ruling  was  to  deny  complainants  the  benefit  of 
Bruner's  evidence,  and  to  determine  the  case  by  the  indorse- 
ments on  the  contract  and  Rood's  explanations  alone. 
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It  would  seem  clear  that,  if  the  master's  report  containing 
Bruner's  evidence  was  properly  excluded,  Rood's  evidence 
should  also  have  been  excluded. 

We  think  there  can  be  no  serious  question  but  that,  prior 
to  the  statute  of  1867  permitting  persons  to  testify  notwith- 
standing their  interest  in  the  subject  matter  of  litigation,  Rood 
would  have  been  quite  as  incompetent  to  testify  that  he  did 
not  receive  the  $500  as  would  have  been  Bruner  to  prove  that 
he  paid  it  him. 

The  principle  excepting  agents  from  the  rule  disqualifying 
persons  from  being  witnesses  on  account  of  their  interest  in 
the  subject  matter  of  litigation,  has  its  exceptions  also.  u  He 
is,"  says  Greenleaf  's  Evidence,  sec.  417,  "  safely  admitted  in 
all  cases  to  prove  that  he  acted  according  to  the  directions  of 
his  principal  and  within  the  scope  of  his  duty,  both  on  the 
ground  of  necessity  and  because  the  principal  can  never  main- 
tain an  action  against  him  for  any  act  done  according  to  his 
own  directions,  whatever  may  be  the  result  of  the  suit  in 
which  he  is  called  as  a  witness;  but  if  the  cause  depends  on 
the  question,  whether  the  agent  has  been  guilty  of  some  tor- 
tious act  or  some  negligence  in  the  course  of  executing  the 
orders  of  his  principal,  and  in  respect  of  which  he  would  be 
liable  over  to  the  principal,  if  the  latter  should  fail  in  the 
action  pending  against  him,  the  agent,  as  we  have  seen,  is  not 
a  competent  witness  for  his  principal  without  a  release."  See, 
also,  sees.  394,  5,  6,  7;  Frink,  impleaded,  etc.  v.  The  People, 
43  111.  27;  Walters  v.  Witherell,  id.  388;  Chicago  and  Bock 
Island  Railroad  Co.  v.  Hutchins,  34  id.  110;  Galena  and 
Chicago  Union  Railroad  Co.  v.  Welch,  24  id.  31. 

The  principle  is  well  illustrated  by  Fuller  v.  Wheelock,  10 
Pickering,  135,  cited  by  counsel  for  complainant,  and,  except 
as  to  the  form  of  the  proceeding  in  which  the  question  arose, 
which  we  deem  unimportant,  the  question  there  discussed  and 
that  before  us  are  the  same.  That  was  assumpsit  on  account, 
and  for  the  amount  due  on  a  promissory  note.  The  defendant 
gave  in  evidence  the  receipt,  in  full,  of  one  White,  the  agent  of 
the  plaintiff.    Plaintiff  called  White  as  a  witness  to  prove  that 
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the  giving  of  the  receipt  and  tearing  the  name  of  the  defend- 
ant from  the  note  was  a  mistake,  and  that  the  money  was  not, 
in  fact,  paid  by  defendant.  The  court,  as  to  the  competency 
of  White  to  make  this  proof,  said:  "The  question,  then,  is, 
was  the  witness  incompetent  by  reason  of  interest,  and  the 
court  are  of  the  opinion  that  he  was.  He  was  the  acknowledged 
agent  of  the  plaintiff  to  receive  the  money;  his  receipt  was 
prima  facie  evidence  that  he  received  it,  and  the  plaintiff  had 
given  him  no  release.  If  the  plaintiff  failed  in  this  suit,  he 
would  have  an  immediate  action  against  the  witness  for  money 
had  and  received — an  action  which  a  recovery  in  this  suit 
would  bar.  If  the  plaintiff  should  prevail  in  this  suit,  the 
defendant  would  have  no  action  over  against  the  witness  to 
recover  back  the  money,  without  being  obliged  to  prove  not 
only  that  he  had  paid  the  money  according  to  the  terms  of  the 
receipt,  but  also  that  the  witness  had  been  guilty  of  some 
breach  of  trust  towards  the  party  of  whom  the  money  was  re- 
ceived, so  as  to  bring  the  case  within  the  principle  of  Ferver 
v.  Shearer,  1  Mass.  23,  otherwise  the  witness,  being  duly  au- 
thorized to  receive  the  money,  would  be  responsible  to  his 
principal  only,  and  not  to  the  defendant.  We  think,  therefore, 
that  the  direct  interest  on  the  one  side  was  not  balanced  by 
an  equal  interest  on  the  other  side,  and  that  he  was  not  a  com- 
petent witness." 

The  court  further  said,  that  the  witness  did  not  come  within 
the  exception  in  regard  to  agents;  that  the  considerations  in- 
ducing such  exception  u  can  not  apply  where  a  witness  is  called 
to  testify  to  facts  out  of  the  usual  and  common  course  of  busi- 
ness, and  to  contradict  and  deny  the  effect  of  those  acts  which 
he  appears  to  have  done  as  such  agent."  The  act  of  1867, 
however,  would  have  removed  the  disability  of  Rood  by  reason 
of  his  interest,  had  he  testified  while  Bruner  was  living;  but 
when  he  testified,  Bruner  was  dead,  the  suit  was  being  prose- 
cuted by  his  widow  and  heirs,  and  the  matter  of  his  evidence 
comes  within  none  of  the  exceptions  in  that  statute,  which 
allows  an  interested  party  to  testify,  notwithstanding  the  suit 
is  being  prosecuted  by  the  representatives  of  a  deceased  per- 
21— 83d  III. 


322  Bkuner  et  at.  v.  Battell,  Exr.  [Sept.  T. 


Ouiniou  of  the  Court. 


son,  if  we  are  to  consider  the  report  of  the  master  in  chancery 
as  properly  excluded.  If  the  report  had  been  in  evidence, 
Rood's  testimony  would  have  been  competent  in  answer  to 
that  of  Bruner,  within  the  spirit  if  not  the  letter  of  the  third 
exception  to  the  2d  section  of  the  act  of  1867. 

It  necessarily  follows  that,  in  our  opinion,  the  court  erred 
in  admitting  Rood's  evidence,  after  having  excluded  the  mas- 
ter's report  of  Bruner's  evidence. 

But  we  are  also  of  opinion  that  the  court  erred  in  excluding 
the  master's  report  of  Bruner's  evidence. 

As  we  infer  from  the  argument  of  appellee,  the  master's 
report  of  Bruner's  evidence  was  excluded  upon  the  assumption 
that  the  defendant  was  denied  the  opportunity  to  appear  and 
cross-examine  the  witness,  when  he  testified  before  the  master. 
This,  as  we  think,  is  a  misapprehension  of  the  theory  under 
which  evidence  is,  in  such  cases,  taken  by  the  master. 

The  defendant  had  all  the  notice  to  which  the  law  gave  him 
the  right,  as  a  non-resident.  So  far  as  the  subject  matter  of 
litigation  was  concerned,  he  was,  theoretically,  before  the  court. 
He  was  entitled  to  answer  if  he  chose  to  do  so,  and  when  he 
did  not  do  so  he  is  presumed  to  have  waived  the  right.  By 
waiving  the  right  and  permitting  a  default,  he  waived  the 
rights  incident  to  a  contest  upon  an  answer.  It  was  said  by 
this  court  in  Moore  et  al.  v.  Titman,  33  111.  366,  that  t;  it  is 
only  in  contested  cases,  where  a  reference  is  made  to  report 
evidence  or  to  hear  proofs  and  report  facts,  that  the  rule  [re- 
quiring notice  to  be  given  the  defendant  to  appear  before  the 
master]  is  applicable.  It  is  true,  the  parties  being  in  court, 
they  have  the  right,  in  a  case  where  the  bill  is  taken  as  con- 
fessed, to  appear  before  the  master,  on  a  reference,  if  they  think 
proper.  But  in  such  a  case  the  practice  does  not  require  no- 
tice." When  objections  of  like  tenor  have  been  sustained,  it 
has  not  been  because,  by  reason  of  the  peculiar  circumstances, 
the  party  was,  in  fact,  nnable  to  cross-examine  the  witness, 
but  because,  in  legal  presumption,  he  did  not  have  such  notice 
as  made  it  his  duty  to  exercise  the  right,  if  he  thought  fit. 

There  seems  to  be  no  objection  urged  why  the  master's  re- 
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port  was  not  competent  evidence  on  the  original  hearing  on 
the  default;  and,  assuming  this  to  be  so,  upon  what  principle 
does  evidence  which  was  then  legal  become  illegal,  simply  be- 
cause the  defendant  subsequently  comes  into  court,  and,  by  its 
permission,  is  allowed  to  make  defense?  We  have  several 
times  held,  that  in  such  cases  the  original  decree  stands  until 
it  is  vacated  by  decree  on  linal  hearing,  and  the  principle  is, 
that  the  evidence  sustaining  the  original  decree  must  be  over- 
come  by  the  evidence  adduced  on  the  final  hearing,  before  the 
decree  will  be  changed.  It  is  presumably  correct  until  the 
contrary  is  established,  and  the  court,  in  determining  whether 
it  shall  be  changed,  should  take  into  consideration  all  the  evi- 
dence, as  well  that  in  the  record  as  that  which  may  be  intro- 
duced on  final  hearing. 

In  the  present  case,  and  in  all  other  cases  where  witnesses 
are  examined  on  a  hearing  after  default,  and  die  before  a  re- 
hearing, it  would  work  serious  injustice  and  wrong,  if  proof 
of  their  evidence  should  be  excluded  on  the  rehearing  simply 
because  they  had  not  been  cross-examined.  It  is  far  better,  in 
our  opinion,  that  the  defendant  should  suffer  the  evil  that  must 
sometimes  befall  him  in  such  cases,  because  of  his  having 
been  unable  to  exercise  the  right  of  cross-examination,  having, 
as  he  does,  the  right  to  question  it  and  show  its  falsity,  if  false 
it  be,  by  other  evidence,  than  that  the  benefit  of  the  evidence 
should  be  entirely  lost. 

We  are  not  satisfied  that,  had  the  ruling  of  the  court  below 
been  in  harmony  with  the  views  we  have  expressed,  its  decree 
would  have  been  as  it  was.  We  prefer,  however,  to  express 
no  opinion  upon  the  weight  of  the  evidence,  considering  the 
excluded  report  as  a  part  of  it,  as  it  should  have  been,  as  the 
parties  may  be  able  to  introduce  additional  proof,  making  the 
right  still  more  clear  upon  the  one  side  or  the  other. 

The  decree  of  the  court  below  is  reversed  and  the  cause 

remanded.  ^  7 

JJecree  reversed. 

Mr.  Justice  Dickey,  having  been  of  counsel  in  this  litigation, 
took  no  part  in  the  consideration  of  this  case. 
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John  Cokbett 

v. 

Phineas  Underwood. 

1.  Pledge — defined.  A  pledge  is  the  lien  created  by  the  delivery  of  per- 
sonal property  by  the  owner  to  another,  upon  an  express  or  implied  agree- 
ment that  it  shall  be  retained  as  a  security  for  an  existing  or  future  debt. 
To  create  a  pledge,  the  pledgee  must  have  the  possession  and  control  of  the 
property. 

2.  Where  a  commission  merchant  contracts  for  the  purchase  of  grain  for 
another  to  be  delivered  at  a  future  time,  the  principal  making  an  advance  on 
the  purchase,  which  is  in  the  merchant's  name,  and  agrees  to  keep  the  mar- 
gin good  up  to  the  time  of  delivery,  the  relation  of  pledgor  and  pledgee  will 
not  be  created,  so  as  to  require  a  notice  of  the  time  and  place  of  a  sale  on 
failure  to  keep  up  the  margins. 

3.  Principal  and  agent — right  of  agent  to  sell  grain  contracted  for,  on 
failure  to  keep  margin  good.  If  a  party  employs  a  commission  merchant  to 
contract  in  the  board  of  trade  of  Chicago  for  the  purchase  and  future  deliv- 
ery of  grain,  on  a  speculation,  and  makes  the  necessary  advance  as  a  mar- 
gin, and,  by  the  rules  and  usages  of  the  board,  with  which  he  is  conversant, 
it  becomes  necessary,  owing  to  a  decline  in  prices,  for  him  to  advance  a  fur- 
ther sum  to  keep  the  margin  good,  which  he  fails  to  do  when  notified  and 
requested,  the  merchant  in  whose  name  the  contract  is  made,  and  who  is 
liable  for  the  price  agreed  to  be  paid,  Mill  have  the  right  to  make  sale  of 
the  grain  to  save  himself,  and  if  loss  is  thereby  incurred  he  will  not  be  lia- 
ble therefor  to  his  principal. 

4.  Custom  and  usage — as  evidence,  to  change  terms  of  contract.  Where 
parties  have  settled  the  terms  and  conditions  of  a  contract  by  agreement, 
they  will  be  concluded  by  it,  regardless  of  any  usage  or  custom. 

5.  Same — when  admissible  in  evidence.  Proof  of  usage  or  custom  may 
be  received  to  interpret  the  intention  of  parties,  and  to  ascertain  the  nature 
and  extent  of  their  contracts,  arising,  not  from  express  stipulation,  but  from 
mere  implications  and  presumptions,  and  acts  of  doubtful  and  equivocal 
character,  and  to  fix  and  explain  the  meaning  of  words  and  expressions  of 
doubtful  and  various  senses. 

6.  Where  a  party  conversant  with  the  rules  and  usages  of  the  Chicago 
board  of  trade  employed  a  commission  merchant  to  make  purchases  of  grain 
for  future  delivery  for  him,  and  afterwards  sued  the  merchant  for  a  loss  in- 
curred by  the  sale,  which  was  made  for  want  of  necessary  advances  to  meet 
a  decline  in  prices,  it  was  held,  that  proof  of  the  usage  of  the  board  of  trade 
was  properly  admitted  to  justify  the  act  of  the  defendant. 


1876.]  Corbett  v.  Underwood.  325 

Opinion  of  the  Court. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G-.  Rogers,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  the  appellant  against 
the  appellee.  The  material  facts  of  the  case  are  stated  in  the 
opinion  of  the  court. 

Messrs.  Trumbull,  Church  &  Trumbull,  for  the  appellant. 
Messrs.  Gookins  &  Roberts,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action,  brought  by  John  Corbett  against  Phin- 
eas  L.  Underwood,  to  recover  a  certain  amount  of  money  lost 
in  a  grain  transaction  in  Chicago. 

It  appears,  from  the  evidence,  that  Corbett,  who  resided  at 
Jerseyville,  on  the  15th  day  of  May,  1873,  gave  appellee,  who 
was  a  commission  merchant  in  Chicago,  doing  business  under 
the  firm  name  of  Underwood  &  Co.,  an  order  to  purchase  for 
xhim  50,000  bushels  of  corn,  to  be  delivered  at  any  time  during 
the  month  of  August,  at  seller's  option.  $2000  was  deposited 
as  a  margin.  The  corn  was  purchased  at  45  cents  per  bushel, 
and  so  reported  to  appellant.  On  the  first  day  of  September, 
1873,  another  order  was  given  for  the  purchase  of  50,000 
bushels  more  of  corn  for  October  delivery.  This  last  order 
was  filled  at  43J  cents  per  bushel,  a  margin  of  $2500  having 
been  deposited.  The  plaintiff  had  other  transactions  on  the 
board  of  trade,  through  Underwood  as  commission  merchant, 
but  this  litigation  involves  only  the  two  transactions  in  corn. 

On  the  20th  and  21st  of  June,  the  corn  first  purchased  was 
sold  by  defendant  at  a  loss,  on  account  of  the  failure  of  plain- 
tiff, after  due  notice,  as  is  claimed,  to  keep  on  deposit  a  suffi- 
cient margin  to  protect  the  contract.  The  last  purchase  was 
also  sold,  for  the  same  reason,  on  the  24th  and  25th  days  of 
September.  An  account  of  the  whole  transaction  was  fur- 
nished plaintiff,  showing  a  balance  of  $157.42  in  defendant's 
hands  subject  to  the  order  of  plaintiff,  $150  of  which  he  drew, 
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leaving  a  balance  of  $7.42,  for  which  the  court,  who  heard  the 
cause  without  a  jury,  rendered  judgment. 

It  is  first  urged  that  the  parties  sustained  the  relation  of 
pledgor  and  pledgee,  and  no  sale  of  the  corn  could  be  legally 
made  without  notice  to  plaintiff  of  the  time  and  place  of  sale. 

The  arrangement  entered  into  between  the  parties  can  not 
be  regarded,  in  a  legal  sense,  as  a  pledge  of  personal  property. 
A  pledge  is  defined  to  be  delivery  of  goods  by  a  debtor  to  his 
creditor,  to  be -kept  till  the  debt  is  discharged.  Jones'  Bail- 
ment, 117;  2  Kent's  Com.  577. 

Parsons,  in  his  work  on  Contracts,  Yol.  3,  page  271,  says,  a 
pledge  is  a  lien  created  by  the  owner  of  personal  property  by 
the  mere  delivery  of  it  to  another,  upon  an  express  or  implied 
understanding  that  it  shall  be  retained  as  security  for  an  exist- 
ing or  future  debt. 

In  this  case,  no  corn  was  delivered  to  the  defendant  to  hold 
as  security  for  a  debt  or  liability,  nor  did  he  secure  warehouse 
receipts  representing  corn.  He  had  neither  the  possession  nor 
control  of  personal  property,  which  is  necessary  to  create  the 
relation  of  pledgor  and  pledgee. 

The  defendant  was  a  commission  merchant,  dealing  on  the 
board  of  trade  in  Chicago.  The  letters  and  telegrams  in  evi- 
dence  show  that  the  plaintiff  was  familiar  with  the  rules  and 
regulations  that  governed  dealers  on  the  board.  Indeed,  he, 
in  connection  with  a  partner,  had  been  dealing  in  various  pro- 
ducts on  the  board  for  some  time,  through  the  defendant  as 
commission  merchant,  and  the  evidence  is  clear  that  he  was 
familiar  with  the  usages  and  rules  that  controlled  operators  on 
the  board. 

When  the  plaintiff  ordered  the  corn  bought,  he  knew  he 
was  required  to  advance  to  his  commission  merchant  ten  cents 
per  bushel  as  a  margin,  and,  if  corn  declined  in  the  market 
before  the  day  of  delivery,  he  was  required  to  make  additional 
advances  so  as  to  keep  the  margin  good.  The  margin  required 
in  the  first  instance  was  advanced,  and  the  defendant  purchased 
the  corn  of  third  parties,  and  entered  into  a  contract  by  which 
it  was  to  be  delivered  at  a  future  day.    Under  the  contract,  the 
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corn  contracted  for  was  to  be  delivered  to  the  defendant,  and 
he  was  responsible  to  the  plaintiff  for  its  delivery  to  him;  but 
if  the  plaintiff  failed  to  keep  the  margin  good  in  case  corn  de- 
clined before  the  day  of  delivery  arrived,  then  the  defendant 
had  the  right  to  sell  on  the  market,  and  charge  the  losses  to 
the  plaintiff. 

This,  in  brief,  was  the  transaction  entered  into  by  the  par- 
ties, from  which  it  will  readily  be  seen  that  the  relation  of 
pledgor  and  pledgee  did  not  exist.  The  defendant  held  merely 
an  executory  contract  for  the  delivery  to  him  of  a  certain 
amount  of  corn  on  a  future  day.  On  that  day  the  plaintiff 
would  be  entitled  to  the  corn,  provided  in  the  meantime  he 
kept  his  margin  good,  and  was  ready  to  pay  for  and  receive  the 
corn  on  the  day  it  was  required  to  be  delivered. 

The  case  of  Markham  v.  Forden,  41  N.  Y.  235,  cited  by 
appellant  as  an  authority  to  control  this  case,  is  so  different  in 
its  facts  that  the  rule  there  announced  can  not  apply  here. 

In  that  case,  the  stocks,  which  had  been  purchased  by  the 
commission  merchant,  and  where  it  was  held  the  relation  of 
pledgor  and  pledgee  existed,  were  delivered  into  the  actual  pos- 
session of  the  commission  merchant;  while  here,  the  property 
bought  never  came  into  the  possession  of  the  defendant;  he 
held  merely  an  executory  contract. 

If  the  corn  purchased  had  been  delivered  to  the  defendant, 
and  he  had  paid  for  the  same,  and  held  the  possession  thereof 
as  security  for  the  money  advanced,  then  it  might,  with  pro- 
priety, be  claimed  that  the  relation  of  pledgor  and  pledgee 
existed,  and  notice  of  the  time  and  place  of  sale  should  be 
given;  but  such  is  not  the  case  presented  by  this  record. 

It  is  next  urged,  that  the  evidence  of  usage  on  the  board  of 
trade  in  Chicago  to  sell  property  held  for  a  customer  when 
the  margin  fell  short,  without  notice  of  the  time  and  place  of 
sale,  and  as  to  the  time  allowed  after  demand  to  furnish  mar- 
gins, was  inadmissible. 

The  evidence  was  not  offered  for  the  purpose  of  changing  or 
varying  the  terms  or  conditions  of  a  contract  made  by  the  par- 
ties, nor  could  it  be  resorted  to  for  such  a  purpose.    Where  par- 
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ties  have  settled  the  terms  and  conditions  of  a  contract  by 
agreement,  they  will  be  concluded  by  the  contract  made,  re- 
gardless of  usage  or  custom;  but  here,  the  plaintiff  was  deal- 
ing on  the  board  of  trade.  He  gave  the  defendant  an  order  to 
purchase  for  him,  on  the  board,  a  certain  quantity  of  corn. 
He  advanced  the  margins  required  by  the  rules  of  the  board. 
The  grain  was  purchased  on  the  board.  In  the  absence  of  a 
special  agreement  between  the  parties  defining  their  respective 
obligations,  it  was  proper  to  resort  to  the  rules  and  regulations 
existing  on  the  board,  for  the  purpose  of  showing  the  under- 
standing of  the  parties  as  to  what  their  relative  duties  and  ob- 
ligations were,  in  regard  to  the  grain  purchased  on  the  board. 

Greenleaf,  vol.  2,  sec.  251,  in  speaking  in  reference  to  the 
usages  of  trade,  says:  "Their  true  office  is,  to  interpret  the 
otherwise  indeterminate  intentions  of  parties,  and  to  ascertain 
the  nature  and  extent  of  their  contracts,  arising,  not  from  ex- 
press stipulation,  but  from  mere  implications  and  presumptions, 
and  acts  of  a  doubtful  and  equivocal  character,  and  to  fix  and 
explain  the  meaning  of  words  and  expressions  of  doubtful  or 
various  senses." 

As  the  purchase  was  made  on  the  board  of  trade,  and  in  view 
of  the  rules,  which  were  known  to  both  parties,  we  are  inclined 
to  the  opinion  that  the  evidence  introduced  was  proper. 

The  next  question  raised  by  the  plaintiff  is,  that  the  sales  of 
June  20  and  21,  and  of  September  24  and  25,  were  made  with- 
out sufficient  notice.  It  is  true  that  the  plaintiff  was  not  ad- 
vised of  the  time  and  place  when  and  where  the  sales  would 
be  made;  but  that  he  had  ample  notice  that  his  margins 
were  not  sufficient  to  protect  the  contracts,  owing  to  the  decline 
in  the  price  of  corn,  and  unless  he  furnished  money  to  keep 
the  margins  good  the  corn  would  be  sold,  is  abundantly  estab- 
lished by  the  evidence.  As  early  as  the  4th  of  June,  the  corn 
market  commenced  declining,  and  in  reply  to  a  letter  of  the 
defendant  calling  for  more  margins,  the  plaintiff  says:  "  Can 
you  carry  me  for  a  few  days  until  I  can  borrow  the  money  on 
collaterals  or  real  estate  ?  Will  pay  you  interest  if  you  wish ;  do 
not  want  to  be  sold  out  in  corn  or  anything  else."    During  the 
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next  ten  days,  a  portion  of  the  margin  required  was  raised,  but 
the  market  continued  to  decline,  and  on  the  16th  day  of  June  it 
was  lower  than  it  had  been  for  several  years,  of  which  the 
plaintiff  was  notified,  and  on  the  18th  his  margins  were  short 
near  $2000,  for  which  the  defendant  drew  on  him,  and  notified 
him  at  the  same  time  its  payment  was  necessary  to.  protect  his 
trade,  under  the  rules.  On  the  19th,  the  plaintiff  acknow- 
ledges receipt  of  the  letter,  but  says:  "  Can't  pay  the  draft  to- 
day; have  not  got  it  to  send.  I  will  come  up  Monday  night 
next;  must  hold  my  deals,  as  I  do  not  want  them  sold." 

In  this  communication  he  gives  no  assurance  that  he  would 
pay  the  money  to  protect  the  contract,  even  if  the  defendant 
would  wait  until  he  should  go  to  Chicago  on  the  next  Monday. 
On  receipt  of  this  letter,  the  defendant,  on  June  20,  sold  on 
the  market  30,000  bushels  of  the  corn,  and  informed  the  plain- 
tiff by  telegraph.  To  this  notice  no  reply  was  made,  and  on 
the  following  day,  having  received  no  assurance  of  money  from 
the  plaintiff,  he  sold  the  remaining  20,000  bushels. 

In  regard  to  the  September  sales,  the  proof  of  demand  for 
margins,  and  notice  to  the  plaintiff  of  the  consequence  of  a 
failure  to  comply,  was  even  stronger  than  on  the  other  sales. 
On  the  20th,  defendant  wrote  the  plaintiff  that:  "  The  finan- 
cial crash  in  New  York  has  had  a  depressing  effect  on  oar  corn 
market,  and  this  A.  M.  the  market  was  quite  panicky."  On  the 
22d,  a  telegram  was  sent,  as  follows:  "  Corn  39-J,  seller  Octo- 
ber. Send  us  margin  if  you  want  us  to  hold."  On  23d,  de- 
fendant wrote  as  follows  :uWe  would  advise  you  to  be  prepared 
with  margins,  as  the  market  may,  under  a  panic,  absorb  every- 
thing you  have  here.  The  closing  price  to-day,  38f  cts.,  Oct., 
would  justify  us  in  calling  for  $1000  additional;  but  we  don't 
want  to  be  too  severe  on  you,  and  will  wait  until  to-morrow, 
hoping  prices  may  do  better.  Don't  you  think  it  would  pay 
you  to  come  up  and  look  the  ground  over?  "  On  the  24th,  the 
following  telegram  was  sent:  "  Send  or  bring  currency;  draft 
no  use;  corn  37-J-,  October.  Answer  by  wire."  To  this  no 
reply  was  made,  and  on  the  same  day  the  following  was  sent: 
"  Must  sell  corn  unless  you  send  us  $2000  at  once;  answer." 
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In  the  afternoon  of  the  same  day,  no  reply  having  been  re- 
ceived, the  defendant  sold  15,000  bushels  of  the  corn,  and  no- 
tified the  plaintiff  of  the  fact  by  telegram,  and  that  the  balance 
would  be  sold  unless  he  remitted  at  once.  E"o  reply  having 
been  received,  the  remainder  of  the  corn  was  sold  on  the 
following  day. 

It  is  true,  the  plaintiff  wrote  the  defendant  on  the  22d  that 
he  could  draw  on  him  for  margins,  but  this,  of  itself,  will  not 
excuse  him  from  furnishing  the  money  required,  as  he  was  ex- 
pressly notified  that  a  draft  could  not  be  used. 

We  are  therefore  of  opinion  that  ample  notice  was  given  the 
defendant  to  furnish  the  margins  required  to  protect  the  con- 
tracts, and  as  he  failed  to  comply  the  defendant  was  fully  jus- 
tified in  making  the  sales.  The  plaintiff  was  aware,  when  he 
embarked  in  speculation  on  the  board  of  trade,  of  the  hazards 
incident  to  the  business,  and  his  losses  must  be  attributed  to 
his  want  of  judgment  in  the  rise  and  decline  of  grain,  rather 
than  to  any  misconduct  on  the  part  of  the  defendant. 

The  facts  in  regard  to  the  notice  and  sale  in  this  case  are  not 
essentially  different  from  those  in  Mceller  v.  McLagan,  60  111. 
317,  where  the  sale  was  held  to  be  warranted. 

It  has  been  suggested  that  the  transaction  was  a  gambling 
operation.  The  evidence  does  not,  however,  justify  the  assump- 
tion. So  far  as  has  been  established  by  the  evidence,  the  trans- 
action was  not  a  deal  in  options,  but,  on  the  other  hand,  the 
defendant  purchased,  from  third  parties,  corn,  to  be  delivered  at 
a  future  day,  and  had  the  margins  been  kept  good  by  the  plain- 
tiff, as  required  by  the  usages  of  the  board  of  trade,  under 
which  the  contract  was  made,  we  perceive  nothing  to  justify 
the  inference  that  the  corn  would  not  have  been  delivered  at 
the  time  required  by  the  contracts. 

Perceiving  no   error  in  the  record,  the  judgment  will  be 

affirmed.  T    7  .     _&        7 

Judgment  ajfirmed. 

Mr.  Justice  Dickey:  I  concur  in  the  conclusions  in  the 
opinion,  but  do  not  concur  in  the  mode  of  stating  the  distinc- 
tion between  this  case  and  the  case  of  an  ordinary  pledge. 
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Jonathan  Peacock  et  al. 

v. 
The  People  of  the  State  of  Illinois. 

1.  Scire  facias — on  recognizance,  amendable.  A  scire  facias  on  a  re- 
cognizance, being  both  process  and  declaration,  is  subject  to  the  same  rules 
of  amendment  as  declarations  in  other  cases.  The  proceeding  is  not  crim- 
inal in  its  nature,  but  to  enforce  the  payment  of  money  due  on  a  contract. 

2.  Same— pleas  of  nil  debet  and  denying  execution  not  proper.  Where  a 
recognizance  is  returned  to  and  filed  in  the  office  of  the  clerk  of  the  circuit 
court,  it  becomes  a  record  of  that  court,  and,  therefore,  pleas  to  a  scire  facias 
issued  thereon,  that  the  defendants  did  not  make  and  execute  the  recogni- 
zance, and  nil  debet,  are  not  proper. 

3.  Same — amendment  of  sheriff' 's  return  to  obviate  plea.  If  the  sureties 
in  a  recognizance  plead  to  a  scire  facias  thereon,  that  there  is  no  return  of 
nihil  indorsed  on  the  writ  as  to  the  principal,  the  court  may  allow  an 
amendment  of  the  return,  and  thereby  obviate  the  plea. 

4.  Same — plea  of  duress.  A  plea  to  a  scire  facias  upon  a  recognizance, 
that,  at  the  time  of  entering  into  the  recognizance,  the  principal  was  not  in 
the  legal  custody  of  the  sheriff  taking  the  same,  upon  any  indictment,  or 
upon  any  process  of  capias  ordered  to  be  issued  against  the  principal  by 
authorit}r  of  law,  is  bad  on  demurrer,  as  no  order  is  required  for  issuing  a 
capias  against  one  indicted,  and  as  not  showing  wherein  the  imprisonment 
by  the  sheriff  was  unlawful. 

5.  Same — duress  of  principal  not  good  as  to  surety.  A  surety  can  not 
plead  the  duress  of  his  principal,  in  a  recognizance,  as  a  discbarge  of  his 
own  liability. 

6.  Same— -false  representations.  A  plea  by  the  sureties  to  a  scire  facias 
on  a  recognizance,  that  the  principal  and  sureties  entered  into  the  same 
under  the  false  and  fraudulent  representations  of  the  sheriff  that  the  princi- 
pal was  then  in  his  legal  custody  and  confined  in  jail  under  due  process  of 
law,  whereas  such  was  not  the  fact,  negativing  the  truth  of  the  representa- 
tions, is  manifestly  insufficient,  as  the  representations  relate  to  a  legal  ques- 
tion, of  which  the  defendants  are  required  to  judge  for  themselves. 

7.  Same — evidence  under  nul  tiel  record.  Under  the  plea  of  mil  tiel 
record  to  a  scire  facias  on  a  recognizance,  if  the  recognizance  of  record 
and  a  judgment  of  forfeiture  are  given  in  evidence,  this  will  be  sufficient  to 
authorize  a  judgment  for  the  people. 

8.  Recognizance — good  without  capias  under  an  indictment.  Where  an 
indictment  is  found,  and  the  amount  of  bail  fixed,  and  the  accused  volun- 
tarily comes  before  the  sheriff,  without  his  having  a  capias,  and  enters 
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into  a  recognizance  for  his  appearance,  the  recognizance  will  be  good  and 
binding. 

9.  Same — void,  if  taken  for  too  large  a  sum.  If  a  sheriff,  in  a  criminal 
proceeding,  takes  recognizance  for  a  larger  sum  than  is  fixed  by  the  court, 
it  will  be  a  nullity;  but  this  fact  must  be  shown  in  defense. 

10.  Bill  of  exceptions— papers  copied  by  clerk  not  a  part  of  the  record. 
If  the  clerk  copies  into  the  transcript  of  a  proceeding  by  scire  facias  the 
bail  fixed  by  the  court,  on  the  back  of  an  indictment,  it  will  constitute  no 
part  of  the  record  without  being  incorporated  into  the  bill  of  exceptions. 

11.  Judgment  —  of  forfeiture  of  recognizance.  The  proper  course,  on 
default  in  the  performance  of  the  conditions  of  a  recognizance,  is,  to  enter 
a  judgment  declaring  the  same  forfeited.  It  is  not  required  that  it  should 
be  for  the  recovery  of  any  sum  of  money  whatever. 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  1ST.  C.  Warner,  and  Mr.  L.  F.  Warner,  for  the  appel- 
lants. 

Mr.  J.  C.  Garver,  State's  Attorney,  for  the  People. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  a  proceeding  by  scire  facias  upon  a  recognizance. 
Judgment  was  rendered  against  the  two  sureties  in  the  recogni- 
zance, from  which  they  have  appealed,  assigning  various  errors. 
The  recognizance  was'  for  the  appearance  of  the  principal  to 
answer  to  an  indictment  for  perjury. 

There  is  no  force  in  the  objection  that  the  court  below 
allowed  an  amendment  of  the  scire  facias  after  a  demurrer 
had  been  sustained  thereto. 

The  scire  facias  is  regarded  as  both  process  and  a  declara- 
tion, and  we  do  not  see  why  it  should  not  be  subject  to  the 
same  rules  of  amendment  as  declarations  in  other  cases.  The 
proceeding  is  not  of  a  criminal  character,  but  one  to  enforce 
the  recovery  of  a  sum  of  money  accruing,  due  upon  a  con- 
tract. Wood  v.  The  People,  16  111.  171;  Lawrence  v.  The 
People,  17  id.  172;  Conner  v.  The  People,  20  id.  381;  Jack- 
son v.  Tanner,  18  Wend.  526. 


1876.]  Peacock  et  al.  v.  The  People. 

Ooinion  of  the  Court. 


There  were  several  pleas  of  the  defendants  to  the  scire 
facias,  to  which  the  court  sustained  demurrers,  and  error  is 
assigned  in  this  respect.  One  plea  was,  that  the  defendants 
did  not  make  and  execute  the  recognizance;  another,  nil  debet. 

By  returning  the  recognizance  to  the  office  of  the  clerk  of 
the  circuit  court,  and  filing  it  in  that  office,  it  became  a  record 
of  that  court,  and  the  action  is  thus  one  upon  a  record,  and 
these  are  not  proper  pleas,  as  this  court  has  heretofore  decided. 
Johnston  v.  The  People,  31  111.  469;  The  People  v.  WatJcins, 
19  id.  117. 

Another  plea  was,  that  there  was  no  return  of  nihil,  as  to 
the  principal,  indorsed  on  the  scire  facias.  The  objection  taken 
by  this  plea  was  obviated  by  the  sheriff's  amendment  of  his 
return  on  the  scire  facias,  by  leave  of  the  court,  so  as  to  show 
that  the  principal  was  not  found  in  the  sheriff's  county.  Ob- 
jection is  taken  to  the  amendment  of  the  return,  as  being  too 
late  to  be  available,  as  the  demurrer  to  the  plea  had  been  filed 
May  16,  1874,  and  the  amendment  of  the  return  was  made 
October  29,  1874.  The  order  sustaining  the  demurrer  was 
made  on  that  same  day — October  29,  1874.  The  return  was 
to  be  taken  as  it  appeared  at  the  time  the  court  passed  upon 
the  demurrer,  and  not  as  it  was  at  the  time  of  the  filing  of 
the  demurrer.  At  the  time  the  court  passed  upon  the  demur- 
rer and  sustained  it,  there  appeared  a  return  of  nihil  as  to  the 
principal,  and  there  was  no  foundation  for  the  plea.  We  think 
the  amendment  was  properly  allowed  and  the  demurrer  rightly 
sustained.     Heslep  v.  Peters,  3  Scam.  45. 

Another  plea  alleged  that,  at  the  time  of  entering  into  the 
recognizance,  the  principal  was  not  in  the  legal  custody  of  the 
sheriff  who  took  the  recognizance,  upon  any  indictment  for 
perjury,  or  upon  any  process  of  capias  ordered  to  be  issued 
against  the  principal  by  authority  of  law,  and  that  the  recogni- 
zance was  entered  into  by  the  principal  under  duress  of  the 
sheriff,  and  that  the. principal  and  sureties  entered  into  the 
recognizance  under  the  false  and  fraudulent  representations  of 
the  sheriff  that  the  principal  was  then  in  the  legal  custody  of 
the  sheriff,  and  was  then  confined  in  the  jail  of  the  county  by 
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due  process  of  law;  that,  in  reliance  npon  such  false  and 
fraudulent  representations,  they  were  induced  to  enter  into 
the  recognizance;  whereas,  the  principal  was  not,  at  the  time, 
in  the  legal  custody  of  the  sheriff,  and  was  not  then  confined  in 
the  jail  of  the  county  upon  due  process  of  law. 

There  is  somewhat  of  confusion  in  this  plea.  The  scire 
facias  distinctly  avers  the  finding  of  an  indictment  for  per- 
jury against  the  principal,  an  order  of  court  fixing  the  amount 
of  bail  at  $400,  and  that  the  principal  was  in  the  legal  custody 
of  the  sheriff  upon  a  process  of  capias  issued  upon  the  indict- 
ment. This  showed  authority  in  the  sheriff  to  take  the  re- 
cognizance. The  first  branch  of  the  plea,  which  seems  in  its 
purport  to  assail  such  authority,  contains  no  direct  denial  of 
the  authority,  nor  does  it  distinctly  traverse  any  one  of  the 
alleged  facts  in  the  scire  facias  showing  such  authority,  but 
only,  in  this  respect,  denies  that  the  principal  in  the  recogni- 
zance was  in  the  lawful  custody  of  the  sheriff  upon  any  pro- 
cess of  capias  ordered  to  be  issued  against  the  principal  by 
authority  of  law.  This  might  be,  and  yet  the  sheriff  have  a 
capias  in  his  hands  authorizing  him  to  arrest,  and  take  the 
recognizance.  There  is  no  authority  of  law  requiring  any 
order  to  be  made  for  the  issuing  of  a  capias.  It  is  for  the 
clerk  to  issue  the  capias  upon  the  finding  of  an  indictment, 
without  any  order  for  the  purpose;  and  we  are  disposed  to 
hold  that,  in  such  case,  where  indictment  is  found  and  the 
amount  of  bail  fixed,  and  the  accused  voluntarily  comes  before 
the  sheriff,  without  his  having  a  capias,  and  enters  into  a 
recognizance  for  his  appearance,  it  is  not  for  the  cognizor  to 
defeat  his  obligation  by  plea  of  the  want  of  a  capias  in  the 
officer's  hands.  The  purpose  of  the  capias  is  but  for  to  take 
the  defendant  into  custody,  and  such  appearance  before  the 
sheriff  and  giving  of  a  recognizance  may  well  be  regarded  as 
a  virtual  surrender  of  one's  self  into  custody,  and  dispensing 
with  the  issue  of  any  capias. 

As  to  the  duress  portion  of  the  plea,  it  is  bad  in  not  averring 
facts  to  show  that  the  imprisonment  by  the  sheriff  was  unlaw- 
ful, and  the  surety  can  not  plead  the  duress  of  his  principal 
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as  a  discharge  of  his  own  recognizance.  Plummer  v.  The 
People,  16  Hi  358;  TRiggins  v.  The  People,  39  id.  241. 

The  last  branch  of  the  plea,  setting  np  false  and  fraudulent 
representations,  is  manifestly  insufficient.  So  far  as  would 
seem,  it  was  a  legal  question  whether  the  principal  was  in  the 
legal  custody  of  the  sheriff,  or  was  confined  in  jail  upon  due 
process  of  law.  For  aught  that  appears,  the  defendants  might 
as  well  judge  in  the  matter  as  the  sheriff,  and  they  were  not 
entitled  to  rely  upon  his  representations  in  that  respect.  "We 
find  no  error  in  sustaining  the  demurrers  to  the  pleas. 

There  was,  further,  a  plea  of  nnl  tiel  record,  upon  which 
issue  was  joined  and  a  trial  had.  It  is  insisted  that  the  issue 
upon  this  plea  should  have  been  found  for  the  defendants, 
because  of  a  variance,  inasmuch  as  the  scire  facias  recited  an 
order  to  hold  to  bail  in  the  sum  of  $400,  whereas  the  order 
was  to  take  bail  in  the  sum  of  $200;  and  that  the  recognizance 
was  void  on  account  of  having  been  taken  in  a  larger  sum 
than  that  required  by  the  order  to  hold  to  bail. 

In  the  case  of  Waugh  v.  The  People,  17  111.  561,  where 
such  fact  was  set  up  by  plea,  on  demurrer  thereto,  it  was  held, 
that,  where  a  sheriff,  in  a  criminal  proceeding,  takes  bail  for  a 
Jarger  sum  than  is  directed  by  the  court,  the  recognizance  is  a 
nullity.  Upon  the  back  of  the  indictment  which  the  clerk  of 
the  circuit  court  here  has  copied  into  the  transcript  of  the 
record,  there  does  appear  an  indorsement,  under  the  hand  of 
the  circuit  judge,  to  hold  to  bail  in  the  sum  of  $200,  and  the 
recognizance  is  in  the  sum  of  $400;  but  the  indictment  and 
indorsement  upon  it,  although  copied  by  the  clerk  into  the 
transcript,  constitute  no  part  of  this  record.  This  suit  by 
scire  facias  is  for  the  recovery  of  a  debt  of  record,  and  is  a 
distinct  proceeding  from  the  criminal  proceeding  out  of  which 
it  arises.     The  People  v.  Phelps,  17  111.  200. 

The  indictment,  or  the  indorsement  on  it,  was  not  intro- 
duced in  evidence.  The  bill  of  exceptions  taken  shows  that 
only  the  recognizance  of  record  and  judgment  of  forfeiture 
were  given  in  evidence.  These  were  sufficient,  under  this  plea, 
to  authorize  judgment  of  execution.     The  People  v.  Witt,  19 
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111.  171.     The  question  which  is  thus  sought  to  be  raised  does 
not  arise  upon  this  record,  and  can  not  be  considered. 

It  is  objected  to  the  judgment  of  forfeiture,  that  it  was  not 
for  the  recovery  of  any  sum  of  money  whatever.  This  was 
not  required.  The  proper  course,  on  default  in  performance 
of  the  condition  of  a  recognizance,  is  to  enter  a  judgment  de- 
claring the  same  forfeited.  The  People  v.  Witt,  supra/  The 
People  v.  Watkins,  19  111.  117.     This  was  done  in  this  case. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Timothy  Lynch  et  al. 

v. 
William  W.  Swayne  et  al. 

1.  Conveyance — use,  whether  for  life  with  remainder  to  heirs.  Where  a 
conveyance  of  real  estate  is  made  to  a  trustee  for  the  exclusive  and  sole  use 
of  a  wife,  with  a  provision  that,  if  she  dies  before  her  husband,  the  prop- 
erty shall  thereafter  be  held  for  him,  and,  on  his  request,  shall  be  conveyed 
to  him,  his  heirs,  etc.,  but,  if  the  husband  dies  first,  the  trustee,  on  the  wife's 
request,  shall  convey  it  to  her  and  her  heirs  absolutely  and  forever,  on  the 
husband's  death  the  legal  estate  will  vest  in  her  absolutely,  without  any 
remainder  in  her  heirs,  and  a  deed  from  her  will  pass  the  title  in  fee. 

2.  Trust — when  legal  title  in  trustee  passes  to  cestui  que  trust  without  a 
conveyance.  Where  real  estate  is  conveyed  to  a  trustee,  to  be  held  by  him 
during  the  joint  lives  of  a  husband  and  wife,  for  the  sole  use  of  the  latter, 
and  to  be  conveyed  to  "her  and  her  heirs,"  on  her  request,  after  the  hus- 
band's death,  on  his  death,  leaving  her  in  the  occupancy  of  the  same,  there 
being  no  longer  anything  for  the  use  to  operate  on,  the  legal  estate  in  the 
trustee  will  vest  at  once  in  the  wife,  without  any  conveyance  from  him. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Messrs.  Johnston,  Rodgeks  &  Appleton,  for  the  appellants. 
Messrs.  Isham  &  Lincoln,  for  the  appellees. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Conrt: 

This  is  an  appeal  from  the  Superior  Court  of  Cook  county, 
to  reverse  a  decree  therein,  for  errors  assigned  upon  the  record. 

The  parties  complainant,  in  that  court,  were  a  portion  of  the 
children  and  heirs  at  law  of  Timothy  and  Sarah  Lynch,  de- 
ceased. The  defendants  were  another  portion  of  the  children 
of  the  same  parents,  with  whom  was  impleaded  the  Connecti- 
cut Mutual  Life  Insurance  Company,  and  the  heirs  at  law  of 
John  Breen  and  Dennis  Dunne. 

The  scope  of  the  bill  was,  to  declare  certain  real  estate  de- 
scribed in  the  bill  free  from  the  liens  of  certain  trust  deeds 
executed  by  Timothy  Lynch  and  Sarah  Lynch  to  Breen  and  to 
Dunne,  and  the  trusts  vacated;  that  the  mortgage  lien  of  the 
insurance  company  be  removed ;  that  tour  certain  deeds  exe- 
cuted by  Sarah  Lynch  to  four  of  the  named  defendants  be  de- 
clared null  and  void;  and,  that  the  real  estate  be  sold  by  the 
master  in  chancery,  an  account  of  the  rents  received  by  the  de- 
fendants be  taken  and,  with  the  proceeds  of  the  sale,  be  divided 
among  the  heirs  general  of  Sarah  Lynch. 

There  were  allegations  in  the  bill,  of  incapacity  on  the  part 
of  Sarah  Lynch,  at  the  time  she  executed  the  deeds  in  ques- 
tion, but  that  part  of  the  case  seems  to  have  been  abandoned 
on  the  hearing,  the  defendants  having  fully  answered  thereto 
denying  the  same. 

To  such  portions  of  the  bill  as  alleged  matters  growing  out 
of  a  supposed  trust,  and  to  all  that  portion  of  the  bill  setting 
up  an  equitable  or  other  claim  to  the  property  in  question, 
there  was  a  general  demurrer,  and  judgment  thereon  for  the 
defendants,  and  a  decree  entered  dismissing  the  bill. 

To  reverse  this  decree  the  complainants  appeal. 

The  facts  out  of  which  the  controversy  arises  are,  briefly, 
these:  In  December,  1853,  Timothy  Lynch  and  Sarah  Lynch, 
then  being  husband  and  wife,  purchased  of  Mr.  Ogden  certain 
lots  in  the  school  section  addition  to  Chicago,  and  procured 
the  conveyance  to  be  made  to  John  Breen,  of  that  city,  in 
trust  for  their  use,  in  the  following  terms: 
22— 83d  III. 
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"The  said  John  Breen  is  to  have,  hold,  use  and  enjoy  the 
said  premises  for  the  sole  and  exclusive  use  and  benefit  of 
Sarah  Lynch,  wife  of  Timothy  Lynch,  etc.,  and  receive  the 
rents,  issues  and  profits  thereof,  during  the  natural  life  of  the 
said  Sarah  Lynch,  and  for  her  sole  and  exclusive  use  and  bene- 
fit during  her  life,  independent  of  her  husband;  and  yet  fur- 
ther, that  in  case  the  said  Sarah  Lynch  shall  die  before  the  said 
Timothy  Lynch,  then,  in  that  event,  the  said  John  Breen  shall 
have  and  hold  the  said  premises  for  the  use  of  said  Timothy 
Lynch,  his  heirs  and  assigns;  and  upon  the  decease  of  the  said 
Sarah  Lynch  before  the  said  Timothy  Lynch,  then  the  said 
trustee  is,  upon  the  request  of  the  said  Timothy  Lynch,  his 
heirs  or  assigns,  to  convey  the  said  premises  to  the  said  Tim- 
othy Lynch,  his  heirs  or  assigns;  and  yet  further,  in  case  the 
said  Timothy  Lynch  should  die  before  the  said  Sarah  Lynch, 
then,  in  that  event,  the  said  John  Breen  shall,  upon  the  request 
of  the  said  Sarah  Lynch,  convey  the  .said  premises  to  her  and 
her  heirs  absolutely  and  forever;  and  yet,  upon  the  further 
consideration,  that  is  to  say,  the  said  John  Breen,  trustee 
as  aforesaid,  may,  at  any  time,  sell  and  convey  the  said  prem- 
ises by  the  request  of  the  said  Timothy  and  the  said  Sarah, 
and  by  their  joining  with  him,  the  said  trustee,  in  such  deed 
nf  conveyance,  and  not  otherwise;  and  the  said  John  Breen, 
trustee  as  aforesaid,  and  the  said  Timothy  Lynch  and  Sarah 
Lynch,  the  cestuis  que  trust,  in  token  of  their  acceptance  of 
this  deed,  and  the  matters  and  things  herein  stated,  have  sub- 
scribed their  names  and  affixed  their  seals  thereunto.  And 
the  said  James  DePeyster,  party  of  the  first  part,  by  his  attor- 
ney, as  aforesaid,  in  witness  hereof,  hath  hereunto  set  his  hand 
and  seal,  the  day  and  year  above  written." 

The  deed  of  conveyance  was  signed  and  sealed  by  Ogden, 
the  grantor,  by  his  attorney  in  fact,  and  by  Timothy  Lynch 
and  Sarah  Lynch  and  John  Breen. 

On  June  10,  1854,  John  Breen,  as  trustee,  executed  a  deed 
of  the  premises  to  B.  S.  T.  Bornland,  who,  on  the  29th  of  the 
same  month,  executed  a  deed  of  the  same  to  Timothy  Lynch. 

On  November  26,  1858,  by  deed  of  quitclaim  from  Lynch 
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and  wife,  the  title  passed  to  one  John  Magan,  a  clergyman,  of 
Chicago,  who,  on  the  next  day,  November  27,  conveyed  the 
premises  to  Dennis  Dunne,  on  the  same  trusts  as  are  contained 
in  the  first  deed  to  John  Breen. 

On-  May  31,  1866,  Dunne,  Lynch  and  wife  joining  therein, 
as  evidence  of  their  request  to  him  to  convey,  conveyed  to  one 
Matthew  Riordon.  Biordon  and  wife,  by  deed  dated  March 
17,  1869,  conveyed  the  premises  to  Sarah  Lynch,  the  wife  of 
Timothy  Lynch. 

There  being  no  contest  about  the  mortgage  to  the  life  insu- 
rance company  we  pass  that  by,  stating  that  after  its'  execu- 
tion, and  on  July  19, 1870,  Timothy  Lynch  died,  leaving  Sarah 
Lynch,  his  wife,  in  the  possession  and  occupancy  of  the  prem- 
ises. 

On  June  17,  1871,  Sarah  Lynch  conveyed  to  her  daughter, 
Josephine  Lynch,  one  of  the  defendants,  an  undivided  seven 
thirty-sixths  interest  in  the  premises;  t to  her  daughter,  Mrs. 
Welpley,  the  same  undivided  interest;  to  another  daughter, 
Mrs.  Franche,  an  undivided  thirteen  thirty-sixths;  and  on  July 
29,  1871,  she  conveyed  to  another  daughter,  Mrs.  Swayne,  an 
undivided  nine  thirty -sixths;  thus  disposing  of  the  entire 
property.     Sarah  Lynch  died  on  November  19,  1872. 

If  we  rightly  comprehend  appellants,  they  claim  they  were 
beneficiaries  under  the  deed  to  John  Breen,  by  virtue  of  these 
words  therein:  "  The  said  John  Breen  shall  have  and  hold  the 
said  premises  for  the  use  of  said  Timothy  Lynch,  his  heirs 
and  assigns,"  and  the  other  words  to  convey  the  premises  to 
Sarah  Lynch,  "  her  heirs  absolutely  and  forever."  It  seems 
to  be  contended  that  the  use  of  these  terms  gave  a  life  estate 
only  to  Sarah  Lynch,  with  a  remainder  to  her  heirs.  If  this 
was  so  the  deeds  we  have  named  would  be  successfully  im- 
peached, and  the  claim  of  complainants  beyond  controversy. 
We  do  not  so  understand  the  deeds  to  Breen,  to  Dunne  and 
the  others.  The  grant  to  Breen  is  to  hold  for  Timothy  Lynch 
and  Sarah  Lynch  during  their  joint  lives;  but  if  Timothy 
Lynch  survive  his  wife,  then  Breen  was  to  hold  for  the  use  of 
Timothy  Lynch,  his  heirs  and  assigns.    The  deed  also  provides, 
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"  upon  the  request  of  said  Timothy  Lynch,  his  heirs  or  assigns, 
after  the  death  of  Sarah  Lynch,  he  would  convey  the  premises 
to  Timothy  Lynch,  his  heirs  or  assigns;"  and  yet  further,  if 
the  said  Timothy  Lynch  should  die  before  Sarah,  then  Breen, 
upon  the  request  of  Sarah,  would  convey  the  premises  to  her 
and  her  heirs  absolutely  and  forever.  Had  not  Breen  con- 
veyed, as  above  stated,  to  Bornland,  aud  the  trust  continued  in 
him  up  to  the  death  of  Timothy  Lynch,  can  there  be  a  ques- 
tion of  the  right  of  Sarah  Lynch  to  demand  a  deed  from  him 
conveying  the  property  to  her?  Such  a  deed,  if  made  to  her 
and  her  heirs  forever,  would,  on  the  doctrine  of  Shelly' 8  case, 
vest  the  title  absolutely  in  her,  as  held  in  Baker  v.  Scott, 
62  111.  86,  and  subsequent  cases. 

The  various  conveyances  to  Bornland,  to  Dunne,  to  Magan, 
and  to  Biordon,  were  all  made  in  accordance  with  the  trust. 
It  is  very  evident  the  interests  of  Sarah  Lynch  formed  the 
predominating  consideration  of  all  the  parties,  and  the  time 
arrived  when  she  had  a  right  to  demand  of  Biordon,  who  held 
the  legal  title,  an  absolute  conveyance  to  her.  By  no  possi- 
bility could  there  be,  by  the  terms  of  the  deed  to  Breen,  a 
remainder  in  the  heirs  of  Sarah  Lynch.  But  whether  Mrs. 
Lynch  took  a  deed  from  Biordon,  or  declined  taking  one,  her 
husband  was  dead,  she  was  in  the  actual  occupancy  of  the 
premises,  and  whatever  use  may  have  existed  in  Breen,  there 
being  nothing  for  it  to  operate  on,  the  legal  estate,  on  the  au- 
thority of  Witham  v.  Brooner,  63  111.  344,  was  at  once  vested 
in  Mrs.  Lynch,  she  being  the  cestui  que  trust.  There  can  be 
no  just  pretense  of  a  remainder  to  the  heirs  of  Mrs.  Lynch. 

She,  then,  having  an  absolute  estate  in  fee  simple,  had  a 
clear  right  to  dispose  of  it  to  such  of  her  children  as  she 
deemed  best  entitled  to  her  bounty,  and  the  balance  have  no 
right  to  complain.  The  demurrer  was  properly  sustained  to 
the  bill  of  complaint,  there  being  no  equity  in  it. 

This  is  the  only  point  discussed  by  appellants.  There  is  no 
proof  in  the  record,  of  alleged  incapacity  of  Mrs.  Lynch,  or 
of  undue  influence  in  procuring  the  deeds  from  her  to  appel- 
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lants,  and  it  is  not  denied  the  lien  of  the  insurance  company 
is  just  and  valid. 

We  perceive  no  error  in  the  record,  and  affirm  the  decree. 

Decree  affirmed. 


Henry  Stuart  et  al. 

v. 
Board  of  Supervisors  of  La  Salle  County  et  al. 

1.  Chancery  jurisdiction — interfering  with  criminal  administration. 
A  court  of  equity,  from  its  nature  and  organization,  has  no  jurisdiction  to 
stay  or  prevent  the  execution  of  a  judgment  in  a  criminal  case. 

2.  A  court  of  equity  has  no  jurisdiction  to  enjoin  the  use  of  a  county 
jail  for  the  confinement  of  prisoners  charged  with  or  convicted  of  crime,  on 
the  ground  that  it  is  a  nuisance  and  endangers  the  health  of  its  inmates, 
there  being  an  ample  remedy  at  law. 

3.  Jails — must  be  kept  in  good  condition.  The  word  "sufficient,"  in  the 
first  section  of  the  act  relating  to  jails  and  jailors,  applies  as  well  to  the 
good  condition  of  jails  as  to  their  repair.  If  filthy,  offensive  and  unhealthy, 
they  can  not  be  said  to  be  in  a  sufficiently  good  condition. 

4.  Same — separation  of  males  and  females,  etc.  A  county  jail  so  con- 
structed  that  it  is  impossible  to  separate  male  and  female  prisoners,  or 
minors  from  old  and  hardened  offenders,  or  those  charged  or  convicted  of 
misdemeanors  from  those  charged  or  convicted  of  felonies,  except  by 
placing  them  in  cells,  is  not  in  compliance  with  the  statute. 

5.  Same — treatment  of  prisoners.  The  law  presumes  all  persons  inno 
cent  until  convicted  of  crime,  and  it  is  intended  that  they  shall  be  treated 
as  such  until  convicted,  and,  even  after  conviction,  that  they  shall  be  treated 
humanely. 

6.  Same — when  sheriff  may  remove  prisoners  to  another  jail.  Where  the 
grand  jury  report  that  a  county  jail  is  in  an  unfit  condition  to  confine  pris- 
oners, and  dangerous  to  their  health,  caused  by  the  proper  authorities 
neglecting  to  provide  sufficiently  good  and  healthy  accommodations,  and 
for  the  separation  of  prisoners,  it  is  the  duty  of  the  sheriff  to  remove  his 
prisoners  to  the  nearest  sufficient  jail. 

7.  Same — power  of  circuit  court.  The  statute  has  conferred  ample  power 
on  the  circuit  court  to  see,  and  it  is  made  its  duty  to  know,  that  prisoners 
are  humanely  treated,  and  to  make  and  enforce  all  orders  necessary  to  that 
end,  even  to  their  removal  to  another  jail  until  the  county  authorities  shall 
provide  a  suitable  place  for  their  confinement. 
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"Writ  of  Error  to  the  Circuit  Court  of  LaSalle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Henry  Stuart  and  James 
Kane,  against  the  Board  of  Supervisors  of  LaSalle  county, 
and  Arthur  C.  Mclntire,  sheriff  of  the  same  county.  The 
substance  of  the  bill  and  the  proceedings  thereon  are  given  in 
the  opinion  of  the  court. 

Mr.  B.  F.  Lincoln,  and  Mr.  H.  T.  Gilbert,  for  the  plaintiffs 
in  error. 

Mr.  G.  S.  Eldridge,  and  Mr.  Henry  Mayo,  for  the  defend- 
ants in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Complainants  were  indicted,  and  on  the  21st  of  June,  1876, 
tried  and  convicted  of  the  crime  of  petit  larceny,  and  the 
court  sentenced  them  to  thirty  days'  confinement  in  the  county 
jail,  and  they  were  confined  therein  when  this  bill  was  riled. 
The  bill  alleges  that  the  county  jail  is  very  filthy  and  unhealthy, 
and  wholly  unsuitable  to  be  used  for  the  confinement  of  human 
beings,  and  confinement  is  injurious  to  health,  and  that  com 
plainants'  health  has  been  impaired  by  being  confined  therein, 
and  that  they  fear,  and  have  reason  to  fear,  that  longer  con 
flnement  therein  will  irreparably  impair  their  health  by  reason 
of  the  unhealthy  condition  of  the  jail. 

The  bill  embodies  a  portion  of  a  report  of  the  grand  jury 
of  the  county.     It  is  this: 

"  We  further  report  that  the  jail  is  situated  in  the  south  part 
of  the  basement  of  the  county  court  house;  that  the  basement 
is  built  of  stone,  and  is  about  eight  feet  in  height,  four  or  five 
feet  of  which  is  below  the  ground;  that  the  jail  consists  of  a 
hall,  about  eight  and  one-half  feet  in  width  and  some  forty 
feet  in  length,  extending  across  the  whole  width  of  the  base- 
ment, and  is  lighted  by  two  small  grated  windows,  the  sills  of 
which  are  on  a  level  with  the  surface  of  the  ground;  that  the 
two  windows  afford  the  only  means  of  admitting  the  sunlight 
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and  air  into  the  jail;  that  the  court  house  is  surrounded  on  all 
sides  by  high  buildings,  so  that  there  is  not  at  all  times  a  free 
circulation  of  air  around  even  the  outside  of  the  basement; 
that  the  two  windows  are  placed,  respectively,  one  to  the  east 
and  the  other  to  the  west  end  of  the  hall,  and  are  so  small  and 
near  the  ground  that  the  light  of  the  sun  can  only  reach  them 
during  a  short  time  in  the  morning  and  evening;  that  in  front 
of  each  window  there  is  a  pen,  or  crib,  made  of  boards,  so 
ingeniously  constructed  as  to  effectually  exclude  both  the  cir- 
culation of  fresh  air  and  sunshine  from  the  neighborhood  of 
the  jail  windows;  that  the  board  pens,  or  cribs,  combined  with 
the  beautiful  and  economical  vaults  erected  on  either  side 
of  the  court  house,  close  to  the  jail  windows,  form  a  complete 
and  perfect  protection  from  all  the  influence  of  fresh  air  and 
sunshine;  that  the  sleeping  rooms  of  the  prisoners  consist  of 
six  small  cells,  in  size  about  four  feet  wdde  and  five  feet  long, 
adjoining  the  north  side  of,  and  opening  into,  the  hall  by 
grated  doors,  which  are  tightly  closed  during  the  night,  from 
which  cells  daylight  and  fresh  air  are  partially  prohibited; 
that  the  prisoners  are  provided  with  no  beds  except  bunks  and 
blankets;  that  the  floors  of  the  hall  and  cells  consist  of  a  stone 
pavement,  resting  upon  the  ground;  that  the  water  and  moist- 
ure from  the  earth  around  the  jail  soak  through  them  and  keep 
the  rooms  of  the  jail  constantly  damp  and  musty,  although 
every  possible  effort  is  made  by  the  janitor  to  keep  them  dry; 
that,  in  hot  weather,  the  rooms  of  the  jail  would  absolutely 
swarm  with  bugs  and  other  loathsome  vermin,  were  it  not  for 
the  incessant  efforts  of  the  janitor  with  his  whitewash  brush. 
The  air  of  the  jail  is  so  bad  as  to  almost  stifle  the  breath 
of  a  person  just  entering  it  from  the  fresh  air  outside,  and  we 
were  informed  that  the  jail  is  so  unhealthy  that  not  infre- 
quently robust  and  healthy  persons,  after  a  short  confinement 
in  the  jail,  have  to  be  removed  on  account  of  sickness  con- 
tracted therein. 

"  We  unhesitatingly  say  that  the  jail  is  wholly  unfit  to  con- 
fine a  human  being  in  even  for  one  night,  and  that  it  is  abso- 
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lutely  inhuman  to  confine  any  person  in  the  La  Salle  county 
jail  for  any  length  of  time. 

uYet,  in  this  small,  dirty  and  unhealthy  jail,  all  of  the 
prisoners  of  LaSalle  county,  numbering  sometimes  more  than 
thirty,  have  to  be  crowded  and  confined.  This  small  hall 
affords  the  only  room  in  which  the  prisoners  may  wash,  eat, 
sit  or  exercise,  and  in  the  hall  they  are  obliged  to  attend  to 
all  the  calls  of  nature. 

"After  a  careful  examination,  we  are  obliged  to  say  that  it 
is  absolutely  cruel  and  inhuman  to  confine  a  human  being  in 
the  present  LaSalle  county  jail  for  any  length  of  time." 

Complainants  aver  that  the  above  statements  in  the  report 
of  the  grand  jury  in  regard  to  the  jail  are  substantially  true, 
and  that,  situated  as  it  is,  said  jail  can  not  possibly  be  kept  in 
such  condition  that  persons  confined  therein  will  not  be  injured 
in  their  health  by  reason  of  their  confinement  therein. 

Complainants  aver  that  said  La  Salle  county  contains  over 
60,000  inhabitants,  and  is  very  wealthy  and  able  to  provide  a 
suitable  jail,  yet  the  board  of  supervisors,  although  having 
for  a  long  time  known  of  the  unfitness  and  unhealthfulness  of 
said  jail,,  have  neglected  to  provide  a  suitable  jail,  and  will 
neglect  to  do  so  for  a  long  time  to  come,  unless  restrained 
from  using  said  jail. 

Complainants  aver  that  said  jail  is  a  public  nuisance,  be- 
cause injurious  to  the  health  of  persons  confined  therein,  and 
because  all  classes  of  prisoners  are  confined  in  the  same  room. 

Complainants  show  that  the  board  of  supervisors  submitted 
the  question  as  to  whether  a  new  jail  should  be  built  to  the 
people,  who  voted  against  it. 

The  bill  prayed  an  injunction  against  the  use  of  this  jail  in 
which  to  confine  prisoners. 

These  were  the  material  averments  of  the  bill,  and  to  it 
defendants  filed  a  demurrer,  which  the  court  sustained,  and 
dismissed  the  bill,  and  complainants  prosecute  this  writ  of 
error  and  ask  a  reversal. 

In  support  of  the  decree,  it  is  insisted  that  a  court  of  equity 
has  no  jurisdiction  to  grant  an  injunction  to  stay  or  prevent 
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the  execution  of  a  sentence  in  a  criminal  case.  To  grant  this 
injunction,  and  prevent  the  sheriff  from  confining  plaintiffs 
in  error  in  the  county  jail  in  accordance  with  the  terms  of 
the  sentence,  would  be  an  unprecedented  interference  by  a 
court  of  chancery  with  administration  of  criminal  justice.  No 
precedent  for  such  relief  has  been  referred  to,  and  we  believe 
none  can*  be  found. 

Prior  to  the  reign  of  Richard  II,  and  long  after,  the  chan- 
cellor entertained  jurisdiction  to  restrain  persons  from  com- 
mitting quasi  criminal  offenses  and  acts  of  violence.  He  also 
heard  such  cases  and  rendered  decrees.  But  it  was  always 
averred,  that,  by  reason  of  combination  or  the  power  of  the 
party  threatening  or  doing  the  wrong,  he  had  power  to  prevent 
or  pervert  the  administration  of  justice  in  the  common  law 
courts.  But  when  the  state  of  society  became  more  quiet  and 
orderly,  this  jurisdiction  was  abandoned,  and  has  never  since 
been  claimed  or  exercised.  Nor  do  we  find,  even  in  those 
tumultuous  times,  or  at  any  period  since,  that  the  court  of 
chancery  has  ever  exercised  a  preventive  jurisdiction  in  the 
administration  of  criminal  justice,  further  than  in  some  cases 
to  require  security  to  keep  the  peace,  or  the  granting  of  writs 
of  habeas  corpus.  There  is  not,  nor  from  the  nature  and  or- 
ganization of  the  court  can  there  be,  jurisdiction  to  stay  or 
prevent  the  execution  of  a  judgment  in  a  criminal  case. 

Again,  there  is  a  complete  remedy  at  law  in  cases  of  this 
character.  The  tenth  section  of  chapter  75,  entitled  "Jails 
and  Jailors,"  provides  that  where  there  is  no  jail  in  a  county, 
or  it  is  insufficient,  the  sheriff  may  commit  any  person  in  his 
custody,  either  on  civil  or  criminal  process,  to  the  nearest  suf- 
ficient jail  of  another  county,  and  the  jailor  of  such  other 
county  shall  receive  and  confine  such  prisoner,  etc.  The  first 
section  of  the  act  provides,  "that  there  shall  be  kept  and 
maintained,  in  good  and  sufficient  condition  and  repair,  a  com- 
mon jail  in  each  county  within  this  State,  at  the  permanent 
seat  of  justice  for  such  county." 

It  is  obvious  to  our  minds,  that  to  permit  a  jail  to  remain 
filthy,  offensive  or  unhealthy,  is  not  to  keep  it  in  sufficiently 


346  Stuart  et  al.  v.  LaSalle  County  et  al.     [Sept.  T 

Opinion  of  the  Court. 

good  condition,  nor  is  it  such  a  prison  as  the  statute  requires. 
The  words  "good  condition,"  in  this  connection,  do  not  merely 
refer  to  its  security,  but  to  its  sanitary  condition,  and  its  capacity 
to  render  prisoners  reasonably  comfortable.  It  is  impossible  to 
say  it  is  in  good  condition  when  it  is  filthy  and  unhealthy.  It 
would  be  a  perversion  of  language  to  say,  that  because  it  was 
in  a  condition  to  safely  keep  prisoners,  it  was  therefore  in  a 
good  condition.  The  language  employed  is  broader  and  more 
comprehensive,  and  manifestly  refers  not  only  to  the  secure 
condition  of  the  jail,  but  its  being  made  reasonably  comfort- 
able, healthy  and  cleanly.  From  the  report  of  the  grand  jury, 
this  jail  entirely  fails  in  this  regard. 

Again,  we  understand,  from  the  report  of  the  grand  jury, 
that  the  prisoners  can  not  be  separated,  as  required  by  the 
eleventh  section  of  the  statute.  It  may  be,  that  debtors  and 
witnesses  may  not  be  confined  literally  in  the  same  room  with 
prisoners  committed  for  crimes;  male  and  female  prisoners 
may  be  nominally  in  different  apartments;  minors  kept  in 
cells  separated  from  notorious  offenders  and  those  convicted 
of  infamous  crimes  or  felonies;  and  persons  charged  with  or 
convicted  of  offenses  not  infamous,  may,  in  name,  be  separated 
from  those  charged  with  or  convicted  of  infamous  crimes — yet 
it  must  be  by  mere  grated  doors,  and  if  so,  the  spirit  of  the 
statute  is  violated.  If  such  is  the  fact,  then  women  would  be 
liable  to  the  same  insult  and  ribaldry  as  though  the  prisoners 
could  mingle  without  restraint,  and  the  tender  boy  would  be 
virtually  subjected  to  the  same  baleful  influences  of  the  har- 
dened and  depraved,  as  if  left  unrestrained  in  the  same  room. 
In  this  respect  the  jail  is  not  sufficient,  and  falls  far  short  of 
what  the  statute  requires. 

We  must  suppose  the  citizens  of  the  county  are  not  informed 
of  the  true  condition  of  this  jail,  or  they  would  not  cease  in 
their  efforts  until  the  evil  should  be  corrected.  In  a  large, 
populous  and  wealthy  county  like  this,  whose  people  are  noted 
for  their  intelligence,  culture,  thrift  and  enterprise  in  pushing- 
forward  every  movement  calculated  to  elevate  and  advance  the 
interests  of  society,  we  must  believe  either  that  the  people  are 
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wholly  misinformed  as  to  the  true  condition  of  the  jail,  or  the 
grand  jury,  in  their  report,  have  greatly  overdrawn  the  de- 
scription. 

The  law  has  provided  the  most  ample  and  obvious  means 
to  secure  prisoners  from  oppression  and  wrong.  The  law  pre- 
sumes all  persons  innocent  until  convicted  of  crime,  and  it  is 
intended  that  they  shall  be  treated  as  such  until  convicted,  and 
even  after  conviction  that  they  shall  be  treated  humanely  by 
those  intrusted  with  their  custody  and  imprisonment.  To 
insure  such  treatment,  the  26th  section  makes  it  the  duty  of 
the  grand  jury,  at  each  term,  to  examine  and  report  to  the 
court  whether  any  of  the  provisions  of  the  act  have  been  vio- 
lated or  neglected,  and  the  cause  of  such  violation  or  neglect. 
Here,  the  grand  jury  have  reported  that  the  provisions  of  the 
first  section  have  been  neglected,  and  that  the  neglect  is  caused 
by  the  proper  authorities  not  providing  sufficiently  good  and 
healthy  accommodations  for  the  prisoners,  and  for  the  separa- 
tion of  prisoners,  as  required  by  the  eleventh  section  of  the  stat- 
ute. On  this  report,  we  have  no  doubt  that,  under  the  tenth 
section,  it  would  be  the  duty  of  the  sheriff  to  remove  the  pris- 
oners to  the  nearest  sufficient  jail;  and  on  application  to  the 
judge,  under  the  twenty-eighth  section,  he  would  order,  and, 
if  necessary,  compel,  the  jailor  to  so  remove  them. 

Again,  this  last  section  expressly  makes  it  the  duty  of  the 
circuit  court,  at  each  term,  except  in  Cook  county,  to  inquire 
into  the  condition  of  the  jail  and  the  treatment  of  the  prison- 
ers, and  to  see  that  all  prisoners,  civil  and  criminal,  are  hu- 
manely treated,  and  that  the  keeper  of  the  jail  does  not  neglect 
any  of  his  duties  under  the  act,  and  the  court  is  required  to 
make  all  necessary  orders  in  the  premises  against  the  keeper 
of  the  jail,  and  to  enforce  the  same. 

This  section  confers  on  the  circuit  court  ample  power  to  see, 
and  it  is  made  his  duty  to  know,  that  the  prisoners  are  hu- 
manely treated,  and  to  make  and  enforce  all  orders  necessary 
to  that  end,  even  to  their  removal  to  another  jail  until  the 
county  authorities  shall  provide  a  suitable  jail  for  their  con- 
finement.    No  one,  it  seems  to  us,  could  say,  that  if  the  report 
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of  the  grand  jury  is  true,  the  prisoners  are  humanely  treated, 
or  can  be,  in  this  jail. 

The  fourteenth  section  provides,  that  if  sickness  shall  break 
out  in  any  jail,  which  may,  in  the  opinion  of  the  county  board, 
endanger  the  lives  or  health  of  the  prisoners  to  such  an  extent 
as  to  render  their  removal  necessary,  they  may  be  removed  to 
some  other  place  in  the  county,  or  to  another  jail  in  a  differ- 
ent county,  thus  adding  another  agency  by  which  prisoners 
shall  be  secure  against  confinement  that  may  endanger  their 
lives  or  health.  This  entire  act  breathes  the  spirit  of  human- 
ity, free  from  harshness  and  disregard  for  the  health  of  those 
accused  or  even  convicted  of  crime. 

The  law  having  afforded  an  ample  remedy,  there  can  be  no 
pretense  for  the  interference  of  a  court  of  equity,  and  the  de- 
murrer was  properly  sustained  and  the  bill  dismissed,  and  the 
decree  must  be  affirmed. 

Decree  affirmed. 


John  McAuley  et  al. 

v. 
Columbus,  Chicago  and  Indiana  Central  Ky.  Co. 

1.  Railroads — right  to  condemn  property.  It  matters  not  whether  cer- 
tain railway  companies  were  empowered  by  their  charters  to  construct  a 
railroad  within  the  city  of  Chicago,  if,  after  their  consolidation,  the  legisla- 
ture, by  an  amendatory  act,  recognizes  the  existence  of  the  consolidated 
company  and  the  name  adopted,  and  its  authority  so  to  construct  its  road, 
as  this  will  confer  the  power. 

2.  Same — act  construed  as  giving  power  to  construct  road  in  a  city.  A 
provision  of  an  act  amendatory  of  the  charter  of  a  railway  company,  that 
the  rate  of  speed  at  which  its  trains,  etc.,  may  be  run  in  the  city,  shall  be 
under  the  control  of  the  common  council,  is  a  legislative  recognition  of  its 
right  to  construct  its  road  within  the  city  limits. 

3.  Eminent  domain — corporation  de  facto  may  exercise  the  right.  In  a 
proceeding  by  a  railway  company  to  condemn  land  for  the  use  of  its  road, 
it  is  sufficient  that  it  is,  de  facto,  a  corporate  body. 
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4.  Condemnation — trial  of  other  issues  on  assessment  by  jury.  After 
the  introduction  of  evidence  on  an  assessment  of  damages  for  property 
sought  to  be  condemned,  the  court,  on  motion  of  certain  tenants  of  one  of 
the  land  owners,  swore  the  jury  to  try  the  issues  presented  by  their  pleas 
questioning  the  right  to  condemn.  The  proof  of  these  issues  was  nothing 
more  than  what  the  land  owners  insisted  upon,  and  this  working  them  no 
prejudice,  was  held  no  error  as  to  them. 

5.  Same — instruction  as  to  time  of  fixing  value  of  property,  when  imma- 
terial. Where  the  witnesses  on  both  sides,  in  a  proceeding  to  condemn 
property,  testified  as  to  its  value  at  the  date  of  the  institution  of  the  proceed- 
ing, except  three,  and  from  their  testimony  it  did  not  appear  that  the  prop- 
erty was  worth  more  at  the  time  of  the  trial,  it  was  held,  that  a  modification 
of  an  instruction  confining  the  jury  to  its  value  at  the  first  date,  was  not  of 
sufficient  importance  to  affect  the  rights  of  the  land  owner. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  Henry  Booth,  Judge,  presiding. 

Mr.  James  H.  Knowlton,  and  Mr.  Geo.  Gardner,  for  the 
plaintiff  in  error. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  a  proceeding  instituted  by  The  Columbus,  Chicago 
and  Indiana  Central  Railway  Company,  for  the  condemnation 
of  private  property  for  the  use  of  its  railroad. 

The  petition  filed  July  13,  1872,  sets  forth  that  the  petitioner 
is  a  corporation  duly  organized  under  and  by  virtue  of  a  special 
charter  granted  by  the  legislature  of  Illinois,  and  under  the 
public  laws  of  said  State,  with  full  authority  to  construct  a 
railroad  from  a  point  on  the  line  dividing  the  State  of  Indiana 
from  the  State  of  Illinois,  in  the  county  of  Cook,  in  the  latter 
State,  thence  upon  the  most  eligible  route  to  the  city  of  Chi- 
cago, in  said  county,  being  a  part  of  a  general  line  extending 
from  the  city  of  Cincinnati  to  the  city  of  Chicago;  that  it  had 
constructed  its  road  from  said  point  to  the  city  of  Chicago, 
and  now  sought  to  construct  its  road  within  said  city,  as  au- 
thorized by  its  charter,  in  order  to  which,  the  occupancy  and 
use  of  certain  described  lots  in  the  city  of  Chicago  were  neces- 
sary, and  that  petitioner  had  not  been  able  to  obtain  the  same 
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by  purchase,  etc.  Compensation  for  the  taking  of  the  prop- 
erty was  assessed  by  a  jury,  and  the  land  owners  bring  this  writ 
of  error. 

The  main  objection  which  is  urged  against  the  proceeding 
is,  that  the  petitioner  was  not  a  corporation,  and  had  not  au- 
thority to  construct  a  railroad  in  the  city  of  Chicago  over  the 
lands  in  question. 

In  support  of  its  right  to  take  the  proceeding,  the  petitioner 
in  the  court  below  exhibited  in  evidence  "  An  act  to  incorpo- 
rate the  Galena  and  Illinois  River  Railroad  Company,"  ap- 
proved February  18,  1857,  Private  Laws,  1857,  page  1400, 
empowering  that  company  to  construct  a  railroad  from  Galena, 
in  JoDaviess  county,  to  a  point  to  be  thereafter  located,  in 
township  E~o.  35  east,  of  range  No.  13,  principal  meridian, 
upon  the  most  eligible  route  between  the  points  above  named, 
and  authorizing  it  to  consolidate  its  road  with  any  other  rail- 
road within  this  or  any  other  State,  which  might  cross  or  in- 
tersect the  same,  or  be  built  along  the  line  thereof. 

There  was  also  offered  in  evidence  what  purported  to  be 
articles  of  consolidation  between  the  "  Chicago  and  Great  East- 
ern Railway  Company,"  a  corporation  duly  organized  and 
existing  under  the  laws  of  the  State  of  Indiana,  and  the  "  Ga- 
lena and  Illinois  River  Railroad  Company,"  entered  into 
October  30,  1863;  also,  articles  of  consolidation  between  the 
Great  Eastern  Railway  Company  and  the  Chicago  Air-Line 
Railroad  Company,  dated  January  25,  1865;  also,  articles  of 
consolidation  between  the  Chicago  and  Great  Eastern  Railway 
Company  and  the  Chicago  and  Cincinnati  Railroad  Company, 
dated  January  25, 1865;  also,  articles  of  consolidation  between 
the  Columbus,  Chicago  and  Indiana  Central  Railway  Company 
and  the  Chicago  and  Great  Eastern  Railway  Company,  dated 
December  4,  1867;  and  an  act  of  the  General  Assembly  of 
this  State,  approved  February  16,  1865,  entitled  "An  act  to 
amend  the  charter  of  the  Chicago  and  Great  Eastern  Railway 
Company,"  Private  Laws,  1865,  vol.  2,  p.  147. 

This  was  all  the  evidence  introduced  to  show  the  right  of 
the  petitioner  to  construct  the  railroad  at  the  locality  in  ques- 
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tion,  and  it  is  alleged  to  be  insufficient  for  the  purpose,  because 
all  these  railway  companies  appeared  on  the  face  of  the  respec- 
tive articles  of  consolidation  to  be  railway  corporations  of  other 
States  than  Illinois,  except  the  Galena  and  Illinois  River  Rail- 
road Company;  that  the  incorporating  act  of  that  company 
granted  no  authority  to  construct  a  railroad  further  east  than 
the  east  line  of  range  13  east,  of  the  third  principal  meridian, 
whereas,  in  the  articles  of  consolidation  between  that  company 
and  the  Great  Eastern  Railway  Company,  it  is  recited  that  the 
companies  have  a  common  terminus  on  the  line  dividing  the 
States  of  Illinois  and  Indiana,  which  had  been  fixed  by  the 
companies  at  a  point  on  said  line  at  or  near  the  north-east  cor- 
ner of  section  20,  in  township  35  north,  of  range  15  east,  of 
the  third  principal  meridian,  which,  it  is  claimed,  is  at  least 
seven  miles  further  east  than  was  provided  for  this  terminus 
by  the  incorporating  act.  And,  further,  that  under  the  gen- 
eral consolidation  act  of  this  State,  at  that  time,  the  company 
could  not  enter  into  a  contract  of  consolidation  with  a  foreign 
railway  corporation  until  its  point  of  terminus  on  the  State 
line  had  been  fixed  by  the  legislature  of  this  State,  which  had 
never  been  done. 

.  The  eastern  terminus  of  the  Galena  and  Illinois  River  rail- 
road, as  fixed  by  the  charter  of  the  company,  was  "a  point  to 
be  hereafter  located  in  township  No.  35  east,  of  range  No.  13, 
principal  meridian."  This  is  not  very  definite,  and  in  the  re- 
cital in  the  articles  of  consolidation  between  the  Galena  and 
Illinois  River  Railway  Company  and  the  Chicago  and  Great 
Eastern  Railway  Company,  after  naming  the  point  of  terminus 
fixed  by  the  companies,  the  added  statement,  "  said  point,  con- 
sidered with  reference  to  the  survey  of  lands  in  Illinois,  being 
in  township  35  north,  and  east  of  range  No.  13,"  was  literally 
correct,  and  brought  the  terminus  so  fixed  within  the  words, 
at  least,  of  the  charter  of  the  former  named  company.  But, 
however  this  may  be,  we  are  of  opinion  that  all  the  objections 
on  this  score  are  sufficiently  obviated  by  the  act  of  our  legisla- 
ture, entitled  u  An  act  to  amend  the  charter  of  the  Chicago 
and  Great  Eastern  Railway  Company,"  approved  February  16, 
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1865.  In  addition  to  other  amendments  made  by  this  act,  the 
third  section  of  the  act  provides  "  that  the  rate  of  speed  at 
which  the  trains  and  locomotives  of  the  Chicago  and  Great 
Eastern  Railway  Company  may  be  run  within  the  limits  of 
the  city  of  Chicago,  shall  be  under  the  control  of  the  common 
council,"  etc. 

The  Galena  and  Illinois  River  Railroad  Company  had  pre- 
viously, viz:  October  30,  1863,  become  consolidated  with  the 
Chicago  and  Great  Eastern  Railway  Company,  an  Indiana 
corporation,  pursuant  to  a  provision  in  its  charter  authorizing 
it  to  consolidate  with  any  other  railroad,  "within  this  or  any 
other  State,  which  might  cross  or  intersect  the  same,  or  be 
built  along  the  line  thereof,"  the  articles  of  consolidation  pro- 
viding that  the  name  of  the  consolidated  company  should  be 
the  Chicago  and  Great  Eastern  Railway  Company. 

This  amendatory  act  is  a  legislative  recognition  of  the  exist- 
ence of  this  consolidated  company,  and  of  the  name  of  the 
consolidated  company  adopted  by  the  articles  of  consolidation, 
amounting  to  a  legislative  ratification  of  the  consolidation 
which  had  been  effected;  and  it  is  also  a  like  recognition  of 
the  right  of  the  company  to  construct  a  railroad  within  the 
city  of  Chicago. 

It  is  sufficient  for  the  purpose  of  this  proceeding,  that  the 
petitioner  is  a  body  corporate,  de  facto.  This  we  deem  suffi- 
ciently appears,  as  also  the  authority  to  take  the  present  pro- 
ceeding.   . 

After  the  jury  had  been  impanelled,  and  sworn  to  ascertain 
and  report  the  compensation,  and  the  principal  part  of  the 
testimony  introduced,  certain  tenants  of  Lawrence,  one  of  the 
plaintiffs  in  error,  requested  the  court,  before  they  introduced 
any  evidence,  to  have  the  jury  sworn  to  try  the  issues  which 
had  been  joined  on  two  pleas  filed  by  said  tenants,  to  which 
objection  was  made  by  McAuley  and  Lawrence,  the  owners  of 
the  premises;  but  the  court  granted  the  request,  and  the  jury 
were  so  sworn.     This  ruling  of  the  court  is  assigned  as  error. 

The  issues  referred  to  were  upon  pleas  of  the  tenants  of  the 
nonexistence  of  the  corporation,  and  its  want  of  right  to  com- 
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mence  or  prosecute  the  petition.  The  proof  of  these  issues 
was  nothing  more  than  the  proof  which  plaintiffs  in  error  insist 
the  petitioner  was  required  to  make  upon  the  inquiry  as  to 
compensation  alone.  The  proof  adduced  upon  these  issues 
was  only  the  documentary  evidence  before  named,  as  intro- 
duced in  evidence.  "We  do  not  perceive  wherein  any  prejudice 
resulted  to  the  plaintiffs  in  error,  or  they  have  any  just  ground 
of  complaint  on  account  of  the  ruling  of  the  court. 

Objection  is  taken  by  plaintiffs  in  error  to  the  following  mod- 
ification by  the  court  of  an  instruction  given  on  behalf  of  the 
petitioner,  viz:  "the  value  of  the  property  taken  to  be  ascer- 
tained as  of  the  date  of  July  13,  1872,"  the  time  of  filing  the 
petition.  The  trial  took  place  October  25,  1872,  and  plaintiffs 
in  error  say  they  were  entitled  to  the  value  at  the  time  of  the 
trial. 

This  bare  objection  is  raised  by  plaintiffs  in  error  without 
any  argument  or  the  citation  of  any  authority  in  its  support. 
"We  have  not  been  favored  with  any  argument  whatever  in  the 
case,  on  the  part  of  defendant  in  error.  The  witnesses  on  both 
sides  appear  to  have  been  examined  without  objection  as  to 
the  value  of  the  property  on  July  13, 1872.  All  the  testimony 
that  we  discover  in  the  record,  upon  the  point  of  any  difference 
in  value  of  the  property  at  the  time  of  the  filing  of  the  peti- 
tion and  that  of  the  trial,  is  that  of  three  witnesses,  one  of  whom 
testified,  merely,  that  he  thought  property  there,  where  this 
is  situated,  was  then,  at  the  time  of  the  trial,  worth  a  little 
more  than  it  was  on  the  13th  of  July,  1872,  and  the  other  two 
only  testified  that  they  did  not  know  of  any  difference  between 
the  value  at  those  respective  times.  In  view  of  the  evidence, 
the  modification  of  the  instruction  was  without  important  bear- 
ing upon  the  rights  of  the  defendants.  We  do  not  feel  called 
upon  to  determine  the  question  raised,  under  the  circumstances 
of  its  presentation,  and  decline  to  do  so. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Jacob  Keppeely 

v. 
Jane  Ramsden. 

1.  Excessive  damages— ^personal  injury  from  negligence.  Where  a  lady 
fell  into  an  excavation  in  the  sidewalk,  while  passing  in  the  night,  the 
excavation  being  left  unfenced,  in  violation  of  an  ordinance,  and  the  only 
injury  claimed  was  a  falling  of  the  womb,  and  in  the  original  declaration  no 
such  injury  was  alleged,  nor  was  it  proved  on  a  former  trial,  and  it  was 
proved  that,  for  years  before,  she  suffered  severely  from  local  debility,  it  was 
held,  that  $2000  damages  was  excessive. 

2.  ^egltgence— -plaintiff  suing  for  injury,  must  show  due  care  on  his 
part.  Before  any  recovery  can  be  had  by  a  party  receiving  an  injury  by 
falling  into  an  excavation  in  a  sidewalk  not  properly  protected,  he  must 
show  that  he  had  observed  due  care  for  his  personal  safety,  and  the  burden 
of  proving  such  fact  is  upon  him. 

3.  Same — excavation  without  permit.  Where  an  ordinance  of  a  city 
makes  it  unlawful  for  any  one  to  dig  any  excavation  in  a  street  or  sidewalk 
without  written  permission  from  a  certain  officer,  and  a  failure  to  fence  the 
same  in  a  particular  way  subjects  the  offender  to  a  fine,  if,  on  digging  such 
excavation,  he  observes  every  precaution  to  prevent  injuries  to  persons  pass- 
ing, the  mere  omission  to  procure  a  permit  will  not  subject  him  to  an  action 
for  damages  to  a  person  who  falls  into  the  same  through  his  own  reckless- 
ness. 

4.  Same — party  not  necessarily  liable  for  violating  ordinance.  Where 
an  ordinance  is  given  in  evidence  making  it  unlawful  for  a  party  to  make 
an  excavation  in  a  sidewalk  without  a  permit,  and  for  failing  to  fence  the 
same  at  night,  in  a  suit  by  a  party  falling  into  such  an  excavation  made 
without  a  permit,  the  jury  should  be  instructed  that  the  offender  is  not,  for 
that  reason  alone,  responsible  in  damages,  without  regard  to  the  negligence 
of  the  injured  party. 

5.  Same — when  employer  not  liable  for  neglect  of  contractor.  Where  a 
contractor  is  in  possession  of  that  part  of  the  premises  upon  which  an  ex- 
cavation is  to  be  made,  with  the  exclusive  control  of  the  work,  it  becomes 
an  incident  to  his  undertaking  to  so  do  the  work  as  to  be  reasonably  safe  to 
passers  by,  observing  due  care,  and  that  duty  includes  the  making  of  neces- 
sary safe-guards.  In  such  case,  the  owner  of  the  premises  is  not  responsible 
for  his  neglect  of  duty. 

6.  Bill  op  exceptions — what  it  must  contain.  If  an  instruction  is  asked 
to  counteract  an  unwarrantable  attack  of  counsel  in  argument  upon  the 
character  of  witnesses  and  the  denunciation  of  a  party  for  calling  them, 
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which  are  refused,  this  court  can  not  pass  upon  their  propriety,  unless  the 
remarks  of  the  counsel  are  preserved  in  a  bill  of  exceptions. 

7.  Instruction — duty  of  court  to  mark  as  given,  or  refused.  It  is  obliga- 
tory on  the  court  to  mark  all  instructions  asked  at  any  stage  of  the  case,  as 
given  or  refused,  and  any  rule  relieving  the  judge  from  that  duty  is  in  contra- 
vention of  the  statute. 

8.  Argument — restraining  unwarranted  attacks  of  counsel.  It  is  the 
better  practice  for  the  court  trying  a  case,  to  restrain  all  unwarranted  attacks 
on  the  characters  of  witnesses  and  the  motives  of  parties. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
John  W.  Cochran,  Judge,  presiding. 

This  suit  was  originally  brought  against  defendant,  Kep- 
perly, and  four  other  persons,  contractors  and  sub-contractors 
on  defendant's  building,  to  recover  damages  sustained  by  plain- 
tiff in  consequence  of  falling  into  an  excavation  in  the  side- 
walk made  with  a  view  to  construct  coal  vaults  for  the  use  of 
the  adjoining  building.  On  the  27th  day  of  July,  1874,  plain- 
tiff was  passing  in  front  of  the  building,  leaning  on  the  arm 
of  her  sister,  when  she  stepped  on  the  edge  of  the  excavation, 
which  gave  way,  and  precipitated  her  to  the  bottom  of  the 
vault.  Her  husband,  who  was  walking  just  behind  her  with 
a  lady  friend,  immediately  rescued  his  wife,  and  took  her  home. 
Neither  her  sister  nor  her  friend  seem  to  have  thought  any 
assistance  was  necessary,  nor  did  either  go  with  her  or  offer  to 
render  her  any.  The  accident  occurred  between  8  and  9  o'clock 
in  the  evening.  All  the  street  lamps  in  the  immediate  vicin- 
ity were  lighted,  and,  with  the  lights  in  a  building  near  at 
hand,  they  cast  considerable  light  on  the  place  where  the  acci- 
dent occurred.  There  was  dirt  and  rubbish  on  the  sidewalk, 
sufficient  to  attract  the  attention  of  any  one  passing  that  way, 
but  no  guards  had  been  erected  by  the  owner  of  the  building  or 
the  workmen  employed.  Plaintiff's  sister,  with  whom  site  was 
walking,  seems  to  have  been  walking  in  the  gutter  of  the  street 
pavement,  and  plaintiff  says,  when  she  found  she  was  falling, 
she  let  go  her  sister's  arm,  that  she  might  not  pull  her  down 
with  her.  As  to  the  extent  of  the  injuries  sustained,  the  evi- 
dence is  conflicting. 
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An  ordinance  of  the  city  of  Peoria,  where  the  accident 
happened,  made  it  unlawful  for  any  person  to  make  any  exca- 
vation in  any  street  or  sidewalk,  without  permission  in  writing 
from  the  city  engineer,  and  provided  any  person  who  shall  dig 
any  hole,  pit,  ditch,  vault  or  other  excavation,  and  who  shall  not, 
during  the  night,  cause  the  same  to  be  fenced  with  a  substan- 
tial fence,  at  least  three  feet  high,  should  be  subject  to  a  fine. 

Plaintiff  let  the  carpenter  and  brick  work  of  repairing  his 
building,  to  Comegys,  and  the  latter  contracted  with  Coleman 
and  Parish  to  do  the  brick- work,  and  they  employed  Cornell 
to  do  the  digging.  The  labor  of  taking  out  the  old  wood-work, 
roofing  and  some  other  things,  was  to  be  done  by  defendant. 
Evidence  introduced  tends  to  show  each  contractor  had  such 
possession  as  was  necessary  to  enable  him  to  prosecute  with 
facility  the  work  he  had  contracted  to  do. 

The  case  has  been  twice  tried  before  a  jury.  On  the  first 
trial,  the  jury  found  defendants  not  guilty,  except  the  owner 
of  the  building,  and  assessed  plaintiff's  damages  against  him 
at  $2000.  That  verdict  was  set  aside,  and  ajnewtrial  awarded. 
On  a  second  trial,  the  jury  found  defendant  guilty,  and  assessed 
plaintiff's  damages  at  precisely  the  same  amount.  Defendant 
brings  the  case  to  this  court  on  appeal. 

Mr.  1ST.  E.  "Worthington,  and  Messrs.  Cooper  &  Bassett,  for 
the  appellant. 

Messrs.  Puterbattgh,  Lee  &  Quinn,  for  the  appellee. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  damages  found  for  plaintiff  are  excessive,  and  out 
of  all  proportion  to  any  injury  sustained.  Principally,  she 
complains  her  health  has  been  impaired  by  "falling  of  the 
womb,"  which  she  alleges  was  caused  by  falling  into  an  exca- 
vation in  front  of  defendant's  building.  No  other  serious 
permanent  injury  is  proven.  It  is  a  singular  fact,  in  the  origi- 
nal declaration,  the  only  specific  injury  alleged  was  to  plain- 
tiff's leg.    The  infirmity  which  now  so  seriously  affects  her,  was 
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not  mentioned  among  the  injuries  sustained,  nor  did  she  or  her 
attending  physician,  in  their  testimony  on  the  first  trial,  which 
did  not  take  place  for  months  after  the  accident,  make  the 
slightest  allusion  to  the  fact  she  was  suffering  from  any  such 
weakness.  Testimony  of  two  witnesses,  whose  characters  are 
in  no  way  impeached,  show  *she  suffered  severely  from  local 
debility  long  before  she  was  injured  by  the  fall.  But  as  the 
judgment  is  to  be  reversed  because  of  the  refusal  of  the  court 
to  give  proper  instructions,  we  will  not  now  discuss  the  merits 
of  the  case. 

Before  any  recovery  can  be  had,  it  is  incumbent  on  plaintiff 
to  show  she  had  herself  been  in  the  observance  of  due  care  for 
her  personal  safety.  That  being  the  law,  the  court  ought  to 
have  given  the  third  instruction  asked  by  defendant,  which 
declares  the  burden  of  proving  that  fact  was  upon  her.  Other 
instructions  given  state  the  proposition  she  was  bound  to  ob- 
serve due  or  ordinary  care,  but  none  of  them  declare  as  the 
law  is,  the  burden  of  proving  that  fact  is  on  the  plaintiff. 
Chicago,  Burlington  and  Quincy  Railroad  Go.  v.  Gregory, 
58  111.  272. 

Defendant's  fourteenth  refused  instruction  states  concisely 
and  accurately  a  correct  principle  of  law,  and  might  properly 
have  been  given.  It  is  broader  and  more  comprehensive  than 
the  one  that  was  given  on  the  same  subject,  but  the  difference 
in  them  is  not  so  marked  as  to  make  the  refusal  of  the  former 
a  matter  of  much  consequence. 

Of  more  importance  to  the  defense  was  the  eighth  instruc- 
tion in  the  series  asked  on  behalf  of  defendant.  Plaintiff  had 
given  in  evidence  an  ordinance  of  the  city,  as  we  think  she 
had  a  right  to  do,  even  under  the  general  averments  of  the 
declaration,  which  makes  it  unlawful  for  any  one  to  dig  any 
excavation  in  the  street  or  sidewalk  without  permission  from 
the  city  engineer,  and  a  failure  to  fence  any  such  excavation, 
when  made  in  a  particular  way,  would  subject  the  offender  to 
a  fine.  It  was,  therefore,  all-important  the  jury  should  know 
whether  the  mere  omission  itself  to  procure  a  permit  to  do  the 
work  rendered  defendant  liable  to  persons  injured.     The  in- 
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struction  submitted  stated  the  law  on  that  question  correctly, 
as  we  understand  it,  and  ought  to  have  been  given.  Had 
defendant  observed  every  precaution  to  prevent  injuries  to 
persons  passing,  it  is  apprehended  the  mere  omission  to  pro- 
cure a  license  to  do  the  work  would  not  subject  him  to  an 
action  for  damages  to  a  person  who  had  himself  been  reckless. 
Such  a  rule  would  be  unreasonable,  and  would  award  damages 
for  injuries  to  a  person  attributable  alone  to  his  own  miscon- 
duct. Cases  analogous  in  principle  have  arisen  under  the 
Railroad  Law,  which  makes  it  the  duty  of  the  company  to 
ring  a  bell  or  sound  a  whistle  for  a  certain  distance  before 
coming  to  a  public  crossing,  but  the  omission  of  this  statutory 
duty  does  not  necessarily  fix  any  liability  on  the  offending  com- 
pany. Illustrative  of  this  view  of  the  law  are  the  following 
decisions  of  this  court:  Chicago,  Rock  Island,  etc.,  Railroad 
Co.  v.  McKean,  40  111.  218;  St.  Louis,  Alton  and  Terre 
Haute  Railroad  Co.  v.  Manly,  58  111.  300. 

Although  counsel  disclaim  having  placed  defendant's  liabil- 
ity on  any  such  ground,  the  ordinance  introduced  was  itself 
inculpatory  evidence.  The  tendency  was  to  show  defendant 
had  been  guilty  of  an  unlawful  act  in  the  omission  of  a  duty 
enjoined  by  that  ordinance,  and  the  impression  may  have  been 
made  he  was,  for  that  reason  alone,  subject  to  damages,  no 
matter  how  reckless  the  injured  party  may  have  been  for  her 
personal  safety.  If  so,  the  minds  of  the  jury  should  have 
been  disabused  of  that  impression. 

Perhaps  the  only  effect  of  the  modifications  made  by  the 
court  to  defendant's  instructions,  it  must  appear  the  contractor 
was  in  the  "  actual,  exclusive  possession  "  of  the  premises,  to 
exempt  the  owner  from  responsibility  for  the  negligent  acts 
of  the  contractor,  was  to  emphasize  more  distinctly  the  fact 
of  possession,  and  really  did  not  affect  the  principle  contained 
in  the  propositions  of  law  submitted.  As  we  understand  die 
rule  on  this  subject,  the  contractor  must  be  in  the  possession  of 
the  premises,  and  have  the  entire  and  exclusive  control  of  the 
work  in  his  charge.  Possession  is  a  question  of  fact,  to  be 
found  from  the  evidence.     While  the  contractor  is  in  posses- 
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sion  of  that  part  of  the  premises  upon  which  the  excavation 
is  to  be  made,  with  the  exclusive  control  of  the  work,  it  be- 
comes an  incident  to  his  undertaking  to  so  do  the  work  as  to 
be  reasonably  safe  for  passers-by,  observing  due  care  for  them- 
selves, and  that  duty,  it  is  declared,  includes  the  erection  and 
maintenance  of  suitable  safe-guards  about  all  excavations,  at  all 
dangerous.  Under  circumstances  where  it  becomes  obligatory 
upon  the  contractor  to  provide  safe-guards  around  such  exca- 
vations, the  owner  of  the  premises  is  not  responsible  for  his 
failure  or  neglect  of  duty  in  that  regard.  Nor  does  it  change 
the  rule,  the  owner  may  have  some  work  to  perform  about  the 
building,  where  it  is  wholly  disconnected  with  that  which 
causes  the  injury.  We  can  add  nothing  on  this  branch  of  the 
law  to  what  we  have  said  in  our  former  decisions,  and  for  a 
fuller  expression  of  our  viewTs,  we  make  reference  to  a  few  of 
them:  Scammon  v.  The  City  of  Chicago,  25  111.  425;  Pfau 
v.  Williamson,  63  111.  20. 

Near  the  close  of  the  final  argument  to  the  jury,  and  after 
the  other  instructions  had  been  passed  upon,  defendant's  coun- 
sel asked  the  court  to  instruct  against  the  effect  of  what  he 
says  was  an  unwarrantable  attack  on  the  character  of  some 
of  the  witnesses,  and  denunciation  of  defendant  for  calling 
such  witnesses.  The  court  neither  marked  the  instruction  on 
this  subject  "refused"  or  "given,"  but  simply  marked  it 
"  not  passed  on."  Unless  the  alleged  offensive  language  was 
embodied  in  the  bill  of  exceptions,  we  can  not  know  whether 
it  would  have  been  proper  to  give  the  instruction.  But  the 
better  practice  would  be  for  the  court  in  the  first  instance  to 
restrain  all  unwarranted  attacks  on  the  characters  of  witnesses 
and  on  the  motives  of  parties.  It  is  obligatory  on  the  court 
to  mark  all  instructions  asked  either  "refused"  or  "given," 
and  it  is  believed  a  rule  of  court  that  would  relieve  the  judge 
from  that  duty  in  his  discretion,  would  be  in  contravention  of 
the  statute  declaring  the  duty. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Mr.  Justice  Walker:  I  concur  in  the  reversal  of  the  judg- 
ment of  the  court  below  on  the  ground  that  the  damages  are 
excessive. 


The  Chicago,  Burlington  &  Quincy  Railroad  Co. 

v. 
Alfred  Hale. 

1.  Measure  of  damages — suit  against  carrier  for  injury  to  a  jaclc.  In 
an  action  against  a  carrier  for  an  injury  to  a  jack  while  being  shipped  to  the 
owner,  no  recovery  can  be  had  for  loss  of  profits  to  be  derived  from  letting 
him  to  mares,  when  it  is  not  averred  in  the  declaration  and  proved,  that  the 
carrier  was  informed  of  the  intended  use  of  the  animal. 

2.  It  can  not  be  said  that  a  loss  of  profits  is  sustained  in  being  prevented 
from  putting  a  jack  to  mares,  where  there  is  no  proof  of  any  outstanding 
contracts  for  his  services. 

3.  New  trial — -presumption  as  to  effect  of  improper  evidence  and  instruc- 
tions. In  an  action  for  an  injury  to  a  jack,  the  proof  was  conflicting  as  to 
the  damage  to  the  animal,  the  highest  showing  $200.  The  court  improperly 
admitted  evidence  of  loss  of  prospective  profits  to  be  derived  b}'  standing 
him,  and  instructed  the  jury  that  they  might'  consider  such  evidence  in 
making  their  verdict,  and  the  jury  assessed  the  damages  at  $200:  Held', 
that  as  it  was  impossible  to  say  from  what  data  the  estimate  of  damages 
was  made,  a  new  trial  should  be  granted.  • 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  Wm.  C.  Norcross,  and  Mr.  J.  J.  Glenn,  for  the  appel- 
lant. 

Mr.  James  W.  Davidson,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  appellee  against 
appellant,  in  the  court  below,  to  recover  for  injuries  to  a  jack, 
which  appellant  undertook  to  carry  for  appellee  from  Burling- 
ton, Iowa,  to  Monmouth,  in  this  State. 
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The  declaration  contains  two  counts.  In  the  first  it  is 
merely  charged,  after  alleging  the  undertaking  to  carry,  etc., 
that  through  the  negligence  of  appellant  and  its  servants, 
while  the  jack  was  being  carried  from  Burlington  to  Mon- 
mouth by  appellant,  as  a  common  carrier  for  hire,  he  was 
wholly  lost  to  appellee,  whereby  he  was  damaged  $1000. 

The  second  count  is,  in  substance,  the  same  as  the  first,  with 
this  addition:  It  is  therein  further  alleged,  that  the  jack  was 
bought  and  owned  by  appellee  for  the  sole  purpose  of  being 
stood  by  him  for  service  as  a  foal-getter;  and  that  the  use  of 
the  jack  as  a  foal-getter  for  the  season  of  A.  D.  1874,  was  rea- 
sonably worth  $400,  all  of  which  appellee  has  lost. 

The  jury,  after  being  instructed  by  the  court,  returned  a 
verdict  in  favor  of  appellee,  assessing  his  damages  at  $200, 
upon  which  appellant  moved  for  a  new  trial,  but  the  court 
overruled  the  motion  and  gave  judgment  upon  the  verdict. 

The  only  questions  we  think  it  necessary  to  notice  in  this 
appeal  relate  to  the  measure  of  damages. 

The  jack  was  shipped  to  Monmouth  on  the  23d  day  of  April, 
1874,  from  Burlington,  where  appellee  had  purchased  him  for 
$200.  He  was  shipped  in  good  condition,  but  when  he  was 
taken  from  the  car  at  Monmouth,  one  of  his  legs  was  injured. 
There  is,  in  the  evidence,  a  great  discrepancy  as  to  the  extent 
of  the  injury— some  of  the  witnesses,  including  appellee,  valu- 
ing the  jack,  if  sound,  at  $300,  and  estimating  the  injury  at 
$200,  while  other  witnesses  estimated  the  injury  as  but  tem- 
porary, and  but  slightly  affecting  the  usefulness  and  not  seri- 
ously impairing  the  value  of  the  animal.  Evidence  was  given 
by  appellee,  over  appellant's  objection,  showing  how  much  he 
could  have  made  from  the  jack  by  letting  him  to  mares,  during 
the  season,  and  exception  was  taken  to  this  ruling. 

Appellant,  among  others,  asked  the  court  to  give  to  the  jury 
the  following  instruction : 

"  5.  The  court  instructs  the  jury  that  no  damages  can  be 
recovered  by  the  plaintiff  in  this  action,  except  such  damages 
as  should  either  be,  fairly  and  substantially   considered,  as 
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arising  naturally — that  is,  according  to  the  usual  course  of 
things — from  the  breach  of  the  contract  entered  into  by  the 
defendant  to  safely  carry  the  jack  from  Burlington  to  Mon- 
mouth, or  such  damages  as  may  reasonably  be  supposed  to 
have  been  in  contemplation  of  both  parties  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the  breach  of  it; 
therefore,  if  the  jury  believe,  from  the  evidence,  that  the  jack 
in  controversy  was  shipped  from  Burlington  to  Monmouth  on 
a  contract  made  between  plaintiff  or  its  agent,  and  defendant 
or  an  agent  of  defendant,  and  that  at  the  time  such  contract 
was  made  nothing  was  said  or  done  to  cause  the  defendant  or 
its  agent  to  know  the  purpose  for  which  said  jack  was  being 
shipped,  that  then  and  in  that  case  no  damages  could  be  re- 
covered from  the  defendant  in  this  action  for  loss  of  the  use 
of  the  jack  during  any  portion  of  time  for  breeding  purposes." 

The  court  refused  to  give  the  instruction,  and  appellant  ex- 
cepted. 

At  the  instance  of  appellee,  the  court  gave  to  the  jury  this 
instruction: 

"  The  jury  are  instructed,  that  if  they  believe,  from  the  evi- 
dence, that  the  jack  of  plaintiff,  before  the  commencement  of 
this  suit,  was  shipped  at  Burlington,  Iowa,  in  good  order  and 
condition,  on  board  of  the  cars  of  defendant,  to  be  carried,  for 
reward,  to  Monmouth,  and  that  said  jack  was  delivered  to 
plaintiff  from  the  cars  of  defendant  in  an  injured  condition, 
and  that  such  injury  was  occasioned  by  the  negligence  of  the 
employees  of  said  defendant:  in  carrying  said  jack  from  Bur- 
lington to  Monmouth,  and  that  said  jack  was  rendered  less 
valuable  thereby,  and  plaintiff  has  suffered  loss  and  damage 
from  such  injury  in  this:  that  said  jack  was  unable  to  perform 
valuable  service  for  plaintiff  through  the  season  of  1874,  then 
the  jury  will  find  for  said  plaintiff,  and  assess  his  damages  at 
such  sum  as  they  decide  has  directly  resulted  to  plaintiff  from 
said  injury." 

To  this,  also,  appellant  excepted. 
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Priestly  etal.  v.  Northern  Indiana  and  Chicago  Railroad 
Company,  26  111.  205,  was  an  action  against  a  common  carrier 
for  negligently  delaying  the  delivery  of  machinery  intrusted 
to  it  to  carry.  It  was  there  held  the  plaintiff  was  entitled  to 
recover  the  value  of  the  use  of  such  machinery  in  such  a  fac- 
tory as  that  for  which  it  was  designed,  for  the  time  it  was 
detained.  And  it  was  also  said,  had  the  plaintiff  notified  the 
defendants  for  what  purpose  they  designed  the  machinery,  and 
the  circumstances  of  their  necessities,  they  might  have  brought 
forward  other  topics  and  elements  of  damage,  such  as  that  a 
large  number  of  hands  were,  of  necessity,  underpay  and  idle; 
loss  of  promised  custom,  out  of  which  profits  would  have  been 
made;  but  that  in  the  absence  of  such  notice,  proof  of  this 
kind  was  properly  rejected.  So,  also,  it  was  said,  if  "the 
plaintiff  had  alleged  in  his  declaration  that  he  had  made  valu- 
able contracts,  to  be  executed  with  this  machinery,  which 
would  have  yielded  him  profits,  the  jury,  though  they  would 
not  be  bound  to  adopt  any  specific  contract  that  may  have  been 
made,  yet  if  reasonable  evidence  is  given  that  the  amount  of 
profit  would  have  been  made,  as  claimed,  the  damages  might 
be  assessed  accordingly." 

In  Frazer  et  al.  v.  Smith  et  al.  60  111.  146,  the  contract, 
for  breach  of  which  suit  was  brought,  was  to  repair  and  put  in 
good  order  for  the  plaintiffs  certain  machinery.  It  was  said: 
"  This  court  has  decided  in  cases  kindred  to  this,  that  the 
measure  of  damages  is  not  prospective  gains,  unless  there 
should  be  shown  outstanding  contracts  to  be  performed  by  the 
machinery  to  be  furnished.  There  is  no  averment  in  the  de- 
claration of  such,  the  only  averment  being,  that  the  plaintiffs 
were  deprived  of  the  use  of  the  still  for  two  months,  during 
which  time  they  might  and  would  have  manufactured  large 
quantities  of  alcohol,  from  which  they  would  have  derived 
great  gains.  This  is  all  prospective,  and  too  remote  to  be  an 
element  of  damages." 

In  Illinois  Central  Railroad  Co.  v.  Cobb,  Christy  <&  Co. 
64  111.  128,  suit  wTas  brought  for  neglect  in  carrying  and  deliv- 
ering grain,  and  among  other  questions  discussed  was  that  of 
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the  measure  of  damages,  and  the  court,  at  page  141,  say: 
"  The  rule  undoubtedly  is,  as  between  vendor  and  vendee,  or 
shipper  and  carrier,  that  where  the  article  is  desired  for  a 
special  purpose,  that  fact  should  be  communicated  to  the  ven- 
dor or  carrier,  if  it  is  made  the  foundation  of  special  damages 
against  them,  and  if  it  is  of  a  character  likely  to  affect  the 
action  of  the  vendor  or  carrier." 

Tested  by  these  authorities,  it  would  seem  clear  the  ruling 
of  the  court  was  erroneous.  There  is  no  averment  in  the  de- 
claration, and  there  is  no  proof,  that  the  defendant's  servants 
were  informed  to  what  use  the  jack  was  destined.  "Whether  for 
sale,  for  use  as  a  draught  animal,  or  to  be  let  to  mares  for  hire, 
they  could  not  know.  Loss  of  profits  to  be  derived  from  letting 
him  to  mares,  could  not  presumably,  therefore,  have  been 
within  the  contemplation  of  the  parties  at  the  time  of  making 
the  contract  for  his  shipment,  in  the  event  of  the  non-fulfill- 
ment of  that  contract,  any  more  than  loss  of  service  in  work, 
or  loss  of  opportunity  of  sale.  Nor  is  it  certain  appellee  sus- 
tained any  loss  of  profits  that  he  might,  but  for  the  injury 
received  by  the  jack,  have  made  by  letting  him  to  mares.  He 
had  no  outstanding  contracts  for  mares  to  be  served  by  him, 
and  whether  he  would  have  been  able  to  have  made  profitable 
use  of  him  in  that  way,  must,  necessarily,  have  depended  upon 
several  contingencies,  failure  in  either  of  which  would  have 
defeated  such  an  expectation. 

We  think  the  rule  laid  down  in  the  instruction  asked  by 
appellant,  correctly  states  the  law,  and  that  it  was  error  to 
refuse  to  give  it.  We  are  also  of  opinion  the  instruction  given 
at  the  instance  of  appellee,  which  we  have  quoted,  was  not 
properly  limited  in  its  language,  and  that  it  was  erroneous. 
For  like  reason,  the  court  erred  in  admitting  evidence  of  what 
appellant  could  have  probably  made  during  the  season  by 
letting  the  jack  to  mares.  It  may  be  said,  however,  the  ver- 
dict does  not  include  the  loss  of  prospective  profits,  for  there 
was  proof  that  the  damage  to  the  jack  was  $200 — the  amount 
of  the  verdict.  But  there  was  also  proof  that  it  was  much 
less.     The  evidence  of  prospective  profits  was  before  the  jury, 
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and  the  instructions  authorized  the  jury  to  take  the  evidence 
on  that  question  into  consideration  in  making  up  their  verdict, 
and  it  is,  therefore,  impossible  to  say  from  what  data  their 
estimate  was  made. 

For  the  errors  indicated,  the  judgment  is  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


The  Mineeal  Point  Railroad  Company 

v. 

James  Barron,  for  use,  etc. 

1.  Lex  loci — governs  in  the  construction  of  contract,  only.  The  lex  loci 
governs  in  determining  the  validity  and  in  the  construction  of  contracts,  but 
in  respect  to  the  time,  mode  and  extent  of  the  remedy  the  lex  fori  governs. 

2.  Statutes  of  limitations  fixing  the  time  within  which  an  action  may  be 
brought,  laws  providing  for  a  set  off,  and  statutes  exempting  property  from 
levy  and  sale  for  debt,  or  exempting  wages  from  garnishment,  relate  to  the 
remedy  only,  and  such  laws  of  a  State  where  a  debt  is  contracted  can  not  be 
invoked  where  the  remedy  is  sought  to  be  enforced  in  a  different  State. 

&  Garnishment — exemption  extends  to  non-residents.  The  statute  of 
this  State  exempting  $25  of  wages  due  a  party  who  is  the  head  of  a  family 
and  resides  with  the  same,  from  garnishment,  is  not  confined  to  residents  of 
this  State,  but  applies  also  to  wages  due  a  non-resident. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  William  Brown,  Judge,  presiding. 

This  was  a  garnishee  proceeding,  commenced  by  E.  G-.  Bar- 
low against  The  Mineral  Point  Railroad  Company,  to  recover 
wages  due  from  the  company  to  James  Barron,  based  upon  a 
judgment  against  Barron,  and  the  return  of  an  execution  u  no 
property  found." 

The  company  answered,  admitting  that  it  was  indebted  at 
the  time  of  the  service  of  the  writ,  to  Barron,  in  the  sum  of 
$40,  but  set  up  in  defense  that  Barron  was  a  resident  of  the 
State  of  Wisconsin,  and  the  head  of  a  family,  residing  with 
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the  same,  and  that,  by  the  laws  of  that  State,  such  wages  were 
exempt  from  garnishment. 

Mr.  M.  Y.  Johnson,  and  Mr.  M.  M.  Cothren,  for  the  appel- 
lant. 

Mr.  E.  L.  Bedford,  for  the  appellee. 

Mr.  Justice  Craig-  delivered  the  opinion  of  the  Court: 

Under  the  laws  of  Wisconsin,  had  the  proceedings  been  in- 
stituted in  that  State,  the  wages  of  the  defendant  in  the  origi- 
nal action  were  exempt  from  garnishment,  and  it  is  urged  by 
appellant,  that,  as  the  parties  resided  in  that  State  and  the 
debt  was  there  incurred,  the  exemption  laws  of  Wisconsin 
must  control,  although  the  proceedings  for  the  collection  of 
the  debt  were  commenced  in  this  State. 

It  is  true,  the  validity  of  a  contract  is  to  be  determined  by 
the  law  of  the  place  where  it  is  made,  but  the  law  of  the  rem- 
edy is  no  part  of  the  contract,  as  is  well  said  by  Parsons  on 
Contracts,  vol.  2,  page  588:  ''But  on  the  trial,  and  in  respect 
to  all  questions  as  to  the  forms  or  methods,  or  conduct  of  pro- 
cess or  remedy,  the  law  of  the  place  of  the  forum  is  applied." 

In  Sherman  v.  Gassett,  4  Gilman,  521,  after  referring  to  a 
number  of  cases  in  illustration  of  the  rule,  it  is  said:  "The 
cases  above  referred  to,  although  not  precisely  analogous,  yet 
settle  the  principle  that  the  lex  loci  only  governs  in  ascertain- 
ing whether  the  contract  is  valid,  and  what  the  words  of  the 
contract  mean.  When  the  question  is  settled  that  the  contract 
of  the  parties  is  legal,  and  what  is  the  true  interpretation  of 
the  language  employed  by  the  parties  in  framing  it,  the  lex  loci 
ceases,  and  the  lex  fori  steps  in  and  determines  the  time,  the 
mode  and  the  extent  of  the  remedy." 

Statutes  of  limitations  fixing  the  time  within  which  an  ac- 
tion may  be  brought,  laws  providing  for  a  set-off  in  certain 
actions,  and  statutes  providing  that  certain  articles  of  personal 
property,  wearing  apparel,  farming  implements,  and  the  tools 
of  a  mechanic  shall  be  exempt  from  levy  and  sale  upon  execu- 
tion, have  always,  so  far  as  our  observation  goes,  been  regarded 
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by  courts  as  regulations  affecting  the  remedy  which  might  be 
enacted  by  each  State,  as  the  judgment  of  the  legislature  might 
think  for  the  best  interests  of  the  people  thereof.  Bronson  v. 
Kinzie,  1  Howard,  311. 

The  statute  of  Wisconsin,  under  which  appellant  was  not 
liable  to  be  garnisheed,  was  a  law  affecting  merely  the  remedy 
where  an  action  should  be  brought  in  the  courts  of  that  State. 
That  law,  however,  can  not  be  invoked  where  the  remedy  is 
sought  to  be  enforced  in  the  courts  of  this  State.  The  remedy 
must  be  governed  by  the  laws  of  the  State  where  the  action  is 
instituted. 

This  brings  us  to  the  inquiry  whether  the  indebtedness  due 
from  appellant  to  the  defendant  in  the  original  action  was 
liable,  under  our  laws,  to  be  reached  by  garnishee  process. 

Section  14,  of  chapter  62,  entitled  "  Garnishment,"  Revision 
of  1874,  552,  provides:  "  The  wages  and  services  of  a  defend- 
ant, being  the  head  of  a  family  and  residing  with  the  same,  to 
an  amount  not  exceeding  $25,  shall  be  exempt  from  garnish- 
ment. In  case  the  wa^es  or  services  of  such  defendant  in  the 
hands  of  a  garnishee  shall  exceed  $25,  judgment  shall  be  given 
only  for  the  balance  above  that  amount." 

The  evidence  shows  that  the  defendant  in  the  original  action 
was  the  head  of  a  family,  residing  with  the  same;  that  the 
appellant  was  indebted  to  him  in  the  sum  of  $40 — wages 
earned  as  a  laborer  in  the  service  of  appellant.  Under  the 
statute,  therefore,  $25  of  the  amount  due  from  appellant 
was  clearly  exempt,  and  the  remaining  $15  were  subject  to 
the  process  of  garnishment.  The  appellee,  however,  contends, 
that  as  the  defendant  in  the  original  action  was  not  a  resident 
of  this  State,  he  is  not  entitled  to  the  benefit  of  the  provision 
of  the  State.  Neither  the  section  referred  to,  nor  any  other 
section  in  the  chapter  entitled  "  Garnishment,"  excludes  a  non- 
resident defendant  from  claiming  the  protection  of  the  act. 
Had  the  legislature  intended  to  limit  the  benefits  to  be  derived 
from  the  act  to  a  resident  of  the  State,  no  doubt  language 
would  have  been  employed  indicating  that  intent;  in  the  ab- 
sence, however,  of  any  intimation  that  the  act  was  to  be  con- 
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fined  to  a  resident  of  the  State,  we  do  not  feel  authorized  to 
construe  the  act  otherwise  than  as  its  plain  language  would 
indicate. 

The  fifth  section  of  the  chapter  authorized  garnishee  process 
to  issue  in  actions  by  attachment,  and  such  actions  are  frequently 
commenced  against  non-residents;  and  it  is  very  strange,  if  the 
legislature  intended  not  to  exempt  the  wages  of  a  non-resident, 
that  the  process  would  have  been  authorized  in  actions  of  at- 
tachment against  non-residents,  and  section  14  drafted  in 
such  language  as  include  both  resident  and  non-resident  de- 
fendants* 

The  chapter  of  our  statute  entitled  "  Exemptions,"  would 
seem  to  confirm  this  view.  In  that  chapter,  by  section  13, 
certain  personal  property  owned  by  the  debtor  is  exempt  from 
levy  and  sale.  By  section  14  it  is  declared,  such  property  shall 
continue  so  exempt  while  the  family  of  such  person,  or  any  of 
them,  are  removing  from  one  place  of  residence  to  another  in 
this  State. 

Here,  the  exemptions  seem  to  have  been  confined  to  a  resi- 
dent, and  the  conclusion  is  irresistible,  that  if  it  had  been  con- 
templated to  so  confine  the  act  in  regard  to  garnishment,  other 
and  different  language  would  have  been  employed. 

We  are,  therefore,  of  opinion,  that  $15  only  of  the  amount 
which  appellant  owed  to  the  defendant  in  the  original  action 
was  subject  to  be  garnisheed.  The  court,  however,  rendered 
judgment  for  $23.45.  This  was  error,  for  which  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Kodney  House 

v. 

Teustees  of  Schools  of  Town  35,  Eange  10  E. 

1.  Surety — release  by  failure  to  present  debt  against  estate  of  deceased 
principal.  The  statute  providing  that,  where  the  principal  maker  of  a  joint 
note  dies,  the  payee  or  assignee  shall  present  the  same  against  the  estate  of 
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the  decedent  for  allowance,  and  that,  upon  a  failure  to  do  so,  the  sureties 
shall  be  released,  is  not  a  mere  statute  of  limitations.  On  the  contrary,  the 
statute  forms  a  part  of  the  contract,  upon  which  the  sureties  have  a  right  to 
rely,  even  in  case  of  a  note  payable  to  the  trustees  of  schools;  and  if  the 
note  is  not  presented  within  the  time  limited  by  the  statute,  the  sureties  will 
be  released. 

2.  Township  treasurer — liability  of  on  his  bond,  for  failure  to  present 
claim  against  estate  of  deceased  debtor.  If  the  township  treasurer  fails  to 
present  a  note,  payable  to  the  school  fund,  against  the  estate  of  the  principal 
maker,  within  the  time  limited  by  law,  the  sureties  will  be  released,  and  if 
the  amount  is  thereby  lost  to  the  school  fund,  the  treasurer  will  be  liable 
therefor  on  his  official  bond. 

Appeal  from  the  Circuit  Court  of  "Will  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

Mr.  George  S.  House,  for  the  appellant. 

Messrs.  Haley  &  O'Donnell,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

On  March  4,  1869,  a  statute  was  enacted,  providing  that — 

"Whenever  the  principal  maker  of  a  joint  note  shall  depart 
this  life,  it  shall  be  the  duty  of  the  payee  or  assignee  thereof 
to  present  the  same  against  the  estate  of  decedent  for  allow- 
ance, to  the  proper  court,  within  two  years  after  the  granting 
of  letters  testamentary  or  of  administration  on  his  or  her 
estate;  and  if  said  payee  or  assignee  shall  fail  or  neglect  so  to 
do,  the  surety  or  sureties  in  such  note  shall  be  released  from 
the  payment  thereof." 

On  the  1st  of  September,  1871,  while  this  statute  was  in 
full  force,  Michael  L.  Bannon,  as  principal,  and  Rodney  House 
and  Rodney  House,  Jr.,  as  sureties,  gave  their  joint  notes  to 
the  trustees  of  schools,  one  for  $100  and  one  for  $45.57,  each 
payable  one  year  from  date,  with  interest. 

After  these  notes  became  due,  and  on  about  the  10th  of 
October,  1872,  Bannon,  the  principal,  died  intestate,  and  on 
the  4th  day  of  November,  1872,  letters  of  administration  upon 
the  estate  were  issued  to  Maria  L.  Bannon,  who  on  that  day 
qualified  as  such  administratrix. 
24— 83d  III. 
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The  trustees  of  schools,  well  knowing  all  this,  did  not, 
within  two  years  after  the  granting  of  letters  of  administra- 
tion, present  the  notes,  or  either  of  them,  against  the  estate 
of  the  principal  maker,  for  allowance,  but  failed  and  neglected 
so  to  do,  and,  in  fact,  never  so  presented  said  notes. 

On  December  12, 1874,  more  than  two  years  after  the  grant- 
ing of  letters  of  administration,  this  action  was  instituted 
against  the  securities  on  these  notes,  and  judgment  given 
against  them  for  the  amount  of  these  notes  and  interest. 

The  only  question  presented  by  this  record  is,  whether  the 
failure  of  the  plaintiffs  to  present  in  apt  time  these  notes 
against  the  estate  of  Bannon  released  the  sureties  by  operation 
of  law. 

It  is  insisted  by  appellees  that  the  statute  is  not  applicable 
to  payees  of  notes  who  are  public  officers,  having  no  personal 
interest  in  the  joint  notes  in  question,  and  that  this  money, 
belonging  to  the  school  fund,  in  substance  belongs  to  the 
State,  and  while  the  trustees  are,  nominally,  the  payees,  the 
State,  in  fact,  is  the  party  in  whom  the  title  is,  and  that  no 
statute  should  be  construed  to  work  a  forfeiture  or  be  allowed 
to  operate  against  the  State  or  public,  unless  it  be  so  expressly 
provided  in  the  statute.  Appellees  further  suggest  that  this 
is  in  the  nature  of  a  statute  of  limitations,  and  it  is  insisted 
that  no  statute  of  limitations  is  to  bar  suits  by  the  State  or  by 
any  public  officer  who  sues  for  the  benefit  of  the  public,  unless 
the  same  is  made  expressly  applicable  to  such  case.  This  cer- 
tainly presents  a  question  for  grave  consideration.  While  all 
loans  of  school  funds  under  control  of  township  authorities 
are  made  in  the  name  of  trustees  of  schools  of  the  township, 
still  the  business  is  chiefly  transacted  by  the  township  treasurer. 
"  Township  treasurers  shall  loan  *  *  *  all  moneys  which 
shall  come  to  their  hands  by  virtue  of  their  office,  except  such 
as  may  be  subject  to  distribution.  *  *•■  *  For  all  sums  not 
exceeding  $100,  loaned  for  not  more  than  one  year,  two  re- 
sponsible sureties  shall  be  given."  He  is  required  to  give 
bond,  with  sureties,  for  the  faithful  performance  of  "-all  the 
duties  of  his  office"  according  to  the  laws.     It  is  also  enacted 
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that,  "  in  payment  of  debts  by' executors  and  administrators, 
those  due  the  common  school  or  township  fund  shall  have 
preference,"  etc.,  "and  it  shall  be  the  duty  of  the  township 
treasurer  to  attend  at  the  office  of  the  probate  justice,  upon 
the  proper  day,  as  other  creditors,  and  have  any  debts  as  afore- 
said probated  and  classed,  and  to  be  paid  as  aforesaid." 

We  have  arrived  at  the  conclusion  that  the  statute  relied 
upon  is  not  a  mere  statute  of  limitations.  On  the  contrary, 
we  think  that  the  securities  upon  these  notes,  in  the  making 
of  these  notes,  had  the  right  to  rely  upon  this  statute  as  a  part 
of  their  contract.  The  trustees  of  schools,  in  accepting  these 
notes  (through  the  action  of  the  township  treasurer,  acting  in 
their  name),  contracted  with  these  sureties,  that,  in  case  of 
Bannon's  death,  these  notes  should  be  presented  by  the  town- 
ship treasurer  (acting  in  the  name  of  the  trustees  of  schools) 
against  Bannon's  estate,  in  apt  time,  for  allowance  and  pay- 
ment, and  that,  unless  presented  within  two  years  from  the 
elate  of  the  letters  of  administration,  these  sureties  should  be 
released.  Shall  the  school  fund,  then,  ultimately  suffer  and 
lose  this  money?  ISTot  at  all.  It  may,  possibly,  yet  be  col- 
lected from  Bannon's  estate.  If,  however,  this  resource  be 
unavailing,  the  township  treasurer  and  his  sureties  are  liable 
on  his  official  bond  for  the  amount  lost,  by  his  failure  to  pre- 
sent the  claim,  as  the  statute  required,  in  apt  time,  against 
Bannon's  estate.  The  defense  offered  in  the  court  below  ought 
to  have  been  heard. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
directions  to  permit  defendants  in  the  court  below  to  plead  to 
the  declaration. 

Judgment  reversed. 
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Edgae  Reading 

v. 

William  E.  Traver  et  al. 

Evidence — weight  of,  depends  on  circumstances.  On  a  question  of  pay- 
ment, the  evidence  of  a  party  and  the  receipt  of  the  other  party  may  be 
overcome  by  the  testimony  of  such  other  party  and  corroborating  circum- 
stances, as  showing  the  receipt  to  have  been  given  for  checks  previously 
made. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
S.  M.  Moore,  Judge,  presiding. 

Messrs.  Springer  &  Scovil,  for  the  appellant. 
Messrs.  Abbott  &  Oliver,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  in  the  Superior  Court  of  Cook 
county,  instituted  by  William  E.  Traver  and  William  Slemint, 
complainants,  and  against  Edgar  Reading,  defendant,  to  en- 
force a  mechanic's  lien,  which  resulted  in  a  decree  as  prayed, 
and  from  which  the  defendant  appeals. 

The  principal  point  made  by  appellant  is,  that  the  decree  is 
against  the  weight  of  the  evidence. 

We  have  carefully  examined  the  testimony,  and  are  of  opin- 
ion the  decree  is  sustained  by  the  evidence.  By  the  contract, 
appellees  were  to  erect  the  buildings  for  the  agreed  sum  of 
five  thousand  dollars,  and  appellant  accepted  them  as  comple- 
ted. They  also  furnished  extra  labor  and  materials,  and 
claimed  to  be  due,  as  a  balance,  the  sum  of  nine  hundred  and 
forty-five  dollars  and  eighty-two  cents. 

The  controversy  grows  out  of  a  payment  of  seven  hundred 
dollars  made  on  April  7,  1874.  Appellant  claims  he  paid 
that  sum  in  currency  to  appellees  on  that  day,  and  for  which 
he  took  their  receipt.  To  this  appellant  testified,  when  exam- 
ined as   a  witness  in  the   cause,  and   produced  the   receipt, 
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signed  by  Traver  and  Slemint.  The  receipt  produced  in  evi- 
dence bears  date  April  7,  1874,  and  at  the  end  of  it,  after  a 
dash  ( ),  the  words  "  in  currency,"  are  found. 

On  the  24th  of  March  preceding,  appellant  gave  his  check  to 
appellees,  on  the  Third  National  Bank,  for  two  hundred  and 
fifty  dollars,  and  on  the  25th  of  the  same  month,  another  check 
on  the  same  bank  for  four  hundred  and  fifty  dollars,  the  first 
check  payable  to  Traver  and  Slemint  "  or  bearer,"  the  last,  to 
same  or  order. 

The  claim  by  appellees  is,  that  this  receipt  of  April  7,  1874, 
was  given  to  cover  these  two  checks,  and  for  no  other  or  differ- 
ent purpose. 

The  payment,  if  made,  was  made  to  Traver,  and  he  testifies, 
positively,  the  receipt  was  for  the  two  checks — that  he  gave  it 
some  days  after  he  got  the  checks,  and  got  no  money  when  he 
gave  that  receipt,  and  that  it  is  the  only  seven  hundred  dollar 
receipt  he  ever  gave.  It  seems  that  Traver  attended  to  the 
money  matters  of  the  concern. 

It  is  urged  by  appellant,  that  inasmuch  as  his  testimony  as 
to  this  payment  is  positive,  and  the  receipt  also,  it  should  out- 
weigh that  of  appellee  Traver,  which  is  not  so  positive.  We 
fail  to  see  wherein  it  is  of  a  less  positive  character  than  appel- 
lant's; and  a  receipt,  though  positive  on  its  face,  is  open  to 
explanation.  Traver  swears,  most  distinctly,  "  he  credited 
appellant  with  the  seven  hundred  dollars  and  receipted  for  the 
seven  hundred  dollars,  but  it  was  two  checks — that  was  the 
first  money  appellant  paid  him — the  receipt  is  seven  hundred 
dollars  and  the  checks  are  seven  hundred  dollars,  and  that  is 
my  signature.  I  will  swear  that  is  the  receipt  for  those  two 
checks."  After  speaking  of  crediting  Reading  with  seven 
hundred  dollars,  he  is  asked,  is  that  the  seven  hundred  dollars 
that  the  receipt  is  given  for,  and  that  those  two  checks  are  fori 
He  answers,  yes,  sir,  I  think  it  is;  and  being  asked,  "don't 
you  know  it  is?"  he  answers,  "yes,  sir;  the  only  seven  hun- 
dred dollar  receipt  I  ever  gave."  Taking  his  entire  testimony, 
it  is  of  a  character  as  positive  as  that  of  appellant. 
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But  if  the  scales  were  at  an  equipoise  in  this  respect,  there 
are  circumstances  which  compel  them  to  settle  down  in  favor 
of  appellees,  and  that  most  decidedly.     They  are  these: 

In  the  first  place,  appellees  were  at  the  house  of  appellant 
about  the  time  the  buildings  were  finished,  near  August  1, 
1874,  for  the  purpose  of  a  settlement,  had  by  appointment. 
Appellees,  then  and  there,  produced  their  account  book,  and 
appellant  his  receipts  and  vouchers,  and  they  were  compared, 
appellant  checking  off  the  several  amounts  upon  appellees' 
book.  Appellant's  vouchers  corresponded  with  this  book, 
with  the  exception  of  an  item  of  six  hundred  dollars,  about 
which  we  will  hereafter  remark.  At  this  time  the  books  of 
appellees  showed  these  two  checks,  one  of  two  hundred  and 
fifty  dollars,  of  March  24,  and  one  of  four  hundred  and  fifty 
dollars,  of  March  25,  to  the  credit  of  appellant,  and  it  was  not 
then  claimed  or  pretended  by  appellant  that  he  was  entitled 
to  an  additional  credit  of  seven  hundred  dollars,  as  of  April  7, 
1874.  All  the  matters  of  interest  existing  between  these  par- 
ties were  then  fresh  in  their  recollection,  and  it  is  incredible,  if 
appellant  was  entitled  to  this  additional  credit,  that  he  did  not 
then  mention  it. 

Appellant  was  a  banker,  and,  from  his  own  statement,  a 
careful  business  man,  who  made  it  a  point  to  take  receipts  at  the 
time  he  paid  money  or  gave  a  check.  This  record  shows,  that 
for  nearly  all  the  checks  appellant  gave  these  parties,  he  took 
an  accompanying  receipt,  stating,  in  the  body  of  the  receipt, 
the  payment  was  "  in  check,"  and  so  when  currency  was  paid, 
in  the  body  of  the  receipt  it  was  so  stated.  Being  so  careful, 
but  having  forgotten  or  omitted  to  take  receipts  for  the  checks 
of  the  24th  and  25th  March,  what  is  more  natural,  when  re- 
minded of  it  a  few  days  afterwards,  on  April  7,  that  he  should 
ask  for  and  obtain  the  receipt  in  question? 

There  is  another  circumstance  to  be  considered.  Appellant 
was  a  banker.  He  does  not,  in  his  testimony,  say  when  he 
paid  this  seven  hundred  dollars.  If  it  was  paid  at  his  bank, 
it  is  hardly  to  be  believed  he  took  it  out  of  his  pocket,  nor  is  it 
reasonable  he  had  an  amount  of  money  so  large  about  his  per- 
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son  while  at  the  bank  or  in  his  house.  It  is  not  usual  for  a 
banker  to  carry  on  his  person  so  much  money,  or  keep  it  in 
his  house  to  pay  out  on  demand.  His  practice  is,  almost  uni- 
versally, to  deposit  in  bank,  and  check  it  out  as  needed.  It  is 
not  believed  one  banker  in  a  thousand  keeps  on  his  person  or 
in  his  house  so  large  a  sum  of  money  as  seven  hundred  dollars. 

There  is  another  circumstance  which  aids  in  settling  the 
balance  in  favor  of  appellees. 

It  will  be  remembered,  when  the  parties  were  together  for 
an  examination  of  their  accounts,  preparatory  to  a  settlement, 
the  receipt  of  appellees  was  produced  by  appellant,  dated  May 
11, 1874,  for  one  thousand  four  hundred  and  ninety-nine  dol- 
lars and  seventy  cents,  six  hundred  dollars  of  which  appellant 
claimed  was  for  currency  then  paid  to  appellees.  By  the  con- 
tract between  these  parties,  appellees  agreed  to  take  of  appel- 
lant, in  part  payment,  a  note  on  one  M.  F.  Hale,  for  eight 
hundred  and  eighty-eight  dollars,  and  a  piano,  valued  at  six 
hundred  dollars 

This  same  claim  is  made  by  appellant  now,  while  the  proof 
most  incontestably  shows  that  not  one  dollar  of  money  was 
paid  by  appellant  at  the  time  the  receipt  was  given,  but  that 

tit  was  intended  to  cover  the  Hale  note,  with  interest,  and  the 
piano.  Here  is  shown  a  fraudulent  attempt  by  appellant  to 
obtain  six  hundred  dollars  to  which  he  was  not  entitled,  and 
never  paid  in  money,  by  means  of  a  receipt  given  some  time 
after  the  transaction.  This  attempt  must  have  weighed  with 
the  court  trying  this  case  as  to  the  receipt  for  seven  hundred 
dollars,  and  appellant  swore  equally  strong  as  to  this  six  hun- 
dred dollars  being  a  cash  or  currency  payment,  as  to  this  seven 
I  hundred  dollar  receipt.  There  is  not  the  slightest  doubt  this 
receipt  of  April  7  was  intended  to  cover  the  two  checks  of 
March  24  and  March  25,  and  for  no  other  purpose. 
There  is  another  circumstance.  If  appellant's  claim  was 
recognized,  it  would  show  a  case  where  contractors  have  been 
paid  twice  as  much  as  they  had  earned  at  the  time  of  payment. 
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of  like  business,  the  most  convincing  testimony  should  be  re- 
quired to  establish  the  fact. 

As  to  the  receipt  closing  with  the  words  "  in  currency,"  to 
give  it  individuality,  it  is  only  necessary  to  say,  in  view  of  all 
the  facts  disclosed  in  the  record,  especially  in  regard  to  the 
piano,  appellant  would  not  scruple  to  put  these  words  where 
they  are  found. 

On  a  review  of  all  the  evidence,  we  have  no  doubt  the  judg- 
ment and  decree  of  the  Superior  Court  is  correct,  and  it  must 
be  affirmed. 

Judgment  affirmed. 


Patrick  Gavagan 
v. 
Theodore  H.  Bryant  et  al. 

1.  Fkaud — innocent  purchaser  not  affected  by  fraud  of  a  prior  grantee. 
An  innocent  purchaser  of  real  estate  in  good  faith,  for  a  valuable  consider- 
ation, where  the  record  shows  the  title  in  his  grantor,  will  be  protected,  and 
a  prior  owner,  from  whom  a  conveyance  was  obtained  through  fraud  and 
circumvention,  can  not  recover  in  ejectment  against  him. 

2.  If  one  of  two  innocent  persons  must  suffer  a  loss,  he  who  contribu- 
ted to  it,  or  enabled  another  to  commit  a  wrong,  must  bear  it.  If  a  party 
signs  and  acknowledges  a  deed,  supposing  it  to  be  a  lease,  without  reading 
the  same,  and  thereby  enables  his  grantee  to  sell  the  property  to  an  innocent 
purchaser  for  a  valuable  consideration,  the  title  will  pass  to  such  purchaser, 
and  the  grantor  must  bear  the  loss. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  W.  K.  McAllister,  Judge,  presiding. 

This  was  an  action  of  ejectment,  bj  Patrick  Gavagan  against 
Theodore  H.  Bryant,  Emily  J.  Bryant,  Emeline  Castle  and 
Edward  II.  Castle,  for  the  recovery  of  lot  29  in  block  61  in 
the  Canal  Trustees'  sub-division  of  section  7,  town  39  north, 
range  14  east,  and  known  as  No.  245  Warren  Avenue,  in  the 
city  of  Chicago. 
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Mr.  Albion  Cate,  for  the  plaintiff  in  error. 
Messrs.  Ellis  &  Frake,  for  the  defendants  in  error. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Plaintiff  in  error  brought  an  action  of  ejectment  in  the  cir- 
cuit court  of  Cook  county,  against  defendants  in  error,  to 
recover  a  lot  of  ground  in  the  city  of  Chicago.  The  Bryants 
pleaded  the  general  issue,  and  disclaimed  any  interest  in  the 
land.  The  Castles  pleaded  the  general  issue.  The  case  was 
tried  by  the  court  without  a  jury,  by  consent  of  parties.  The 
court  found  for  defendants,  and  denied  a  motion  for  a  new 
trial,  and  plaintiff  prosecutes  this  writ  of  error,  and  asks  a 
reversal. 

It  appears  that  plaintiff  in  error  was,  on  and  prior  to  the 
1st  of  February,  1868,  the  owner  of  the  lot  in  fee.  He  and 
Theodore  H.  Bryant  were,  at  that  time,  both  employed  by 
Piatt  &  Thorn,  the  first  as  drayman  and  the  fatter  as  their 
bookkeeper.  Plaintiff  in  error  testified  that,  prior  to  that 
time,  Bryant  had  frequently  proposed  to  purchase  the  lot,  but 
he  always  refused  to  sell;  that  Bryant  then  proposed  to  lease 
it  for  ten  years,  which  he  declined,  but  finally  consented  to 
lease  it  to  him  for  five  years;  that  Bryant  presented  him  with 
what  he  represented  to  be  a  lease,  which  he  signed,  and  Bry- 
ant then  paid  him  $100,  being  one  year's  rent;  that  soon  after- 
wards, one  evening  at  dusk,  Bryant  came  to  the  barn,  bring- 
ing with  him  one  Pease,  a  notary  public,  and  that  Bryant 
privately  told  him  he  was  about  leasing  the  property  to  Pease, 
and  wanted  plaintiff  in  error  to  acknowledge  his  signature; 
that  the  paper  was  showed  to  him  folded,  and  the  notary  asked 
him  if  it  was  his  signature,  and  he  replied  that  it  was;  that 
when  the  lease  was  signed,  a  boy  about  14  years  old  signed  it 
as  a  witness ;  that  subsequently  Bryant  brought  to  him  another 
paper,  folded,  for  him  to  sign,  saying  that  it  was  for  the  cost 
of  getting  an  abstract  and  looking  up  the  title.  This  paper 
bore  the  name  of  Fred.  Thorn,  a  boy,  as  a  witness.  Plaintiff 
in  error  paid  all  taxes  for  1869-70,  and  special  assessments  for 
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1871 ;  that  Bryant  gave  to  plaintiff  in  error  four  notes,  each 
for  $100,  for  the  balance  of  the  rent. 

In  the  fall  of  1871,  plaintiff  in  error  testified,  in  passing 
the  lot,  he  discovered  a  much  finer  house  -thereon  than  a 
lease  for  five  years  would  justify.  He  afterwards  investigated 
the  matter,  and  found  Mrs.  Castle  had  erected  the  house,  cost- 
ing about  $6000,  claiming  to  own  the  lot  in  fee. 

It  was  stipulated  that  a  warranty  deed  from  Theodore  H. 
Bryant  and  wife  to  E.  J.  Bryant,  for  the  premises,  dated  Jan- 
uary 10,  1870,  and  recorded  January  14, 1870,  also  a  warranty 
deed  from  Emily  J.  Bryant  to  Emeline  Castle,  for  the  same 
premises,  dated  May  21,  1870,  and  recorded  May  26,  1870, 
were  read  in  evidence.  An  agreement  purporting  to  have 
been  signed  by  plaintiff  in  error  and  Theodore  H.  Bryant, 
dated  the  12th  day  of  February,  1868,  and  acknowledged  be- 
fore B.  L.  Pease  on  the  24th  day  of  November,  1869,  was  read 
in  evidence.  This  is  an  agreement  by  plaintiff  in  error  to  sell 
and  convey  the  property  to  Bryant  for  $1100,  to  be  paid  within 
two  years  from  its  date.  There  were  indorsed  on  the  back  of 
the  agreement  some  assignments  not  material  to  this  case, 
also  a  receipt  of  $90  in  cash,  of  Bryant,  and  of  notes  for  the 
balance  on  'the  contract. 

Defendants  also  read  in  evidence  a  warranty  deed  for  the 
property  from  plaintiff  in  error  to  Bryant,  dated  the  28th  day 
of  February,  1868,  and  acknowledged  before  B.  L.  Pease  on 
the  10th  day  of  January,  1870,  which  was  recorded  on  the 
14th  day  of  January,  1871,  in  the  proper  office,  thus  deriving 
title  from  plaintiff  in  error  and  vesting  it  in  Mrs.  Castle,  and 
fully  and  effectually  defeating  a  recovery  by  him  unless  he  has 
shown  facts  sufficient  to  destroy  the  title  shown  by  Mrs.  Castle. 
He  insists  that  he  never  intended  to  sign  anything  but  a 
lease  and  the  paper  in  reference  to  the  abstract,  and  if  he  ever 
executed  a  contract  to  convey  the  land,  or  a  deed  of  convey- 
ance, it  was  procured  by  fraud  and  circumvention,  and  it  was 
void. 

"We  will  not  stop  to  inquire  whether  the  evidence  adduced 
by  plaintiff  in  error  is  sufficient  to  overcome  his  deed  regu- 
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larly  acknowledged  before  a  proper  officer.  The  question  is, 
whether  Mrs.  Castle,  who  is  admitted  to  have  been  an  innocent 
purchaser  in  good  faith,  and  for  a  valuable  consideration  paid 
and  discharged,  can  be  affected  by  the  alleged  fraud.  The 
evidence  shows,  and  it  is  not  controverted,  that  she  had  no 
notice  or  anything  to  excite  inquiry  to  find  whether  the  deed 
was  fairly  and  honestly  made,  or  procured  by  fraud. 

The  deed  and  the  acknowledgment  were  regular,  and  the 
certificate  of  acknowledgment  made  by  the  notary  public  is 
unquestionably  genuine.  It  proves  the  fact  of  acknowledg- 
ment, and  the  officer  swears  that  plaintiff  in  error  did  acknowl- 
edge it  and  the  agreement.  Then,  the  deed  being  regular,  and 
nothing  to  excite  suspicion,  was  Mrs.  Castle  protected  in  her 
purchase? 

It  may  be  well  doubted  whether  the  proof  is  sufficient,  even 
oetween  plaintiff  in  error  and  Bryant,  had  the  contest  been 
between  them,  to  overcome  and  destroy  the  deed;  but  even  if 
it  were,  Mrs.  Castle  must  be  protected  as  an  innocent  pur- 
chaser for  value.  She  has  done  no  wrong,  has  acted  on  the 
record  as  she  found  it,  and  this,  too,  by  the  acts  of  plaintiff  in 
error.  He  concedes  that  he  executed  the  deed,  but  insists  that 
it  was  fraudulently  obtained  from  him,  but  not  by  any  act  of 
hers.  He  admits  that  he  could  read,  with  spectacles,  but  only 
indifferently.  Yet,  had  he  exercised  reasonable  prudence,  and 
no  more  than  ordinary  caution,  he  would  not  have  been  induced 
to  execute  the  deed.  Then  why  place  the  loss  on  her,  not  only 
of  the  price  she  paid  for  the  lot,  but  the  improvements  she 
placed  thereon,  when  she  has  been  guilty  of  no  wrong  or  omis- 
sion of  any  duty? 

Plaintiff  does  not  seem  to  have  been  vigilant  in  regard  to 
the  condition  of  the  property.  He  permitted  Mrs.  Castle, 
after  her  purchase,  to  go  on  and  improve  the  same  at  large 
expense,  without  the  slightest  warning  or  notice  that  he  claimed 
to  be  the  owner.  It  is  true,  there  is  no  direct  evidence  that 
he  knew  the  fact,  but  it  would  be  singular  if  he  took  no  inter- 
est in  seeing  in  what  manner  the  tenant  was  improving  the 
property.     It  is  almost  incredible,  that  he  would  for  so  great 


380  Gavagan  v.  Bryant  et  al.  [Sept.  T. 

Opinion  of  the  Court. 

a  length  of  time  remain  ignorant  of  the  improvements  being 
made  on  the  lot.  .  If  he  was  not  informed,  he  must  be  a  singu- 
lar exception  among  men. 

If  what  he  says  is  true,  but  it  does  not  by  any  means  appear 
to  us  to  be  so,  still,  by  his  negligence,  he  placed  it  in  the  power 
of  Bryant  to  sell  an  apparently  good  title  to  an  innocent  pur- 
chaser, and  the  rule  is,  that,  where  one  of  two  innocent  per- 
sons must  suffer  a  loss,  he  who  contributed  to  it,  or  enabled 
another  to  commit  the  wrong,  must  bear  the  loss.  Had  plain- 
tiff, even  if  what  he  says  is  true,  used  the  care  he  should  have 
done,  he  would  have  read  the  instrument,  and  had  he  done  so, 
he  would  not  have  executed  the  deed,  and  thereby  have  enabled 
Bryant  to  sell  the  property  so  as  to  pass  the  title  into  the  hands 
of  a  bona  fide  purchaser. 

No  authority  has  been  referred  to  as  holding  that,  where  a 
deed  may  have  been  obtained  by  fraud,  a  conveyance  from  such 
a  fraudulent  grantee  to  an  innocent  purchaser  will  be  set  aside 
because  of  the  fraud  committed  by  the  first  grantee.  But  it 
is  believed  that  the  rule  is  uniformly  adhered  to,  that  such  a 
bona  fide  purchaser  will  be  protected.  No  well  adjudged  case 
has  come  under  our  observation,  nor  do  we  believe  such  a  case 
can  be  found,  which  holds  a  different  doctrine. 

When  we  consider  the  whole  case,  we  are  clearly  of  opinion 
that  Mrs.  Castle  must  be  protected  in  her  title.  Plaintiff 
iii  error  failed  to  establish  such  a  title  as  to  enable  him  to  re- 
cover, and  the  court  below  did  not  err  in  finding  for  defend- 
ants.    The  judgment  must  be  affirmed. 

.  Judgment  affirmed. 
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Rachel  E.  Whitaker 

v. 

Stephen  S.  Miller  et  al. 

1.  Conveyance — deed  without  grantee  is  invalid.  A  deed  for  land  with- 
out the  name  of  a  grantee,  when  it  is  acknowledged  and  delivered,  is  in- 
valid. There  must  be  in  every  grant  a  grantor,  a  grantee  and  a  thing  granted ; 
and  a  deed  wanting  in  either  essential,  is  absolutely  void. 

2.  Same — right  to  fill  grantee's  name  in  blank.  A  blank  in  a  deed  as  to 
the  name  of  a  grantee,  can  not  be  filled  in  favor  of  a  subsequent  innocent 
purchaser,  by  inserting  the  name  of  one  having  no  interest,  and  not  author- 
ized, under  a  parol  authority,  to  insert  the  name  of  one  who  will  exchange 
furniture  for  the  land,  especially  after  the  authority  is  revoked  by  a  demand 
for  the  deed  by  the  grantor. 

3.  A  grantee  in  a  void  deed  takes  nothing,  and  therefore  can  pass  no  title 
by  his  conveyance  which  even  a  court  of  equity  will  enforce  against  the 
true  owner,  who  has  been  guilty  of  no  wrong. 

4.  Where  a  party  executed  a  deed  for  certain  suburban  lots  in  Chicago, 
leaving  the  grantee's  name  in  blank,  and  delivered  the  same  to  a  person,  to 
be  exchanged  for  furniture,  without  having  read  the  same,  and  not  knowing 
that  it  contained  other  valuable  lands,  and  on  the  next  day  demanded  the 
same,  but  was  assured  of  its  destruction,  and  such  person  filled  the  blank 
with  the  name  of  a  party  who  did  not  exchange  furniture,  but  was  a  naked 
trustee  for  the  person  inserting  his  name,  and  the  grantor,  as  soon  as  apprised 
of  the  fraud,  filed  her  bill  to  set  aside  the  deed,  it  was  held,  that  she  was  not 
estopped  in  equity  from  asserting  the  truth,  as  against  parties  claiming  to  be 
subsequent  purchasers  without  notice  of  the  facts. 

5.  Notice — arising  from  possession  of  land.  The  possession  of  land  by 
a  party,  through  his  tenants,  is  notice  to  all  the  world  of  his  rights  in  the 
premises,  and  without  inquiry  of  him  no  one  can  claim  to  be  an  innocent 
purchaser,  as  against  him. 

6.  Deed — no  title  passes  without  delivery.  No  title  passes  by  a  deed  for 
lands,  without  it  has  been  delivered. 

Writ  of  Error  to  the  Circuit  Court  of  Livingston  county ; 
the  Hon.  Nathaniel  J.  Pillsbury,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Rachel  E.  Whitaker  against 
Stephen  S.  Miller,  John  F.  Battles,  Edgar  A.  Congdon,  Myron 
L.  Pearce,  George  W.  Newcomb  and  Azariah  Eddy,  to  set 
aside  a  certain  deed  of  complainant  purporting  to  convey  the 
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west  one-half  of  the  south-west  quarter  of  section  26,  towTiship 
26  north,  range  8  east  of  the  third  principal  meridian,  in  Liv- 
ingston county,  Illinois,  as  a  cloud  upon  complainant's  title. 

The  facts  attending  the  execution  of  this  deed  are  stated  in 
the  opinion  of  the  court.  The  bill  further  shows  that  the  deed 
from  complainant  to  Battles  was  dated  Oct.  31,  1872,  and  re- 
corded on  Nov.  13,  1872;  that  Battles,  by  deed  dated  Dec.  2, 
1872,  for  the  expressed  consideration  of  $3800,  conveyed  said 
land  to  Miller,  and  that  Congdon,  Pearce,  Newcomb  and  Eddy 
have,  or  claim  to  have,  some  title  or  interest  in  the  land,  by 
convej^ances  from  Miller. 

The  cause  was  heard  on  bill,  answers,  replication,  and  testi- 
mony of  witnesses  taken.  On  the  hearing,  the  court  dismissed 
the  bill. 

Mr.  J.  W.  Chickering,  and  Messrs.  Morris,  DeWolf  & 
Singleton,  for  the  plaintiff  in  error. 

Mr.  C.  M.  Hardy,  and  Mr.  William  J.  Herrick,  for  the 
defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  contention  in  this  case  has  reference,  principally,  to  the 
lands  situated  in  Livingston  county.  What  contracts  com- 
plainant and  Miller  may  have  had  in  regard  to  Iowa  lands  and 
Chicago  suburban  lots,  is  a  matter  of  no  consequence,  as  the 
case  comes  before  us,  further  than  they  show  the  manner  of 
dealing  between  the  parties.  Under  the  evidence,  it  can  not 
be  seriously  disputed,  the  deed  to  Battles  for  the  land  in  Liv- 
ingston county  was  executed  in  blank,  and  his  name  subse- 
quently inserted  as  grantee,  without  the  knowledge  or  consent 
of  the  grantor.  The  proof  is  also  clear  it  was  executed  under 
the  belief  the  property  described  in  it  was  Chicago  suburban 
lots.  The  original  deed  is  with  the  record,  and  from  an  in- 
spection, it  plainly  appears  the  name  of  the  grantee  was  written 
in  it  at  a  different  time  from  the  body  of  the  deed.  It  was 
incumbent  on  Miller  and  those  claiming  under  him  to  explain 


1876.]  Whitaker  v.  Miller  et  at.  383 

Opinion  of  the  Court. 

this  palpable  alteration  in  the  deed.  This  they  have  not 
done. 

It  is  conceded.  Battles  never  had  any  interest  in  the  lands. 
According  to  Miller's  own  testimony,  the  deed  to  him  was  for 
his  benefit.  The  grantee  named  was  simply  a  trustee  for 
Miller. 

Complainant  is  positive,  she  never  acknowledged  but  four 
deeds  in  her  transactions  with  Miller — one  to  the  Iowa  land, 
in  blank,  by  his  directions  and  procurement;  one  to  her  father, 
for  Chicago  lots:  one  to  her  father,  for  the  lands  in  Livingston 
county;  and  one' other,  as  she  supposed,  for  two  Chicago  sub- 
urban lots.  She  declares  most  positively,  she  never  heard  of  Bat- 
tles, and  never  made  any  deed  to  him  for  any  property.  To  the 
same  effect  is  the  testimony  of  her  father,  who  was  really  the 
beneficial  owner  of  all  the  property.  Their  testimony,  in  this 
regard,  is  not  overcome  by  anything  in  the  testimony  of  Miller. 
It  seems  to  us  his  conduct  in  the  several  transactions  is  mys- 
terious and  inexplicable.  Adopting  his  own  version  of  the 
transaction,  the  name  of  Battles  was  inserted  in  the  deed  as 
grantee,  without  any  reason  whatever.  Battles  had  not  bought 
the  land,  and  had  no  interest  in  it.  It  was  at  the  suggestion 
of  Miller  the  deed  for  the  Iowa  land  was  executed  in  blank, 
and  was  afterwards  filled  up,  perhaps  with  the  name  of  his 
wife.  The  deed  for  the  two  lots  to  be  exchanged  for  furniture 
for  complainant  was  also  executed  in  blank,  by  his  procure- 
ment, and  under  his  advice.  Actual  conveyances  of  real  prop- 
erty are  not  usually  made  in  that  way.  Unless  some  fraud  or 
advantage  was  meditated,  we  are  at  a  loss  to  understand  why 
so  many  deeds  were  executed  in  blank.  The  facts  proven  are 
calculated  to  make  the  impression  it  was  a  plan  adopted  to 
overreach  complainant,  who  was  a  young  woman  without  ex- 
perience in  business  matters,  and  who  evidently  relied  with 
great  confidence  on  Miller's  integrity  as  a  business  man. 

It  is  evident  the  signature  to  the  deed  is  the  genuine  signa- 
ture of  complainant,  and  it  was,  no  doubt,  acknowledged;  but 
her  theory  is,  it  was  executed  in  blank  by  the  procurement  of 
Miller,  under  the  belief,  induced  by  his  assurances,  the  prop- 
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erty  embraced  in  it  were  two  Chicago  lots,  which  she  wished 
to  exchange  for  furniture,  when  in  fact  it  contained  the  lands 
involved  in  this  litigation,  and  subsequently  the  name  of 
Battles  was  inserted  as  grantee,  without  her  knowledge  or  con- 
sent. Her  explanation  is,  that  Miller  represented  to  her  the 
trade  for  the  furniture  could  not  be  effected  unless  it  was  at- 
tended to  at  once,  and  urged  to  immediate  action.  She 
acknowledged  the  deed  without  reading  the  description  of  the 
property,  relying  on  the  good  faith  and  assurances  of  Miller, 
but  did  observe  it  was  in  blank  and  contained  the  name  of  no 
grantee.  This  theory  of  the  case,  in  our  opinion,  is  better 
sustained  by  the  evidence  than  any  other.  All  that  militates 
against  it  is  the  unsupported  testimony  of  Miller.  Every  un- 
controverted  fact  in  the  case  is  in  harmony  with  it  and  is 
inconsistent  with  any  other  hypothesis.  Miller's  conduct, 
from  his  first  interview  with  complainant  and  her  father,  is 
singular,  if  we  characterize  it  by  no  stronger  term.  !N"o  rea- 
son has  been  assigned,  nor  can  any  be,  consistently  with  the 
usual  mode  of  doing  business,  for  procuring  so  many  deeds  to 
be  executed  in  blank,  nor  has  any  explanation  been  made  of 
the  fact  he  filled  the  blank  in  the  deed  with  the  name  of  Bat- 
tles, a  party  who  had  no  sort  of  interest  in  the  land.  It  stands 
admitted,  the  name  of  Battles  was  written  in  the  deed  at  a 
different  time  from  the  other  written  portions.  But  above  all, 
what  good  reason  can  be  assigned  for  the  destruction  of  the 
deed,  which  he  concedes  was  for  two  Chicago  lots,  before  com- 
plainant reached  his  office  on  the  next  morning?  It  was  not 
his  deed,  and  he  had  no  right  to  destroy  it.  He  had  every 
reason  to  believe  she  would  shortly  return  to  ascertain  whether 
the  contemplated  trade  for  furniture  had  been  consummated. 
The  conclusion  is  evident,  to  our  minds,  and  is  warranted  by 
the  evidence,  the  last  deed  acknowledged  by  complainant, 
under  the  direction  of  Miller,  in  such  great  haste,  was  not  a 
deed  for  Chicago  lots,  but  was  a  deed  for  the  lands  in  Living- 
ston county.  The  fact  it  was  in  blank,  seems  to  have  been  a 
plan  adopted  to  throw  complainant  off  her  guard.  The  whole 
affair  has  much  the  appearance  of  a  cunningly  devised,  scheme 
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to  overreach  complainant  and  her  father,  and  deprive  them  of 
valuable  property. 

As  we  have  seen,  the  deed  was  executed  in  blank,  and  the 
law  has  been  definitely  settled  by  the  decision  of  this  court, 
in  Chase  v.  Palmer,  29  111.  306,  a  deed,  without  the  name  of 
a  grantee  when  it  is  acknowledged,  is  invalid.  It  is  said,  there 
must  be,  in  every  grant,  a  grantor,  a  grantee  and  a  thing 
granted,  and  a  deed  wanting  in  either  essential  is  absolutely 
void.  Holding,  as  we  do,  the  deed  was  executed  in  blank,  the 
most  favorable  view  that  can  be  taken  is,  that  there  was  parol 
authority  from  the  grantor  to  fill  in  the  grantee's  name,  and 
hence  the  deed  would  be  valid  as  to  innocent  purchasers.  But 
there  are  two  insuperable  objections  to  this  position:  First, 
the  authority  was  not  to  fill  the  blank  with  the  name  of  Bat- 
tles, but  with  the  name  of  the  person  with  whom  the  lots  were 
to  be  exchanged  for  furniture;  and,  second,  that  parol  author- 
ity, whatever  it  may  have  been,  was  unequivocally  revoked  on 
the  next  morning  when  the  grantor  demanded  her  deed  and 
was  assured  it  had  been  destroyed.  The  rights  of  no  innocent 
purchasers  had  then  intervened,  and  what  Miller  may  have 
done  afterwards  could  not  bind  her. 

It  follows,  as  a  corollary  from  the  premises,  the  deed  execu- 
ted in  blank  as  it  was,  without  any  authority  from  the  grantor, 
by  parol  or  otherwise,   to  fill  the  blank,  did  not  divest  com- 

Iplainant  of  her  title  to  the  lands.  It  is  illogical  to  say  there 
can  be  a  purchaser  without  notice,  in  the  technical  sense  of 
the  common  law,  against  which  the  courts  will  render  no  as- 
sistance under  a  deed  absolutely  void.  Equity  will  rather 
disarm  a  party  of  such  a  title  as  against  the  true  owner,  who 
has  himself  been  guilty  of  no  wrong.  This  is  plain  on  prin- 
ciple. It  is  for  the  simple  reason,  the  grantee  in  a  void  deed 
takes  nothing  and  therefore  can  grant  nothing.  No  title  is 
derived  that  can  be  enforced  or  maintained  in  any  court;  and, 
at  most,  it  is  but  a  cloud  upon  the  title  of  the  owner,  which, 
under  our  statute,  equity  will  remove. 
Nor  do  we  discover  anything  in  the  conduct  of  complainant 
that  would  or  ought,  equitablv,  to  estop  her  from  asserting  the 
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truth  as  against  parties  claiming  to  be  purchasers  from  Miller, 
whether  with  or  without  notice.  Without  unreasonable  delay- 
after  discovering  what  had  been  done,  she  filed  this  bill,  which 
apprised  all  parties  of* what  rights  she  claimed  in  the  premises. 
Our  understanding  of  the  evidence  is,  she  never  knowingly 
executed  a  deed  in  blank  for  these  lands,  nor  did  she  do  any- 
thing she  could  reasonably  anticipate  Miller  could  use  to  per- 
petrate a  wrong  upon  any  one.  On  the  next  morning  after  its 
execution  she  made  every  possible  effort  to  get  back  what  she 
supposed  was  a  deed  in  blank  for  Chicago  suburban  lots,  and 
was  most  positively  assured  it  had  been  destroyed.  When 
she  called  the  following  day  for  the  same  purpose,  she  was 
again  solemnly  assured  it  had  been  torn  up.  Pieces  of  what 
was  said  to  be  the  deed  were  exhibited  to  her  as  proof  of  its 
absolute  destruction.  What  more  could  she  have  done  to 
recall  the  deed  or  to  prevent  Miller  from  making  an  improper 
use  of  it?  She  had  no  reason  then  to  suspect  or  believe  Miller 
was  dealing  unfairly  with  her.  Indeed,  she  believed  the  con- 
traryr.  Neither  legally  nor  morally  is  she  responsible  for  the 
use  Miller  may  have  subsequently  made  of  the  deed,  any  more 
than  she  would  have  been  had  it  been  an  absolute  forgery  and 
wholly  unknown  to  her. 

But  there  is  another,  and  perhaps  more  important,  reason, 
why  the  alleged  purchasers  from  Miller  can  not  claim  the  pro- 
tection accorded  to  innocent  purchasers  of  real  property. 
When  they  obtained  their  interests  in  these  lands,  whatever 
that  may  have  been,  complainant  was  in  possession  by  her 
tenants,  and  it  was  their  plain  duty  to  inquire  of  her  what  in- 
terest she  claimed.  This  they  omitted  to  do.  Her  posses- 
sion was  notice  to  all  the  world  of  her  rights  in  the  premises, 
and  inquiry  of  her  would  have  disclosed  a  knowledge  of  the 
truth.  Without  inquiry,  no  one  can  claim  to  be  an  innocent 
purchaser  of  lands  in  the  actual  possession  of  another,  as 
against  such  party.  The  law  charges  him  with  notice  of  all 
the  rights  of  the  party  in  possession.  The  means  of  informa- 
tion were  open  to  these  parties,  of  which  they  did  not  avail, 
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and  it  is,  therefore,  idle  to  insist  defendants  are  innocent  pur- 
chasers of  these  lands  in  any  just  sense. 

The  point  is  made,  complainant  is  not  the  proper  party  to 
bring  this  suit,  because  she  had  previously  parted  with  all  her 
title  to  the  property  by  deed  to  her  father.  A  sufficient  an- 
swer to  the  position  assumed  is,  that  deed  was  never  delivered, 
and  therefore  no  title  passed  under  it.  All  the  testimony  is 
that  way,  and  nothing  appears  to  the  contrary. 

The  equities  of  complainant  are  superior  to  any  in  favor  of 
any  of  defendants,  and  must  prevail.  The  decree  will,  there- 
fore, be  reversed,  and  the  cause  remanded. 

Decree  reversed. 


John  N.  Baird  et  ah 

v- 
The  People  of  the  State  of  Illinois,  for  use,  etc. 

Road  and  bridge  taxes — when  payable  to  city  authorities.  It  is  the  duty 
of  the  collector  to  pay  to  the  treasurer  of  an  incorporated  city  or  town,  that 
portion  of  the  taxes  levied  in  the  town,  by  the  commissioners  of  highways, 
on  the  taxable  property  within  the  city,  for  road  and  bridge  purposes,  under 
sec.  120,  ch.  121,  R  S.  1874,  and  if  he  refuses  to  pay  the  same  to  the  city  it 
may  be  collected  by  suit  on  his  bond. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  William  W.  Heaton,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  in  the  name  of  The 
People  of  the  State  of  Illinois,  for  the  use  of  the  City  of  Mor- 
rison, against  John  "N.  Baird,  Frank  Clendenin,  Frank  D. 
Kamsay,  Warren  Woods,  Frank  H.  Eobinson  and  Samuel  W. 
Robinson,  upon  the  official  bond  of  Baird,  as  township  collec- 
tor of  the  revenue. 

The  defendants  interposed  a  demurrer  to  the  declaration, 
which  the  court  overruled,  and  thereupon  rendered  judgment 
for  the  plaintiff. 
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Mr.  F.  D.  Kamsay,  for  the  plaintiffs  in  error. 

Mr.  George  H.  Fay,  and  Mr.  I.  G.  Johnson,  for  the  defen- 
dant in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  city  of  Morrison  brings  this  suit  for  the  purpose  of  re- 
covering that  portion  of  the  taxes  levied  by  the  commissioners 
of  highways  of  the  town  in  which  the  city  of  Morrison  is 
located,  on  the  taxable  property  within  the  city,  for  road  and 
bridge  purposes,  under  and  by  virtue  of  §  120,  chap.  121,  K. 
S.  1874,  p.  932,  which  have  been  collected  by  the  defendant 
John  1ST.  Baird,  as  town  collector. 

The  only  question  is,  whether,  under  the  law,  the  city  or 
the  treasurer  of  the  commissioners  of  highways  of  the  town 
is  entitled  to  the  money. 

It  is  provided  by  §  123  of  the  same  chapter:  "The  tax  so 
collected  shall  be  paid  to  the  treasurer  of  the  commissioners 
of  highways,  except  as  provided  in  section  16  of  this  act."  *  * 
Section  16  is:  "The  commissioners  of  highways  shall  assess  a 
road  tax  on  all  real  estate  and  personal  property,  liable  to  taxa- 
tion, of  the  town,  to  any  amount  they  may  deem  necessary, 
not  exceeding  forty  cents  on  each  one  hundred  dollars'  worth, 
as  valued  on  the  assessment  roll  of  the  previous  year:  Provi- 
ded, that  the  tax  on  property  lying  within  any  incorporated 
village,  town  or  city,  in  which  the  streets  and  alleys  are  under 
the  care  of  the  corporation,  shall  be  paid  over  to  the  treasurer 
of  such  village,  town  or  city,  to  be  appropriated  to  the  improve- 
ment of  roads,  streets  and  bridges,  under  the  direction  of  the 
corporate  authorities." 

It  is  contended  by  appellants,  that  the  reference  in  §  23  to 
§  16  is  to  authorize  the  collector  to  pay  over  the  tax  excepted 
by  that  section  from  being  paid  to  the  treasurer  of  the  com- 
missioners of  highways,  and  that  it  does  not  contemplate  the 
tax  levied  under  §  120.  This,  we  think,  is  a  clear  misappre- 
hension, both  of  the  language  and  intent,  of  the  statute.  It 
is  expressly  provided  by  §  16,  that  the  tax  levied  under  that 
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section  on  property  tying  within  cities,  villages,  etc.,  shall  be 
paid  over  to  the  treasurer  of  the  city  or  village,  etc.,  and  this 
could  not  reasonably  be  construed  otherwise  than  that  it  was 
to  be  paid  over  by  the  person  collecting  it.  The  collector's 
duty,  under  this  section,  therefore,  needed  no  explanation,  nor 
did  his  powers  need  be  more  specifically  defined  with  regard 
to  that  duty.  The  tax,  when  collected,  was  simply  to  be  paid 
over  to  the  designated  treasurer,  and  since  he,  alone,  was  to 
collect  it,  there  could  be  no  one  but  him  to  pay  it  over. 

The  collection  of  delinquent  taxes,  levied  under  §  16,  is  pro- 
vided for  by  §§43,  44,  49  and  50,  and  §  123  can  not  have  any 
reference  to  them.  The  words,  "  the  taxes  so  collected,"  has 
reference  to  the  tax  provided  to  be  collected  by  §  122,  and  it 
is,  as  clearly  as  language  can  be  made  to  express  anything,  the 
tax  levied  under  §  120,  and  directed  to  be  extended  on  the  col- 
lector's books  by  §  121. 

It  is  said,  why  should  the  city  expect  any  part  of  the  tax 
with  which  to  pay  damages  by  reason  of  the  opening,  altering 
or  laying  out  new  roads?  To  our  minds  the  answer  is  obvious. 
The  city  is  burdened  with  the  entire  expense  of  laying  out, 
improving,  repairing,  etc.,  all  avenues  of  travel  within  its 
limits,  whether  they  be  called  streets,  boulevards,  avenues, 
alleys,  or  roads  or  highways,  and  of  constructing  and  repair- 
ing bridges,  culverts,  etc. ;  and  it  was  deemed  by  the  legisla- 
ture to  be  unjust  to  burden  it  also  with  the  expense  incident 
to  the  public  highway  system  beyond  its  limits.  But  the 
township  system  frequently  necessarily  includes  cities  within 
the  towns,  which  are  created  as  sub-divisions  of  the  counties, 
and  for  which  commissioners  of  highways  are  elected.  In 
levying  taxes  the  commissioners  of  highways  observe  the  con- 
stitutional mandate  of  "  uniformity  within  the  jurisdiction  of 
,  the  body  imposing  the  same,"  and  thus  extend  the  tax  alike 
within  as  beyond  the  city  limits,  throughout  the  town;  but 
when  collected,  that  arising  from  property  within  the  city  is 
to  be  used  within  the  city,  and  that  from  property  beyond  its 
limits  is  to  be  used  beyond  its  limits.  There  is,  it  is  true,  in 
this,  an  apparent  incongruity,  and,  it  may  be,  injustice,  but 
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we  do  not  feel  called  upon  to  discuss  either  its  wisdom  or  jus- 
tice, but  leave  these  for  the  consideration  of  the  legislature. 
We  merely  speak  of  the  system  as,  in  our  apprehension,  it  is. 
That  we  are  not  mistaken  in  our  view  we  think  is  further  man- 
ifest from  §  166,  of  the  same  chapter,  which  is  as  follows: 
"  Where  any  city  or  town  has  or  may  become  incorporated 
under  a  special  law,  or  under  a  general  law  authorizing  cities 
to  become  incorporated,  no  requisition,  in  labor  or  money, 
from  the  citizens  thereof,  on  property  within  said  corporation, 
shall  be  required  to  improve  roads  in  the  county,  different 
from  the  grant  in  the  charter;  but  they  shall  be  required  to 
work  and  pay  a  tax  to  improve  the  streets  and  roads,  and  such 
improvements  as  shall  be  specified  in  the  charter  or,  within 
the  limits  of  the  incorporation,  so  long  as  the  charter  or  in- 
corporation shall  remain  in  full  force."     *     * 

It  is  conceded  that  the  city  of  Morrison  is  incorporated 
under  the  general  law  relating  to  cities,  and  by  it  is  granted  to 
the  city  the  entire  control  of  everything  which  relates  to  the 
opening,  improving  or  repairing  of  public  ways,  bridges,  cul- 
verts, etc.,  within  the  city  limits.  See  chap.  11,  R.  S.  1874,  p. 
218,  art.  5,  §  1. 

In  our  opinion,  the  court  below  properly  held  the  tax  was 
payable  to  the  city,  and  the  judgment  will,  therefore,  be  af- 
firmed. 

Judgment  affirmed. 


John  D.  Develing  et  al.  v.  Henry  H.  Sheldon, 

and 

Same  v.  Samuel  B.  Walton. 

1.  Trespass— liability  of  accessory.  All  who  direct,  request,  advise,  aid 
or  abet  in  the  commission  of  an  unlawful  act  against  the  person  of  another, 
as,  in  procuring  his  unlawful  arrest,  are  to  be  regarded  as  guilty  of  the  tres- 
pass, and  responsible  for  all  the  damages. 

2.  Same — illegal  arrest  and  imprisonment.  If  a  party  is  arrested  and 
imprisoned  under  void  process,  all  persons  who  aid  in  procuring  the  arrest, 
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by  making  the  affidavit  for  the  writ  or  otherwise,  or  who  direct,  advise  or 
abet  the  same,  will  be  liable  in  damages  to  the  injured  person. 

3.  Accessory — sufficiency  of  proof.  A  member  of  a  committee  who  have 
counseled  and  advised  an  arrest  to  be  made  which  is  illegal,  can  not  be  held 
liable  in  trespass  unless  it  is  shown  he  acted  with  them.  The  mere  fact  of 
his  being  a  member  does  not  make  him  guilty  of  their  unlawful  acts. 

4.  Excessive  damages — illegal  arrest.  In  trespass  for  an  illegal  arrest 
and  imprisonment,  where  the  plaintiff  suffered  no  personal  injury,  and  was 
detained  from  his  business  only  a  few  days,  and  the  expenses  incurred  in 
his  defense  did  not  exceed  $50,  and  there  were  no  aggravating  circumstances, 
$500  was  regarded  as  excessive  damages. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Nathaniel  J.  Pillsbury,  Judge,  presiding. 

Mr.  A.  E.  Harding,  and  Mr.  L.  E.  Payson,  for  the  appel- 
lants. 

Mr.  C.  E.  Starr,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass,  brought  by  Henry  H.  Shel- 
don against  John  D.  Develing,  Joseph  Haigh,  H.  Huckins  and 
Joseph  Trescott,  to  recover  damages  for  an  unlawful  arrest 
and  imprisonment,  alleged  to  have  been  instigated  by  the  de- 
fendants. A  trial  of  the  cause  before  a  jury  resulted  in  a  ver- 
dict and  judgment  in  favor  of  the  plaintiff  for  $500,  to  reverse 
which  this  appeal  was  taken. 

It  is  not  claimed  that  there  is  error  in  the  instructions  or  in 
the  decision  of  the  court  in  the  admission  of  evidence,  but  it 
is  urged  the  evidence  was  not  sufficient  to  warrant  a  verdict 
of  guilty  against  the  defendants,  or  either  of  them,  and  that 
the  damages  are  excessive. 

It  appears,  from  the  record,  that  an  election  had  been  called 
in  the  town  of  Chebanse,  in  the  county  of  Iroquois,  to  be  held 
on  the  25th  day  of  June,  1870,  for  the  voters  of  the  township 
to  vote  upon  the  question  of  a  subscription  of  $30,000  to  the 
capital  stock  of  the  Muscatine  and  Kewanee  Railroad  Company. 
An  injunction  was  obtained,  and  on  the  morning  of  the  elec- 
tion served  upon  the  judges  (of  whom  appellee  was  one)  and 
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clerks,  enjoining  them  from  holding  the  election;  but  the  in- 
junction was  disregarded,  and  the  election  was  held.  On  the 
11th  day  of  July,  1870,  the  defendants,  with  the  exception  of 
Trescott,  appeared  before  the  judge  of  the  circuit  court,  at  his 
chambers  in  Onarga,  and  made  an  affidavit  that  the  injunction 
had  been  served  but  disobeyed  by  the  plaintiff  and  others. 
Upon  this  affidavit  the  judge  issued  an  attachment  for  con- 
tempt, upon  which  the  plaintiff  was  arrested,  and  subsequently 
a  fine  of  $20  and  costs  was  imposed  upon  him  and  the  others 
who  had  disobeyed  the  writ,  but  upon  an  appeal  to  this  court 
it  was  held  that  the  injunction  was  void,  and  the  court  had  no 
power  to  punish  the  defendants  for  a  disobedience  to  a  void 
writ.     See  Walton  v.  Develing  et  al.  61  111.  202. 

In  a  case  of  this  character,  we  understand  the  rule  to  be  well 
settled,  that  all  who  direct,  request,  advise,  aid  or  abet  in  the 
commission  of  the  wrongful  act,  are  to  be  regarded  as  guilty 
of  the  trespass. 

In  Wolf  v.  Boettcher,  64  111.  316,  it  was  said:  "It  is  a 
general  rule,  that  where  a  sheriff  makes  himself  liable  as  tres- 
passer in  the  execution  of  a  writ,  all  who  direct,  request,  aid 
or  abet,  are  joint  trespassers  with  him,  and  responsible  for  all 
the  damages.  If  a  person  sue  out  an  execution  and  give  a 
bond  of  indemnity  to  the  sheriff  to  induce  him  to  sell  the  goods 
of  another,  this  is  a  sufficient  interference  to  subject  him  to  an 
action.  So,  also,  if  he  adopts  the  acts  of  the  sheriff  by  receiv- 
ing the  goods  or  money." 

In  Johnson  v.  Von  Kettler,  66  111.  63,  which  was  an  action 
of  trespass  for  an  unlawful  arrest  and  imprisonment  against  a 
party  who  had  filed  an  affidavit  in  the  county  court,  under 
which  a  writ  was  issued  and  the  arrest  made,  it  was  held,  if 
the  court  had  jurisdiction  to  commit,  although  it  "may  have 
proceeded  irregularly,  the  defendant  might  justify  under  the 
order  of  the  court;  but  if  there  was  a  want  of  jurisdiction, 
then  all  persons  who  assisted  in  procuring  the  illegal  arrest 
would  be  liable  in  trespass  for  such  damages  as  had  been  sus- 
tained. 

The  only  question  to  be  determined,  then,  is,  whether  the 
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evidence  introduced  on  the  trial  brings  the  defendants  within 

the  rule  here  announced. 

As  to  the  defendant  Develing,  we  apprehend  there  can  be 

no  question  as  to  his  planning  and  advising  the  arrest.     A 

short  time  previous  to  going  to  the  judge  to  obtain  the  writ,  he 

wrote  the  sheriff  of  the  county  a  confidential  letter,  as  follows : 

"Confidential. 

"  Chebanse,  July  6,  1870. 
"  South,  Sheriff: 

"  Dear  Sir — We  have  made  an  arrangement  with  Mr.  Potter 
to  go  with  us  to  Onarga  next  Monday,  on  the  noon  train,  to 
attend  to  the  Cliftonites.  We  need  your  presence  with  us  at 
Onarga,  and  request  you  to  be  there  if  possible,  but  if  you  can 
not  be  there,  please  inform  me  what  time  you  can  make  it 
convenient  to  go.  We  prefer  to  have  you  in  person  and  not 
a  deputy.  You  will  please  get  all  the  papers,  bill  of  complaint, 
writs,  etc.  Also  a  blank  bill  and  writ,  and  take  with  you. 
We  request  you  to  keep  this  matter  strictly  to  yourself,  and 
request  the  county  clerk  to  do  the  same.  I  wrote  the  judge 
to  be  at  home  next  Monday,  and  that  we  would  be  with  him 
on  that  day  to  look  after  the  injunction  matter.  Please  reply 
at  once,  to  let  me  know  if  we  can  depend  on  your  being  at 
Onarga,  as  stated. 

■u  Yery  respectfully,  J.  D.  Develing." 

On  the  appointed  day,  he,  in  company  with  Haigh  and 
Huckins,  appears  before  the  judge;  the  facts  are  stated  on  affi- 
davit filed,  and  the  writ  issues.  It  is  true,  the  letter  does  not 
directly  disclose  the  true  object  of  the  visit,  but  from  what 
followed  there  can  be  no  doubt  as  to  the  true  intent.  If  he 
did  not  intend  to  obtain  a  writ,  why  was  the  sheriff  needed 
with  blanks?  Why  was  an  attorney  called  upon  and  taken 
with  them?  It  would  be  a  strange  coincidence  that  three  of 
the  defendants,  their  attorney  and  the  sheriff,  should  all  go  to 
the  residence  of  the  judge  at  the  same  time,  unless  there  was  a 
well  defined  purpose. 

In  regard  to  the  defendants  Haigh  and  Huckins,  they  made 
the  affidavit  under  which  the  writ  upon  which  the  plaintiff 
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was  arrested  issued,  but  it  is  contended  that  they  made  the 
affidavit  for  the  purpose  of  placing  the  facts  in  the  chancery 
case  before  Judge  Wood,  and  that  they  had  no  intention  of 
causing  a  writ  to  issue,  and  did  not  know  of  the  issuing  of  the 
writ  until  it  was  made  out.  It  is  true,  they  so  testify,  but 
there  was  other  evidence  introduced  which  tends  to  show  they 
were  aware  of  the  object  of  the  affidavits.  The  sheriff  testified 
that  they,  with  the  others,  arranged  for  the  arrest  on  the  19th, 
and  in  the  affidavit  of  Mr.  Haigh  we  find  the  remarkable  state- 
ment that  the  election  was  held  "  in  contempt  of  the  said  in- 
junction." 

Under  these  additional  facts,  the  rule  announced  in  Both  v. 
Smith,  41  111.  314,  can  have  no  application  here. 

The  motives  of  men  are  often  to  be  determined  from  their 
acts,  and  when  these  defendants  went  sixteen  or.  seventeen  miles 
before  the  judge,  and  made  an  affidavit  under  which  the  arrest 
was  made,  and  arranged  with  the  sheriff  in  regard  to  the  time 
when  the  arrest  would  be  made,  to  say  they  were  not  aware  of 
the  object  or  purpose  of  the  affidavit  which  they  had  made  is 
so  unreasonable,  we  are  not  surprised  that  a  jury  of  intelligent 
men  would  refuse  to  sanction  or  adopt  so  inconsistent  a  theory. 

This  brings  us  to  the  consideration  of  the  testimony  in  re- 
gard to  the  defendant  Trescott.  The  evidence  relied  upon  to 
sustain  the  verdict  as  to  him  is,  first,  that  he  was  a  member 
of  a  committee  appointed  by  certain  citizens  of  the  township 
before  the  election,  to  defeat  the  vote  in  favor  of  subscription; 
and,  second,  that  during  the  trial  of  the  contempt  case,  he  filed 
an  affidavit  in  regard  to  the  injunction  which  had  been  issued. 

It  is  true,  the  defendant  was  a  member  of  the  committee, 
but  we  find  no  evidence  in  the  record  tending  to  show  that  he, 
as  a  member  of  the  committee  or  otherwise,  advised  or  in  any 
manner  counseled  or  assisted  in  the  arrest  of  the  plaintiff.  He 
was  not  present  when  the  warrant  issued,  and  had  no  know- 
ledge of  its  existence  until  the  arrest  was  made.  The  mere 
fact  that  he  was  a  member  of  the  committee  is  not  sufficient. 
If  this  committee  counseled  and  advised  the  arrest,  unless  he 
acted  with  them  he  can  not  be  bound  by  their  unlawful  acts. 
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The  committee  was  not  appointed  for  the  purpose  of  making 
arrests,  but,  as  we  understand  from  the  evidence,  it  was  ap- 
pointed by  the  citizens  to  take  such  measures  as  were  deemed 
advisable  to  defeat  the  proposition  to  be  voted  upon  at  the 
polls.  The  defendant  may,  therefore,  have  been  a  member  of 
the  committee,  and  acted  with  them  before  the  election,  and 
taken  no  steps  with  them  thereafter. 

In  regard  to  the  affidavit,  in  the  proceedings  before  the 
judge  on  the  29th,  the  defendant,  as  well  as  many  others,  were 
present  when  the  counsel  for  the  defendants  in  that  proceeding 
was  making  his  closing  argument.  He  made  a  certain  state- 
ment in  regard  to  the  issuing  of  the  injunction,  which  tended 
to  reflect  upon  the  motives  of  the  defendant.  In  order  to  re- 
fute this  statement,  he  filed  an  affidavit.  That  affidavit,  how- 
ever, had  no  bearing  on  the  arrest  or  the  proceedings  before 
the  judge  in  regard  to  the  contempt. 

This  is  the  substance  of  the  evidence  upon  which  the  defend- 
ant Trescott  was  found  guilty,  and  we  do  not  regard  it  as  suf- 
ficient to  authorize  a  judgment  against  him. 

It  is  also  urged  by  the  defendants  that  the  damages  are  ex- 
cessive. The  plaintiff,  as  appears  from  the  evidence,  on  account 
of  the  arrest  was  detained  from  his  business  a  few  days,  and 
paid  out  a  small  sum  of  money,  not  exceeding,  however,  $50, 
in  his  defense. 

In  an  action  of  this  character,  unless  there  are  circumstances 
of  aggravation  which  would  call  for  vindictive  damages,  the 
recovery  should  be  confined  to  the  actual  injury.  But,  con- 
ceding that  vindictive  damages  may  be  allowed  in  the  case, 
the  judgment  is  much  larger  than  the  facts  and  circumstances 
would  warrant. 

We  are,  therefore,  of  opinion,  as  the  damages  are  excessive 

kand  the  evidence  is  insufficient  to  establish  the  guilt  of  the 
defendant  Trescott,  the  judgment  must  be  reversed  and  the 
cause  remanded.  The  same  order  will  be  entered  in  Samuel 
B.  Walton  against  these  same  defendants,  as  that  case  was 
heard  with  this  one,  and  they  involve  the  same  questions. 

Judgment  reversed. 
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John  H.  Morse  et  al. 

v. 

Loeinda  D.  Smith. 

1.  Mortgage — right  of  subsequent  mortgagee  to  redeem  from  prior  mort- 
gage, and  effect  thereof.  A  second  mortgagee  has  the  right  to  redeem  from 
a  sale  under  a  prior  mortgage,  and,  by  so  doing,  he  acquires  all  the  rights 
that  the  mortgagor  would  have  attained  if  he  had  made  such  redemption, 
subject  to  the  right  of  the  mortgagor  or  his  assignee  to  redeem  by  refunding 
the  redemption  money  and  paying  to  the  second  mortgagee  so  redeeming 
the  amount  of  his  original  mortgage  debt. 

2.  Same — mortgagee  not  bound  to  speculate  as  to  adequacy  of  security.  A 
mortgagee  of  several  tracts  of  land,  a  portion  of  which  are  subject  to  a 
prior  mortgage,  has  a  right  to  redeem  from  a  sale  under  such  prior  mort- 
gage without  showing  that  it  is  necessary  to  protect  the  security  of  his 
mortgage  debt,  and  that  the  other  tracts  in  his  mortgage  are  not  of  suffi- 
cient value  to  pay  his  mortgage  debt.  He  is  under  no  obligation  to  take 
any  risk  as  to  the  adequacy  of  his  security. 

3.  Practice  in  Supreme  Court — who  may  assign  errors.  Where  par- 
ties, on  their  own  motion,  are  admitted  as  defendants  to  a  bill  in  chancery, 
and  file  a  cross-bill,  which,  upon  final  hearing,  is  dismissed,  and  they  do 
not  appeal,  and  their  names  are  not  mentioned  in  the  order  allowing  an 
appeal  to  other  parties,  and  they  are  not  brought  into  this  court,  they  can 
not  be  allowed  to  assign  errors. 

Appeal  from  the  Circuit  Court  of  Peoria  county. 

Mr.  H.  W.  Wells,  for  the  appellants. 

Messrs.  Cooper  &  Lapham,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

John  H.  Morse  and  wife  executed  to  Lorinda  D.  Magill  a 
mortgage,  bearing  date  May  1,  1867,  to  secure  a  note  of  $700. 
The  property  mentioned  in  the  mortgage  was  lot  five,  in  block 
eleven  (11),  in  the  city  of  Peoria,  and  certain  other  lots.  This 
mortgage  was  recorded  January  23,  1869.  Morse  and  his  wife 
had,  on  April  3,  1867,  executed  a  former  mortgage  of  the  lot 
five  to  one  Simpson  to  secure  to  him  a  debt  of  some  $2500, 
and  the  Simpson  mortgage  was  recorded  April  6,  1867. 
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Lorinda  Magill  was  married  September  1,  1867,  to  John 
McClay  Smith.  In  1872  the  Simpson  mortgage  was  foreclosed 
by  scire  facias,  under  the  statute,  arid  this  lot  five  sold  to 
satisfy  the  judgment  on  the  31st  day  of  July,  1872,  and  the 
certificate  of  purchase  given  at  the  sale  was,  by  assignment, 
afterwards  transferred  to  Sal  lie  B.  Rankin. 

In  February,  1873,  John  McClay  Smith  died,  and  on  the 
31st  day  of  July,  1873,  his  widow,  Lorinda  Smith  (formerly 
Lorinda  D.  Magill),  as  mortgagee  of  Morse,  redeemed  this  lot 
five  from  the  sale  under  the  Simpson  mortgage,  by  paying  to 
Sallie  B.  Rankin  $3011.30.  Before  this,  Morse  had  conveyed, 
by  deed  or  mortgage,  lot  five  to  Yan  H.  Higgins. 

The  case  at  bar  is  a  suit  in  chancery,  brought  against  Morse 
and  his  wife,  and  Yan  EL  Higgins,  to  foreclose  her  mortgage 
for  $700  and  interest,  and  to  charge  lot  five  with  the  money 
paid  by  her  in  redemption  of  the  same  from  the  sale  under 
the  Simpson  mortgage,  claiming  to  be  subrogated  to  the  rights 
of  the  first  mortgagee  in  that  respect. 

The  circuit  court  found  the  amount  due  on  the  Magill  mort- 
gage to  be  $913.76,  and  the  amount  to  which  complainant  was 
entitled  for  the  redemption  money  and  interest  thereon  to  be  the 
sum  of  $3156.34,  and  decreed  the  sale  of  the  lots  (in  the  Magill 
mortgage,  other  than  lot  five)  to  satisfy  the  Magill  mortgage 
and  the  sale  of  lot  five  to  satisfy  the  amount  due  on  account 
of  the  redemption  from  the  proceedings  under  the  Simpson 
mortgage,  and  also  to  satisfy  the  deficit,  if  the  proceeds  of  the 
other  lots  failed  to  satisfy  the  Magill  mortgage. 

From  this  decree,  Morse  and  Higgins  appeal  to  this  court, 
and  contend  that  the  court  "erred  in  rendering  a  decree  for 
complainant  for  the  amount  said  to  be  paid  for  the  redemption 
of  the  lot "  five  from  the  sale  under  the  judgment  in  the  action 
by  scire  facias  brought  on  the  Simpson  mortgage.  Appellants 
insist  that  it  was«a  voluntary  payment  of  a  debt  of  Morse. 

The  record  contains  no  proof  as  to  the  value  of  the  lots  (in 
the  Magill  mortgage),  other  than  lot  five;  and  appellants  in- 
sist that  complainant  had  no  right  to  redeem  from  the  Simp- 
son mortgage,  unless  it  was  necessary  to  protect  the  security 
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for  the  payment  of  her  mortgage  debt,  and,  until  complainant 
had  proven  that  the  lots,  other  than  lot  five,  were  not  of 
sufficient  value  to  pay  her  mortgage  debt,  no  such  necessity  is 
shown. 

The  positions  of  appellants  are  not  sound.  Complainant 
was  not  bound  to  take  any  risks  as  to  the  adequacy  of  her 
security  exclusive  of  this  lot  five.  She  was  under  no  obli- 
gation to  speculate  as  to  its  adequacy.  By  redeeming  lot  five 
from  the  sale  under  the  Simpson  mortgage,  she  does  not  claim 
to  have  created  any  personal  liability  on  the  part  of  Morse,  or 
on  the  part  of  Higgins,  to  refund  to  her  the  redemption 
money,  nor  does  the  court  decree  that  they,  or  either  of  them, 
are  liable  to  make  such  payment. 

By  redeeming  from  that  sale,  complainant  simply  exercised 
a  right  granted  to  her  by  the  mortgage  made  to  her  by  Morse. 
That  mortgage  placed  her  in  the  shoes  of  Morse,  as  to  his 
right  to  redeem  from  the  Simpson  mortgage.  Having  exer- 
cised it,  she  had  all  the  rights  he  would  have  attained  by  such 
redemption,  subject  to  the  right  of  Morse  or  his  assignee  to 
redeem  by  refunding  to  her  the  redemption  money  and  interest, 
and  paying  to  her  her  original  mortgage  debt  and  interest  on 
that.  The  object  of  this  suit  is  to  recognize  their  rights  in 
this  regard,  and  to  fix  a  limited  time  within  which  such  right 
shall  be  exercised  or  be  foreclosed  by  sale.  We  find  in  the 
record  no  just  ground  of  complaint  in  behalf  of  the  appel- 
lants, or  either  of  them.  As  to  them,  the  decree  must  be 
affirmed. 

The  record  shows  that  Arthur  Smith  and  Herbert  Smith, 
upon  their  own  application,  were  admitted  as  parties  defendant 
to  complainant's  bill,  and  filed  their  answers,  and  also  their 
cross-bill,  in  which  they  claimed  that  the  money  mentioned  in 
the  Magill  mortgage  was,  in  equity,  their  money,  and  should 
be  paid  to  them,  and  not  to  complainant.  Issue  was  formed 
under  this  cross-bill,  and,  upon  final  hearing,  the  circuit  court 
ordered  their  cross-bill  to  be  dismissed.  They  have  come  in 
here  and  assigned  error  upon  the  record,  and  insist  that  the 
court  erred  in  dismissing  their  cross-bill,  and  insist  that  the 
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decree  should  have  given  them  the  money  to  be  raised  to 
satisfy  the  $700  mortgage. 

The  question  presented  by  these  parties  (Arthur  and  Her- 
bert Smith)  can  not  be  considered  by  this  court  in  this  pro- 
ceeding. The  transcript  shows  that  these  parties  did  not 
appeal.  Their  names  are  not  mentioned  in  the  prayer  for 
appeal,  nor  in  the  order  allowing  the  appeal.  The  errors 
assigned  by  them  are  not  joined  upon  the  record.  These 
parties  have  not  brought  complainant  into  this  court,  either 
by  appeal  or  by  writ  of  error.  The  errors  assigned  by  them 
are  ordered  to  be  stricken  from  the  record  without  prejudice. 

Decree  affirmed. 


Jeremiah  E.  Lawrence  et  al. 


A.  C.  McIntire,  Sheriff. 

1.  Execution — distribution  of  proceeds  of  sale.  Sec.  13,  of  ch.  77,  R.  S. 
1874,  entitled  "  Judgments  and  Executions,"  which  requires  a  distribution 
of.  the  proceeds  of  sales  under  execution,  pro  rata,  on  the  several  executions, 
according  to  their  amounts,  has  no  application  to  sales  of  personal  property, 
but  relates  solely  to  sales  of  real  estate,  where  the  liens  of  the  judgments  are 
concurrent. 

2.  Same — order  of  lien  on  personalty.  Judgments  are  not  liens  upon  per- 
sonal property,  and  executions  issued  thereon  become  liens  upon  such  prop- 
erty in  the  order  in  which  they  come  to  the  officer's  hands,  the  first  in  point 
of  time  having,  a  priority. 

"Writ  of  Error  to  the  Circuit  Court  of  LaSalle  county; 
the  Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Jeremiah  R.  Lawrence 
and  George  R.  Murray,  partners,  under  the  name  and  style 
of  J.  R.  Lawrence  &  Co.,  against  Arthur  C.  McIntire,  sheriff 
of  LaSalle  county. 
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Mr.  Gr.  S.  Eldridge,  and  Mr.  George  H.  Locey,  far  the 
plaintiffs  in  error. 

Mr.  J.  W.  Duncan,  and  Mr.  E.  F.  Bull,  for  the  defendant 
in  error. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

The  declaration  in  this  case,  to  which  the  court  below  sus- 
tained a  demurrer,  sets  out,  that  on  the  first  day  of  the  January 
term,  1875,  of  the  circuit  court  of  LaSalle  county,  the  same 
being  the  18th  day  of  January,  four  several  judgments  were 
rendered  against  one  Donald  MacKay,  amounting  in  the  ag- 
gregate to  the  sum  of  $13,181.95;  that  executions  issued 
thereon  on  the  second  day  of  the  term,  January  19,  and  were 
on  that  day  delivered  to  the  defendant,  the  sheriff  of  such 
county,  and  by  him  levied  upon  a  stock  of  goods  of  MacKay, 
the  defendant  in  execution,  which  goods,  in  pursuance  of  due 
notice  given,  were  sold  by  the  defendant  under  said  levy  on 
the  9th  day  of  February,  1875,  for  the  aggregate  sum  of 
$7,142.07,  which  amount  was  paid  and  endorsed,  pro  rata, 
upon  the  four  executions;  that  on  the  26th  day  of  January, 
1875,  the  plaintiffs  brought  their  suit  against  said  Donald  Mac- 
Kay, to  recover  upon  a  promissory  note,  before  a  justice  of 
the  peace  of  said  LaSalle  county,  and  on  the  return  day  of 
the  summons  recovered  judgment  against  him  before  such 
justice,  for  $108.07;  that  on  the  same  day  execution  duly 
issued  on  the  judgment,  and  was  placed  in  the  hands  of  a  con- 
stable of  the  county,  who,  on  the  5th  day  of  February,  1875, 
made  his  return  on  the  execution,  "no  property  found;"  that 
on  the  same  day  a  certified  transcript  of  the  judgment  was 
made,  and  the  same  was  filed  in  the  clerk's  office  of  the  circuit 
court  of  LaSalle  county,  on  the  6th  day  of  February,  1875, 
being  a  day  of  the  said  January  term,  in  pursuance  of  the  stat- 
ute in  such  case  made  and  provided,  and  that  execution  issued 
thereon  out  of  that  court  on  the  6th  day  of  February,  1875, 


1876.]  Lawkence  et  at.  v.  McIntike.  401 

Opinion  of  the  Court. 

and  was  on  the  same  day  delivered  into  the  hands  of  the  de- 
fendant, sheriff  of  the  county,  to  be  executed. 

The  cause  of  complaint  is,  the  not  paying  any  part  of  the 
proceeds  of  said  sale  to  the  plaintiffs,  and  wrongfully  returning 
their  execution  unsatisfied  in  any  part. 

It  is  the  provision  of  the  statute,  that  when,~after  return  on 
an  execution  that  there  is  not  personal  property  sufficient  to 
satisfy  the  judgment,  a  transcript  of  a  judgment  before  a  jus- 
tice of  the  peace  shall  be  filed  in  the  clerk's  office  of  the  circuit 
court  of  the  county  in  which  the  judgment  was  rendered,  "the 
judgment  shall  thenceforward  have  all  the  effect  of  a  judg- 
ment of  the  said  court,  and  execution  shall  issue  thereon  out 
of  that  court,  as  in  other  cases." 

Section  1,  chapter  77,  Rev.  Stat.  1874,  entitled  "Judgments, 
Decrees  and  Executions,"  provides  as  follows:  "  That  a  judg- 
ment of  a  court  of  record  shall  be  a  lien  on  the  real  estate  of 
the  person  against  whom  it  is  obtained,  situated  within  the 
county  for  which  the  court  is  held,  from  the  time  the  same  is 
rendered  or  revived,  for  the  period  of  seven  years,  and  no  longer: 
Provided,  that  there  shall  be  no  priority  of  the  lien  of  one 
judgment  over  that  of  another,  rendered  at  the  same  term  of 
court  or  on  the  same  day  in  vacation."  Section  13,  of  the 
same  chapter,  is  as  follows:  "When  the  lien  of  several  judg- 
ments is  concurrent,  by  reason  of  the  same  having  been  ren- 
dered at  the  same  term  of  court,  or  on  the  same  day  in  vacation, 
and  execution  issued  upon  any  one  of  such  judgments  is  levied 
upon  property  subject  to  such  lien,  the  property  so  levied  upon 
shall  be  sold  for  the  benefit  of  all  executions  issued  upon  such 
judgments,  and  delivered  to  the  same  officer,  or  any  of  his 
deputies,  before  sale;  and  the  proceeds  of  such  sale  shall  be 
divided  upon  the  several  executions,  jpro  rata,  according  to 
their  several  amounts." 

The  claim  of  the  right  of  recovery  in  this  case  is  rested  upon 
this  13th  section. 

As  the  transcript  of  plaintiffs'  judgment  before  the  justice 
of  the  peace  was  filed  in  the  clerk's  office  of  the  circuit  court 
during  the  same  term  of  the  court  at  which  the  four  aforesaid 
26— 83d  III. 


402  Lawrence  et  al.  v.  McIntire.  [Sept.  T. 

Opinion  of  the  Court. 

judgments  were  rendered,  and  as,  from  the  time  of  its  being 
filed,  it  had  all  the  effect  of  a  judgment  of  said  court,  it  is  con- 
tended that  the  plaintiffs'  judgment  is  to  be  considered  as 
rendered  at  the  same  term  of  court  as  the  other  judgments; 
and  execution  thereon  having  been  delivered  to  the  same  offi- 
cer holding  the  executions  on  such  other  judgments  before  the 
day  of  sale  under  them,  that  the  plaintiffs'  case  was  brought 
fully  within  the  terms  of  that  section,  and  his  execution  was 
entitled  thereunder  to  share,  pro  rata,  in  the  proceeds  of  the 
sale. 

That  section,  as  we  conceive,  has  no  applicability  whatever 
to  sales  of  personal  property  on  execution,  but  relates  solely 
to  sales  of  real  estate.  It  respects  the  subject  matter  of  the 
proviso  of  the  first  section  of  the  chapter — that  there  shall  be 
no  priority  of  lien  in  judgments  rendered  at  the  same  term  of 
court,  and  is  subsidiary  thereto,  prescribing  a  rule  of  practice 
for  the  distribution  of  the  proceeds  of  sale  on  execution 
under  one  of  such  judgments,  where  their  lien  is  thus  concur- 
rent. The  first  section  declares  what  property  a  judgment  of 
a  court  of  record  shall  be  a  lien  upon — that  it  shall  be  a  lien 
on  the  real  estate  of  the  defendant  in  the  judgment,  and  fixes 
the  time  of  the  commencement  of  the  lien  and  the  period  of 
its  duration — the  proviso  declaring  there  shall  be  no  priority 
of  the  lien  of  one  judgment  over  that  of  another,  rendered  at 
the  same  term  of  court  or  on  the  same  day  in  vacation.  The 
first  section  has  exclusive  reference  to  judgment  liens  on  real 
estate,  and  the  13th  section  is  in  regard  to  such  judgment  liens 
on  real  estate  only.  Real  estate  alone  is  within  its  purview. 
It  commences,  "when  the  lien  of  several  judgments  is  con- 
current," etc.,  relating  to  a  case  where  judgments  are  a  li^n 
on  property,  and  then  continues:  "and  execution  issued  upon 
any  one  of  such  judgments  is  levied  upon  property  subject  to 
such  lien"  etc.,  thus  confining  the  section  in  its  operation  to 
executions  issued  upon  such  judgments  as  are  liens  upon  prop- 
erty, and  which  are  levied  upon  property  subject  to  such  judg- 
ment liens.     Now,  real  estate  is  the  only  property  upon  which 
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a  judgment  is  a  lien.     There  is  no  such  thing  as  a  lien  of  a 
judgment  on  personal  property. 

The  statutory  provision  in  regard  to  personal  property  is  in 
section  9  of  the  same  chapter  77,  that  "  no  execution  shall  bind 
the  goods  and  chattels  of  the  person  against  whom  it  is  issued, 
until  it  is  delivered  to  the  sheriff  or  other  proper  officer  to  be 
executed."  This  is  all  there  is  of  a  lien  in  respect  of  personal 
property  in  the  case  of  an  ordinary  judgment  and  execution. 

There  is  no  pretense  of  any  other  warrant  for  the  claim  of 
"  participation  of  executions,"  which  is  set  up  by  plaintiffs, 
than  this  13th  section  of  chapter  77.  That  does  not  sustain 
the  claim. 

Plaintiffs'  execution  was  not  delivered  to  the  sheriff,  to  be 
executed,  until  on  the  6th  day  of  February,  1875.  The  other 
executions  were  delivered  to  the  sheriff  on  the  19th  day  of 
January,  1875.  They  had  priority  over  the  plaintiffs'  execu- 
tion, and  the  sheriff  rightly  applied  the  whole  proceeds  of  the 
sale  upon  the  prior  executions. 

The  declaration  shows  no  cause  of  action,  and  the  demurrer 
to  it  was  properly  sustained. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Wallace  W.  Corbett 

v.. 
William  Schum acker. 

1.  Party  plaintiff — in  suit  on  contract.  An  action  for  a  breach  of 
contract  must  be  brought  by  the  party  with  whom  the  contract  was  made. 

2.  Where  a  contract  is  made  with  the  leader  of  a  musical  band  to  fur- 
nish a  given  number  of  musicians  to  play  at  a  fair,  and  payment  is  refused, 
the  suit  is  properly  brought  in  the  name  of  the  leader.  The  members  of 
the  band  must  look  alone  to  the  leader  for  their  pay. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 
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_  ..  _ 

Mr.  Randall  B.  White,  for  the  appellant. 
Mr.  Henry  D.  P.  Hoiser,  for  the  appellee. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  action  was  originally  commenced  before  a  justice  of 
the  peace  of  Cook  county,  by  William  Schumacker,  plaintiff, 
against  Wallace  W.  Corbett,  defendant,  on  an  account  amount- 
ing to  one  hundred  and  fifty  dollars.  Judgment  was  recovered 
for  that  amount,  and  an  appeal  taken  to  the  circuit  court, 
where  the  same  judgment  was  rendered,  to  reverse  which  the 
defendant  appeals. 

It  appears  a  contract  was  made  by  appellant,  with  appellee, 
through  the  clerk  of  the  latter,  who  was  the  leader  of  a  volun- 
tary musical  association,  known  as  the  "  Great  Union  Band," 
for  the  use  of  fifteen  musicians  to  play  at  a  fair  to  be  held  by 
the  u  Swine  Breeders'  Association."  The  terms  were,  five  dol- 
lars per  diem  for  each  man  furnished.  Fifteen  men  were 
furnished  by  appellee,  who  performed  two  days  each,  making 
a  total  of  one  hundred  and  fifty  dollars,  the  amount  recovered 
in  the  action. 

Appellant  makes  several  points,  citing  numerous  cases  in 
support  thereof,  most  of  which  we  have  no  disposition  to 
question.  One  principle  can  be  certainly  extracted  from  all 
of  them,  and  that  is,  the  action  for  a  breach  of  contract  must 
be  brought  by  the  party  with  whom  the  contract  was  made. 
There  can  be  no  question  this  contract  was  made  with  appel- 
lee, and  with  him  alone;  and  had  he  failed  to  furnish  the 
musicians,  he  alone  would  be  liable  to  an  action  for  the  dam- 
ages consequent  upon  his  failure.  He  had  a  clear  right  to 
incur  this  liability  —  to  make  this  promise  —  and  appellant 
could  hold  him  to  it.  A  recovery  by  appellee  would  be  a  bar 
to  any  recovery  by  any  individual  member  of  the  company 
against  appellant.  There  is  no  contract  between  him  and  any 
one  of  them  on  which  he  could  be  made  liable.  Their  recourse 
is  upon  appellee,  for  whom,  in  contemplation  of  law,  they,  and 
each  of  them,  performed  the  services. 


1876.]  Schmidt  v.  C.  &  K  W.  Ky.  Co.  et  at.  405 

Syllabus. 

On  the  point  that  appellant  was  acting  as  agent,  or  as  a 
committee,  for  the  "  Swine  Breeders'  Association,"  and  con- 
tracted in  that  character,  he  is  not  sustained  by  the  proof.  He 
himself,  on  his  examination,  fails  to  state  he  communicated 
that  fact  to  Stager,  the  clerk  of  appellee.  The  instructions  on 
this  head  were  properly  refused. 

As  to  the  newly  discovered  evidence,  there  is  nothing  in 
that  point.  One  or  more  of  the  persons  named  were  witnesses 
on  the  trial,  and  could  have  been  examined  touching  all  these 
facts;  but  the  facts  to  which  they  would  testify  are  wholly 
unimportant.  The  contract  having  been  made  with  appellee, 
to  him,  and  to  him  only,  must  appellant  respond. 

If  a  contractor  engages  with  a  railroad  company,  or  any 
other,  to  furnish  one  hundred  or  more  hands  to  work  on  the 
company's  railroad,  and  he  does  furnish  them,  would  he  not 
have  his  action  against  the  company,  and  would  it  not  be 
absurd  to  hold  that  each  man  so  working  under  the  contract 
had  a  right  of  action  against  the  company?  Wherein  is  the 
difference?  The  only  difference  is,  appellee  was  a  contractor 
to  furnish  music. 

We  perceive  no  error  in  the  rulings  of  the  court  or  in  the 
record,  and  think  it  is  a  clear  case  for  the  appellee,  and  the 
judgment  must  be  affirmed. 

Jiidgment  affirmed. 


Louisa  Schmidt,  Adrax.  etc. 

v. 

The  Chicago  and  Northwestern  Ry.  Co.  et  al. 

1.  Jury — number  of  cliallenges  allowed  defendants.  In  all  civil  actions 
eacli  "party"  is  entitled  to  only  three  peremptory  challenges  to  jurors, — the 
word  "party"  representing  all  the  persons  who  may  be  plaintiffs  or  defend- 
ants. 

2.  Negligence — is  a  question  of  fact.  An  instruction  which  assumes  to 
tell  the  jury  as  to  what  is  negligence,  is  properly  refused,  as  that  is  a  question 
of  fact  for  the  jury  to  determine. 
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3.  Same — as  to  number  of  brakernen  employed.  A  railway  company  is 
only  bound  to  man  its  trains  with  a  sufficient  number  of  brakernen  to  meet 
the  ordinary  use  of  its  road,  unless  it  knows  or  has  reasonable  grounds  to 
believe  that  an  unusual  exigency  will  arise,  requiring  more  than  are  usually 
necessary  for  the  protection  of  persons  or  property. 

4.  Same — rule  when  there  is  mutual  negligence.  Where  both  parties  are 
guilty  of  negligence,  that  of  the  plaintiff  must  be  slight  when  compared 
with  that  of  the  defendant,  and  his  must  be  gross,  to  authorize  a  recovery 
against  him.  A  mere  preponderance  of  negligence  on  the  part  of  the  de- 
fendant is  not  sufficient. 

5.  Same — instruction  as  to  crossings  and  approaches  on  right  of  way. 
Where  there  is  no  evidence  tending  to  prove  that  a  railway  company  had 
omitted  any  duty  in  constructing  and  maintaining  a  crossing  and  approach 
to  its  road,  where  a  person  is  killed,  an  instruction  relating  to  the  duty  of 
the  company  in  this  respect,  in  an  action  against  it,  is  properly  refused. 

6.  Same — instruction  ignoring  rule  of  comparative  negligence  erroneous. 
In  an  action  against  a  railway  company  for  killing  a  person  through  negli- 
gence, where  the  proof  shows  that  the  train  causing  the  death  was  running 
at  nearly  double  the  speed  allowed  by  ordinance  of  the  city  when  the  ac- 
cident occurred,  and  that  no  signals  were  given,  an  instruction  limiting  a 
recovery  to  negligence  of  the  companj^,  and  freedom  of  the  deceased  from 
negligence  materially  contributing  to  the  injury,  is  erroneous,  as  keeping 
out  of  view  the  rule  as  to  comparative  negligence. 

7.  Same — degrees  of  negligence  is  a  question  of  fact.  It  is  for  the  jury  to 
say  whether  the  running  of  a  train  of  cars  in  a  city  at  a  greater  speed  than 
allowed  by  ordinance,  together  with  other  facts,  was  gross  negligence,  and 
whether  the  negligence  of  one  killed  by  the  train  was  slight  in  comparison. 

8.  Same — liability  of  city  for  injury  caused  by  opening  in  sidewalk.  If 
a  party  falls  and  is  run  over  by  a  train  of  cars  before  he  can  arise,  and  his 
fall  is  occasioned  by  a  hole  in  a  sidewalk  of  a  city,  and  the  latter  is  guilty 
of  negligence  in  not  repairing  it,  the  city  will  be  liable  for  all  the  imme- 
diate and  proximate  injuries  following. 

9.  Same — liability  of  city  for  defects  in  sidewalk  after  reasonable  time. 
After  a  reasonable  time  has  expired  for  city  authorities  by  the  use  of  due 
diligence  to  learn  of  defects  in  the  streets  or  sidewalks,  and  they  are  not 
repaired,  the  city  will  be  guilty  of  such  negligence  as  to  render  it  liable  for 
any  injury  produced  thereby. 

10.  If  a  person,  in  approaching  a  railroad  track  from  the  sidewalk,  falls, 
and  gets  up  safely  without  being  injured,  and  unnecessarily  goes  upon  the 
track  afterwards,  where  he  is  injured  by  a  passing  train,  the  city  will  not 
be  liable  for  the  injury;  but  if  he  is  injured  by  the  train  before  he  can  get 
up,  the  rule  is  otherwise. 
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11.  Bill  of  exceptions — when  it  must  preserve  the  whole  of  the  evidence. 
It  is  on\j  where  error  is  assigned  on  the  finding  of  the  court  or  jury  that  all 
the  evidence  is  required  to  be  embodied,  in  a  bill  of  exceptions. 

12.  Where  questions  of  law  only  are  intended  to  be  presented  to  this 
court,  as,  the  giving  or  refusing  of  an  instruction,  it  is  sufficient  to  state  in 
the  bill  of  exceptions  that  the  evidence  tended  to  prove  the  fact  on  which 
the  instruction  was  given  or  refused. 

13.  Where  the  record  shows  that  the  court  below  committed  error  in 
allowing  challenges  of  jurors  and  in  giving  instructions,  the  judgment  will 
be  reversed,  although  the  bill  of  exceptions  does  not  profess  to  give  all  the 
evidence. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Louisa  Schmidt,  against 
the  Chicago  and  Northwestern  Railway  Company  and  the  city 
of  Chicago,  to  recover  damages  for  the  death  of  Frederick 
Schmidt,  the  plaintiff 's  intestate,  caused  by  the  negligence  of 
the  defendants,  as  was  claimed.  A  trial  was  had,  resulting  in 
a  verdict  and  judgment  in  favor  of  the  defendants,  to  reverse 
which  this  appeal  was  taken. 

Mr.  Allan  C.  Story,  and  Mr.  Rufus  C.  King,  for  the  ap- 
pellant. 

Mr.  A.  M.  Herrington,  Mr.  Egbert  Jamieson,  and  Mr.  R. 
S.  Tuthill,  for  the  appellees. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

It  is  first  urged  that  the  court  erred  in  permitting  each 
defendant  to  challenge  peremptorily  three  jurors.  The 
statute,  chap.  110,  sec.  49,  p.  781,  provides,  that  "  In  all  civil 
actions,  each  party  shall  be  entitled  to  a  challenge  of  three 
jurors,  without  showing  cause  for  such  challenge."  This  pro- 
vision has  been  in  force  since  1827,  if  not  longer,  and,  as  we 
understand,  during  all  that  time  it  has  been  the  general  prac- 
tice, and  so  understood  by  the  entire  profession,  that  each  side 
to  the  case,  without  reference  to  the  number  of  persons  in  each, 
in  all  civil  cases,  have  but  three  peremptory  challenges;  and 
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this  is  true  whether  there  be  one  or  a  number  of  persons  plain- 
tiff or  defendant. 

In  the  case  of  Cadwallader  v.  Harris,  76  111.  370,  this  court 
held,  that  "  the  word  '  party,'  when  applied  to  the  defendant, 
can  only  means  the  person  or  persons  named  as  defendant  or 
defendants  in  the  judgment."  The  definition  given  to  the  word 
as  denned  by  lexicographers,  is,  a  plurality  of  persons:  as,  a 
political  party;  a  select  company  invited  to  an  entertain- 
ment; a  company  made  up  for  a  given  occasion;  in  military 
affairs,  a  detachment  or  a  small  number  of  troops,  etc.  Thus 
it  is  seen  that  the  word  is  applied  as  well  to  a  number  of  per- 
sons as  to  a  single  individual. 

The  provision  in  the  Criminal  Code  is,  that  every  person 
arraigned  for  any  crime,  etc.,  shall  be  admitted  to  challenge, 
etc.  Here,  we  have  very  different  language  from  that  used  in 
the  Practice  Act  governing  civil  suits.  And  this  difference 
seems  too  marked  to  have  been  accidental.  It  must  have  been 
intended  to  produce  a  different  practice  in  the  two  classes  of 
cases.  In  criminal  proceedings,  each  person,  when  arraigned, 
whether  alone  or  with  others,  is  to  have  the  challenges  speci- 
fied; and  in  civil  cases,  the  plaintiff  or  plaintiffs  three  per- 
emptory challenges,  and  the  defendant  or  defendants  a  like 
number.  Hence  we  regard  the  practice,  as  unquestioned  for 
half  a  century  or  more,  to  be  a  proper  construction  of  the 
statute,  and  too  firmly  established  to  be  shaken. 

It  is  insisted,  that  the  court  below  erred  in  giving  instruc- 
tions for  appellees,  and  in  modifying  appellant's  before  they 
were  given,  and,  also,  in  refusing  to  give  others  asked  by  ap- 
pellant. The  first  of  her  refused  instructions  was  properly 
rejected,  as  it  assumed  to  instruct  the  jury  as  to  what  would 
be  negligence,  when  it  was  their  province  to  determine  that 
question.  It  was  a  question  for  the  jury  to  determine,  whether 
there  were  brakemen  enough  on  the  train  for  ordinary  pur- 
poses. The  company  are  only  bound  to  man  their  trains  to 
meet  the  demands  of  the  ordinary  use  of  the  road,  unless  they 
know  or  have  reasonable  grounds  to  believe  that  an  unusual 
exigency  will  arise  or  exists  that  requires  more  brakemen  than 
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are  usually  necessary  for  the  security  of  persons  or  property. 
If  the  company  were  employing  the  usual  number  of  brake- 
men,  and  that  was  all  that  was  ordinarily  required,  and  the 
bill  of  exceptions  does  not  state  there  was  evidence  tending 
to  show  that  there  was  not  the  usual  or  necessary  number, 
then  this  instruction  was  wrong. 

The  company  are  only  required  to  guard  and  provide  against 
the  ordinary  risks  of  the  business.  They  are,  for  that  purpose, 
bound  to  have  their  engines  and  trains  under  reasonable  con- 
trol, and  should  provide  sufficient  force  for  the  purpose,  either 
of  brakemen  or  steam  brakes.  If  two  brakemen  were  all  that 
the  business  reasonably  required,  they  were  not  bound  to  have 
a  third  one  on  their  train.  It  might  have  been  that,  if  there 
had  been  a  brakeman  on  each  car,  the  train  would  have  been 
stopped  in  a  much  shorter  space  than  it  was;  but  who  can  say 
there  would  ever  be  need  for  more  than  two  in  the  future ;  and 
the  bill  of  exceptions  does  not  state  that  the  evidence  tended 
to  show  that  there  had  ever  been  such  a  necessity  before  at 
that  place. 

The  second  refused  instruction  is  inaccurate,  and  does  not 
state  the  law.  "Whatever  form  of  expression  may  have  been 
employed  by  the  court  in  defining  the  rule,  it  has  never  been 
intended  to  say,  nor  do  we  understand  that  we  have  said,  that 
a  mere  preponderance  of  negligence  on  the  part  of  a  defend- 
ant will  authorize  a  recovery.  Where  both  parties  are  guilty 
of  negligence,  that  of  the  plaintiff  must  be  slight  when  com- 
pared with  that  of  the  defendant,  and  his  must  be  gross. 

As  to  the  third  refused  instruction  asked  for  appellant,  the 
bill  of  exceptions  does  not  state  that  there  was  evidence  tend- 
ing to  show  that  the  railroad  company  had  omitted  any  duty 
in  constructing  and  maintaining  the  crossing  and  approaches 
to  the  road  at  that  place.  The  opening  in  the  sidewalk,  which 
it  is  claimed  occasioned  the  fall  which  led  to  the  death  of 
Schmidt,  although  near  to  the  railway  track,  may  not  have 
been  a  part  of  the  approach  to  the  railroad  track.  If  not, 
then  the  -instruction  was  improper.  We  do  not  understand 
the  bill  of  exceptions  to  state  that  there  was  evidence  tending 
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to  show  that  this  opening  was  on  the  right  of  way  of  the  rail- 
way company.  If  it  was  not,  and  there  was  no  such  evidence, 
then  the  instruction  was  properly  refused. 

The  modification  to  appellant's  instructions  which  were 
given,  did  not  render  them  vicious.  The  modifications  were 
immaterial,  and  did  not  announce  any  rule  of  law  that  was 
calculated  to  mislead  the  jury  to  appellant's  injury.  There 
was,  therefore,  no  error  in  giving  these  instructions  as  modi- 
fied. 

It  is  also  urged,  that  the  court  erred  in  giving  appellees'  in- 
structions. The  first  instruction  given  for  the  railroad  com- 
pany limits  a  recovery  to  the  negligence  of  the  railroad 
company,  and  a  freedom  of  deceased  from  negligence  mate- 
rially contributing  to  the  injury.  This,  we  think,  was  errone- 
ous. The  bill  of  exceptions  shows  that  there  was  evidence 
tending  to  show  that  this  was  a  thoroughfare;  that  the  train 
was  running  at  nearly  double  the  rate  of  speed  allowed  by  the 
ordinance  of  the  city;  that  no  bell  was  ringing  or  whistle 
sounding,  nor  a  flagman  there  to  warn  persons  not  to  pass. 
This  manifestly  made  a  case  for  the  jury  to  compare  the  neg- 
ligence of  both  parties,  and  say  whether,  when  so  compared, 
that  of  deceased  was  slight  *and  that  of  the  railroad  gross.  It 
was  for  the  jury  to  find  these  facts,  and  they  should  have  been 
properly  instructed. 

The  same  objection  applies  to  the  second  of  the  company's 
instructions.  The  third  and  fourth  fail  to  state  the  law  of 
comparative  negligence,  and  omit  to  require  the  train  to  con- 
form to  the  speed  limited  by  the  ordinance.  Had  this  train 
been  running  at  the  rate  of  forty  or  fifty  miles,  it  would  have 
been  seen  at  a  glance  that  the  instruction  would  have  been 
wrong,  and  it  was  for  the  jury  to  say  if  it  was  running  ten 
miles  an  hour,  and  the  other  duties  which  are  claimed  to 
have  been  omitted  were  grossly  neglected,  and  the  negligence 
of  deceased  was  slight  in  comparison.  It  was  not  for  the 
court  to  say  the  rate  of  speed  was  immaterial  if  deceased  was 
negligent.  He  had  a  right  to  suppose  the  company  would 
conform  the  speed  of  their  train  to  the  ordinance.     He  is  not 
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presumed  to  have  known  that  a  railroad  company  would  vio- 
late the  law  and  run  at  a  higher  rate  of  speed  than  allowed. 
A  person  crossing  a  railroad  track  when  a  train  is  near  and 
running  at  the  rate  of  six  miles  an  hour,  might  do  so  with 
safety,  and  no  one  would  say  that  he  was  negligent,  when,  if 
the  train  was  at  the  same  distance,  and  running  at  the  rate 
of  thirty  or  forty  miles  an  hour,  it  would  be  extremely  peril- 
ous. Hence,  when  a  train  is  running  at  a  high  rate  of  speed, 
and  the  person  crossing  supposes  it  to  be  running  at  the  low 
and  lawful  rate,  he  necessarily  incurs,  unconsciously,  greater 
risk  than  he  supposes. 

If  the  fall  was  occasioned  by  the  hole  in  the  sidewalk,  and 
the  city  was  negligent  in  not  repairing  it  as  they  should  have 
done,  then  it  is  liable  for  all  of  the  immediate  and  proximate 
injuries  that  flowed  from  the  negligence.  If  the  city  wTas 
guilty  of  negligence  in  failing  to  repair  this  place,  and  de- 
ceased had  fallen  and  broken  his  leg,  the  city  would  have  been 
undeniably  liable  for  the  injury,  and  had  he  fallen  by  reason 
of  this  opening,  and  whilst  down,  and  before  he  could  have 
arisen,  he  had  been  unavoidably  run  over  and'  injured  by  a 
team,  the  city  would  have  been  liable,  because  the  injury  was 
the  proximate  consequence  of  the  negligence  of  the  city. 

The  bill  of  exceptions  states  that  the  evidence  tended  to 
show  that  the  opening  had  been  in  the  sidewalk  for  several 
weeks,  and  had  not  been  repaired.  After  a  reasonable  time 
has  expired  for  the  city  authorities,  by  the  use  of  due  dili- 
gence, to  learn  of  such  defects  in  the  streets  and  sidewalks, 
and  they  are  not  repaired,  then  the  city  will  be  held  to  be 
guilty  of  such  negligence  as  to  render  it  liable  for  such  injury 
as  may  be  produced  thereby.  If  deceased,  after  falling,  arose 
and  went  on  the  railroad  track,  and  was  injured  there,  the 
injury  would  not  be  the  proximate  result  of  the  fall,  but  the 
result  of  going  on  the  track  after  he  got  up  from  the  fall. 
But  if,  whilst  he  was  down,  he  was  injured  by  the  train,  then 
it  was  the  proximate  result  of  the  fall,  and  the  fall  the  imme- 
diate result  of  the  defect  in  the  walk. 

Whilst  these  instructions  ignore  the  rule  of  comparative 


412  Schmidt  v.  C.  &  K  W.  Ry.  Co.  et  al.      [Sept.  T. 

Opinion  of  the  Court. 

negligence,  we  do  not  find  that  there  is  anything  in  the  case 
to  render  such  instructions  improper  to  be  given  for  the  city. 
In  other  respects  they  state  the  law  correctly.  They,  per- 
haps unnecessarily,  refer  to  a  want  of  care  and  prudence  on 
the  part  of  deceased  after  he  got  up,  in  going  on  the  track. 
If  he  got  up  safely  without  being  injured,  and  he  unnecessa- 
rily went  upon  the  track  afterward,  we  are  unable  to  see  in 
what  manner  the  city  can  be  held  liable.  If  he  thus  acted 
the  injury  would  be  too  remote  from  the  fall  to  render  the 
city  liable.  We  are  of  opinion  that  these  instructions  were 
not  erroneous. 

It  is  urged  that,  as  the  whole  of  the  evidence  does  not  ap- 
pear in  the  bill  of  exceptions,  we  will  presume  that  the  evi- 
dence so  clearly  sustains  the  finding  that  we  should  not  disturb 
it,  notwithstanding  the  errors  in  permitting  the  illegal  chal- 
lenges and  erroneous  instructions.  We  can  not  so  hold. 
Before  the  law  required  us  to  pass  upon  the  weight  of  evi- 
dence when  preserved,  to  show  the  jury  had  found  against  it, 
the  practice  was,  to  simply  state  in  the  bill  of  exceptions  that 
the  evidence  tended  to  prove  a  fact,  that  this  court  might  see 
whether  the  instructions  given  on  that  point  were  correct. 
The  whole  of  the  evidence  was  never  preserved  in  the  record 
in  a  suit  at  law  when  brought  to  this  court.  Nor  has  the 
statute  changed  the  practice  where  error  is  assigned  on  any- 
thing but  the  finding  of  the  court  or  jury  on  the  facts. 

We  said,  in  Nason  v.  Letz,  73  111.  371,  that  it  was  proper 
practice,  where  legal  questions  were  alone  intended  to  be 
raised  and  discussed  in  this  court,  for  the  bill  of  exceptions  to 
state  that  the  evidence  tended  to  prove  the  fact  on  which  the 
instruction  which  is  supposed  to  be  erroneous  was  given  or  re- 
fused. It  is  only  where  the  evidence  is  all  preserved  in  the 
record,  and  we  can  see  from  it  that  the  jury  could  have  reached 
no  other  conclusion  than  they  did  had  the  instructions  and  all 
of  the  rulings  been  correct,  that  we  will  affirm  notwithstand- 
ing error  may  have  been  committed  in  giving  or  refusing  in- 
structions. In  this  case  the  bill  of  exceptions  shows  that  the 
evidence  was  inharmonious.     As  only  legal  questions  arising 
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on  the  record  are  presented,  we  can  not  presume  the  finding 
was  right  in  despite  of  the  errors  committed  by  the  court  on 
the  trial  of  the  case. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Samuel  Brunswick 

v. 
Peter  Birkenbeuel. 

Payment— by  claim  on  insurance  companies.  If  the  holder  of  notes,  by 
agreement,  accepts  of  the  maker  policies  of  insurance  covering  property 
destroyed  by  fire,  upon  which  there  is  &  prima  facie  cause  of  action,  in  dis- 
charge of  the  notes,  in  the  absence  of  fraud  he  will  be  bound  by  the  con- 
tract,  and  the  maker,  when  sued  on  the  notes,  need  not  show  that  a  complete 
cause  of  action  existed  in  his  favor  on  the  policies,  to  make  his  defense  avail- 
ing. 

Writ  of  Error  to  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Brunswick  against  Bir- 
kenbeuel,  upon  four  promissory  notes,  given  by  the  defendant 
to  E.  Brunswick  &  Co.,  and  by  them  indorsed  to  the  plain- 
tiff. 

The  defendant  pleaded  payment  and  discharge  by  the  trans- 
fer of  two  policies  of  insurance  to  the  plaintiff,  covering 
property  which  had  been  destroyed  by  fire.  A  trial  was  had, 
resulting  in  a  verdict  and  judgment  in  favor  of  the  defendant. 

Mr.  G.  S.  Eldridge,  and  Mr.  H.  T.  Gilbert,  for  the  plain- 
tiff in  error. 

Mr.  E.  F.  Bull,  for  the  defendant  in  error. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Whether  the  policies  of  insurance  delivered  to  plaintiff  were 
accepted  by  him  in  full  satisfaction  and  discharge  of  the  notes 
upon  which  the  action  was  brought,  is  a  question  of  fact. 
Upon  the  matter  in  dispute,  the  evidence  of  the  parties  is 
contradictory  in  the  extreme,  and  we  do  not  see  how  we  can 
do  otherwise  than  regard  the  verdict  as  conclusive  of  the  con- 
troverted facts.  It  was  competent  for  plaintiff  to  make  the 
contract  insisted  upon  as  a  defense,  and  in  the  absence  of 
fraud  no  reason  is  perceived  why  he  is  not  bound  by  it.  The 
property  covered  by  the  policies  had  been  destroyed  by  fire, 
and  prima  facie  a  cause  of  action  had  arisen  in  favor  of  the 
assured.  Plaintiff  was  willing,  and,  according  to  the  finding, 
did  accept  the  policies,  with  the  privilege  to  collect  them  to 
his  own  use,  in  satisfaction  of  the  notes  he  held  upon  defen- 
dant. What  his  motives  may  have  been  for  making  the 
arrangement  we  can  not  know,  nor  is  it  material.  He  may 
have  thought  the  policies  afforded  the  surest  and  speediest 
means  of  securing  his  claim  on  a  debtor  of  doubtful  solvency. 
According  to  his  version  of  the  transaction,  defendant  parted 
with  the  possession  and  his  right  to  bring  suit  on  the  policies, 
and  that  was  a  sufficient  consideration  to  support  the  promise 
of  plaintiff  to  release  the  indebtedness. 

Severe  censure  has  been  indulged  upon  the  testimony  of 
defendant.  Conceding  its  justness,  the  same  criticism,  with 
equal  propriety,  may  be  made  upon  the  testimony  of  plaintiff. 
Explanations  of  the  transaction,  and  of  the  motives  for  ma- 
king the  agreement,  as  given  by  either  party,  are  by  no  means 
satisfactory.  More  importance  is,  therefore,  to  be  attached  to 
the  finding  of  the  jury.  Without  that  finding  we  should  be 
at  a  loss,  in  view  of  the  contradictory  statements,  to  know  how 
the  truth  is,  and  must,  therefore,  be  controlled  by  it. 

It  was  not  necessary  defendant  should  show  the  policies  were 
valid,  and  that  a  complete  cause  of  action  existed  in  his  favor, 
and  against  the  insurance  companies.  Such  is  not  the  law  as 
applicable  to  the  facts  of.  the  case,  and  the  instruction  asked 
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by  plaintiff,  asserting  that  principle,  was  properly  refused.  As 
we  have  seen,  a,  prima  facie  cause  of  action  had  arisen  in  favor 
of  defendant,  upon  proof  of  the  destruction,  by  fire,  of  the 
property  covered  by  the  policies,  and  defendant  was  under  no 
obligation  to  prove,  negatively,  that  no  defense  could  be  made 
by  the  insurance  companies.  Whether  any  defense  could 
have  been  made  was  never  tested.  A  suit  was  brought  on  the 
policies  in  Cook  county,  but  it  was  abated  for  want  of  juris- 
diction in  the  court  to  try  the  cause,  on  account  of  the  limita- 
tion clause  in  the  policies.  Nothing  to  the  contrary  appears 
but  what  the  policies  were  valid  and  might  have  been  col- 
lected. 

The  other  instructions  asked  by  plaintiff  are  so  objectiona- 
ble in  form,  the  court  was  justified  in  refusing  them.  Had 
they  been  given,  the  effect  would  have  been  to  mislead  the 
jury  on  the  true  issues  involved. 

Upon  the  whole  record  we  can  discover  no  substantial  error, 
and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


Patrick  Ryan 

v. 
James  Driscoll. 

1.  Service — sufficiency  of  jurat  to  return  by  special  deputy.  Where  a 
summons  is  served  by  a  special  deputy  sheriff,  who  signs  the  sheriff's  name 
by  him  as  special  deputy,  and  immediately  follows  a  jurat  of  a  notary 
public,  "  subscribed  and  sworn  to  before  me  this,"  etc.,  it  will  be  sufficient, 
and  it  will  be  presumed  that  the  deputy  was  the  party  who  was  sworn  to 
the  return. 

2.  Same — waiver  of  defects  in  return.  If  a  defendant,  after  default,  ap- 
pears on  the  assessment  of  damages,  participates  in  selecting  the  jury,  cross- 
examines  witnesses,  offers  evidence  and  asks  an  instruction,  he  will  waive 
all  objections  to  the  service  of  the  summons  or  return  of  service. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 
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This  was  an  action  of  trespass,  by  James  Driscoll,  against 
Thomas  Malony  and  Patrick  Ryan,  for  shooting  and  wounding 
the  plaintiff.  Malony  was  not  found.  The  plaintiff's  dam- 
ages were  assessed  at  $225.  The  other  material  facts  appear 
in  the  opinion. 

Mr.  John  Ltle  King,  for  the  appellant. 

Mr.  John  P.  A-ltgeld,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  only  question  in  the  present  case  is,  does  the  record 
show  that  the  defendant  was  in  court,  so  as  to  be  bound  by 
the  judgment  rendered  against  him? 

The  summons,  it  is  claimed,  was  served  by  a  special  deputy. 
The  appointment  follows  the  form  prescribed  by  the  statute, 
and  the  return  is  indorsed  on  the  summons  in  the  words  and 
figures  following: 

"  Served  the  within  writ,  on  the  within  named  Patrick  Pyan, 
on  the  18th  day  of  May,  A.  D.  1874,  by  reading  the  same  to 
him,  and  delivering  to  him  a  true  copy  thereof.  The  other 
defendant  not  found  in  my  county. 

"T.  M.  Bkadlet,  Sheriff, 
"By  J.  T.  Gleeson,  Special  Deputy ." 

"  Subscribed  and  sworn  to  before  me  this  —  day  of  May, 
A.  D.  1874. 

[seal.]  "  W.  C.  Minaed,  Notary  Public." 

Subsequent  to  the  return  day  of  the  writ,  judgment  by 
default  was  entered  against  the  defendant,  and  afterwards 
plaintiff  served  notice  on  the  defendant,  that  on  a  day  therein 
named  he  would  move  the  court  to  assess  his  damages.  At 
the  day  named  in  the  notice,  the  defendant,  as  well  as  the 
plaintiff,  appeared  by  counsel,  a  jury  was  empanneled,  in  the 
selection  of  which  defendant's  counsel  participated;  witnesses 
were  sworn  and  examined  on  behalf  of  plaintiff  and  cross- 
examined  by  defendant's  counsel;  evidence  was  offered  on  be- 
half of  defendant,  and  his  counsel  moved  the  court  to  give  a 
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certain  instruction  to  the  jury  on  his  behalf,  which  the  court 
gave. 

It  is  insisted  the  jurat  of  the  notary  public  is  insufficient  to 
show  that  the  return  was  sworn  to  by  the  special  deputy,  and 
Hochlander  v.  Ilochlander,  published  in  the  "  Chicago  Legal 
News,"  vol.  8,  p.  200,  is  cited  in  support  of  the  objection. 
Since  the  opinion  was  filed  in  that  case  and  published  in  the 
"  Legal  News,"  we  have  had  occasion  to  reconsider  the  por- 
tion quoted  by  counsel,  and  have  modified  the  opinion  by 
striking  it  out.     See  case  as  reported  in  73  111.  618. 

We  are  of  opinion  that  the  jurat  of  the  notary  is  sufficient. 
The  reasonable  implication  from  it  is,  that  the  deputy  making 
the  return  is  the  party  who  was  sworn,  and  that  he  was  sworn 
to  the  return  at  the  time  of  making  it. 

Moreover,  if  the  defendant  had  intended  to  make  objection 
to  the  return,  he  should  have  done  so  at  the  time  damages 
were  assessed,  before  empanneling  the  jury.  By  appearing, 
participating  in  the  selection  of  the  jury,  cross-examining 
witnesses,  offering  evidence,  and  asking  instructions  to  the 
jury,  he  must  be  held  to  have  waived  all  objection  to  the 
service  of  the  summons.  It  would  be  trifling  with  the  court  to- 
allow  a  party  to  thus  appear  and  participate  in  the  assessment 
of  damages,  and  at  the  same  time  withhold,  until  such  time 
in  the  future  as  might  suit  his  pleasure,  any  objection  which, 
if  then  urged,  would  have  terminated  the  proceeding. 

Believing  there  is  no  substantial  error  in  the  record,  the 
judgment  must  be  affirmed. 

Judgment  affirmed, 
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Thoknton  Wolf 

v. 

Herman  Fletemeyer. 

1.  Contract — illegal  consideration.  An  agreement  or  promise  based 
upon  no  other  consideration  than  the  compounding  of  a  criminal  prosecu- 
tion, is  illegal  and  void,  and  will  not  support  an  action. 

2.  Evidence — parol  to  impeach  consideration.  Where  an  action  is 
brought  upon  a  written  contract,  resort  may  be  had  to  parol  evidence,  for 
the  purpose  of  impeaching  the  consideration  of  the  agreement. 

3.  Although  the  consideration  for  a  promise  or  undertaking  may  be  ex- 
pressed  in  a  separate  writing  of  the  parties,  still,  parol  evidence  may  be 
received  to  show  that  the  real  consideration  was  different,  where  the  defense 
goes  to  the  consideration. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
Joseph  W.  Cochran,  Judge,  presiding. 

Mr.  A.  J.  Bell,  and  Mr.  D.  H.  Sheen,  for  the  appellant. 

Mr.  Julius  S.  Stark,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  Herman  Fletemeyer  against 
Thornton  Wolf,  to  recover  $100  claimed  to  be  due  upon  a  con- 
tract or  settlement,  entered  into  between  the  parties  on  the 
20th  day  of  October,  1874. 

It  appears,  from  the  record,  that  an  indictment  was  pending 
in  the  circuit  court  of  Marshall  county  against  appellant  for  a 
criminal  offense,  the  character  of  which  is  not  distinctly  dis- 
closed by  the  evidence.  Appellee,  however,  appears  to  have 
been  the  injured  party,  and  was  the  principal  prosecuting 
witness  in  the  criminal  case. 

On  the  20th  day  of  October,  1874,  the  indictment  was  dis- 
missed, and  a  settlement  was  made  between  appellant  and  ap- 
pellee, in  which  the  former  agreed  to  pay  the  latter  $100.  A 
promissory  note,  which  read  as  follows: 
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"Lacon,  III.,  Oct.  20,  1874. 

"  Ninety  days  after  date  I  promise  to  pay  to  the  order  of 
J.  S.  Starr  the  sum  of  one  hundred  dollars,  value  received, 
with  interest  thereon,  after  maturity,  at  ten  per  cent  per 
annum." 

— Was  drawn  up,  and  agreed  to  be  signed  by  Wolf,  and  when 
signed  it  was  to  be  placed  in  the  hands  of  one  Minor,  to  hold 
until  it  was  due,  for  the  benefit  of  the  payee.  It  was  supposed 
Wolf  had  signed  the  note,  and  it  was,  therefore,  placed  in 
Minor's  hands,  as  agreed  upon,  but  it  subsequently  turned  out 
that  the  note  had  not  been  signed. 

At  the  same  time,  and  as  a  part  of  the  same  transaction, 
appellee  gave  to  appellant  an  agreement,  that  reads  as  follows : 

"  Lacon,  III.,  Oct.  20,  1874. 

"  In  consideration  of  the  payment  of  one  hundred  to  me,  by 
Thornton  Wolf,  of  Peoria  county,  I  hereby  release  and  forever 
discharge  any  and  all  causes  of  action,  claims  and  demands,  of 
every  kind  and  nature,  that  I  may  have  now  or  ever  may  have 
had  against  such  Thornton  Wolf,  this  being  intended  as  a  final 
and  full  settlement  of  all  matters  of  difference,  of  whatever 
nature  or  character,  between  said  parties.  The  receipt  of  said 
one  hundred  dollars  is  hereby  acknowledged. 

"  H.  Fletemeyer." 

On  the  trial  of  the  cause,  the  appellant  offered  evidence 
tending  to  prove  that  the  settlement  of  the  criminal  case  and 
dismissal  of  the  same  was  the  consideration  for  the  agreement 
to  pay  the  one  hundred  dollars  sued  for  by  appellee.  This 
evidence  the  court  excluded,  on  the  ground  that  parol  evidence 
could  not  be  introduced  to  show  a  consideration  different  in 
character  from  that  named  in  the  written  contract.  The  deci- 
sion of  the  court  in  the  exclusion  of  the  offered  evidence,  is  the 
alleged  error  mainly  relied  upon  by  appellant  to  reverse  the 
judgment. 

It  will  not  be  necessary  to  cite  authorities  to  support  the 
position  that  an  agreement  or  promise,  based  upon  no  other 
consideration  than  the  compounding  of  a  criminal  prosecution, 
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is  illegal  and  void  and  will  not  support  an  action.     Ford  v. 
Cratty,  52  111.  313. 

The  rule  is  also  well  established  in  this  State,  that  where  an 
action  is  brought  upon  a  contract  in  writing,  resort  may  be 
had  to  parol  evidence  for  the  purpose  of  impeaching  the  con- 
sideration of  the  agreement.  Penny  v.  Graves,  12  111.  287; 
Harris  v.  Galhraith,  43  111.  309;  Oertel  v.  Schrceder,  48  111. 
133. 

In  The  Great  Western  Ins.  Go.  v.  Pees,  29  111.  272,  where 
the  consideration  of  an  agreement  was  expressly  stated  on  the 
face  of  the  instrument,  it  was  held  that  parol  proof  might  be 
introduced  for  the  purpose  of  showing  another  and  a  diiferent 
consideration,  and  that  the  consideration  proven  had  failed.  In 
that  case,  for  the  purpose  of  illustrating  the  rule,  it  was  said: . 
"  Suppose  a  note  recites  that  it  is  given  for  a  horse,  or  any 
other  article  of  property  delivered  the  maker,  he  may  plead 
and  prove,  by  way  of  failure  of  consideration,  that  the  payee 
refused  to  let  him  have  the  horse — that  in  fact  the  property 
was  never  delivered.  And  so  in  the  great  multitude  of  cases 
which  constantly  occur,  the  party  charged  may,  under  this 
statute,  contradict  the  note  as  to  the  consideration  for  which 
it  was  given;  otherwise  the  statute  would  be  useless  and  un- 
meaning." 

In  the  case  cited  in  29  111.,  the  action  was  brought  upon  a 
promise  contained  in  an  instrument  of  writing,  which  showed, 
upon  its  face,  a  certain  consideration  for  the  promise,  while 
the  present  action  is  brought  upon  a  parol  promise,  the  con- 
sideration for  which  purports  to  be  expressed  in  a  written  con- 
tract. If  it  was  competent  to  prove  by  parol,  as  was  held  to 
be  proper  in  the  former  case,  that  the  promise  was  based  upon 
a  consideration  different  from  the  one  expressed  upon  the  face 
of  the  contract,  upon  the  same  principle  it  would  seem  to  fol- 
low that  parol  proof  might  be  resorted  to  for  the  purpose  of 
impeaching  the  consideration  which  appellee  proved  was  the 
basis  of  the  promise  relied  upon  by  him.  . 

In  Mann  v.  Smyser,  76  111.  365,  where  a  certain  person 
took  an  agreement  in  writing  for  the  sale  of  a  warehouse,  on 
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ground  leased  of  a  railroad  company,  and  the  vendor  also  agreed 
verbally  to  procure  an  assignment  of  the  lease  of  the  ground, 
which  constituted  the  consideration  of  notes  given  by  him,  in 
an  action  on  the  last  of  the  series  of  the  notes  it  was  held,  that 
the  maker  might  show  by  parol  that,  besides  the  articles  named 
in  the  bill  of  sale,  the  lease  was  included,  and  was  a  part  of 
the  consideration  of  the  note. 

This  decision  seems  to  be  in  point  upon  the  question.  v  The 
mere  fact  that  the  consideration,  which  was  the  basis  upon 
which  the  promise  sued  upon  rested,  was  expressed  in  a  sepa- 
rate contract,  can  not  be  regarded  a  sufficient  reason  for  exclu- 
ding parol  evidence  to  impeach  it.  Indeed,  if  the  rule  was 
established  that  the  consideration  of  a  contract  could  neither 
be  impeached  nor  inquired  into,  if  a  certain  consideration  for 
the  agreement  was  expressed  in  a  separate  contract,  such 
would,  in  effect,  defeat  the  defense  of  a  failure  of  or  want  of 
consideration,  as  it  would  be  quite  as  easy  to  obtain  a  written 
statement,  showing  a  note  or  contract  was  given  for  one  con- 
sideration, when,  in  fact,  it  was  for  another,  as  it  would  be  to 
obtain  the  execution  of  a  note  with  the  words  "for  value  re- 
ceived" incorporated,  when,  in  fact,  the  note  was  without 
value  or  consideration. 

The  offered  evidence  tended  to  establish  the  defense  relied 
upon  by  appellant,  and  as  we  are  satisfied  the  proof  was  com- 
petent evidence  for  the  consideration  of  the  jury,  we  think  it 
was  error  to  exclude  it. 

We  express  no  opinion  as  to  the  weight  to  be  given  to  the 
evidence,  as  that  is  a  matter  purely  for  the  jury.  We  merely 
hold  that  the  evidence  was  admissible,  and  it  was  error  to  ex- 
clude it,  and  upon  this  ground  alone  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Geoege  I.  Stow 

v. 
Harriet  Steele. 

Error — party,  whose  rights  are  not  affected  by,  can  not  be  heard  to  com- 
plain. A  widow  being  in  possession  of  a  portion  of  a  lot  of  ground  as  her 
assigned  dower  in  the  whole  of  it,  the  widow  of  a  former  owner  filed  a 
petition  against  her  and  the  owner  of  the  fee,  and  obtained  a  decree  assign- 
ing to  her  the  same  part  occupied  by  the  first  named  widow,  who  was,  by 
process  of  court,  ejected  from  the  premises,  and  the  complainant  put 
in  possession.  From  this  decree  an  appeal  was  prosecuted  to  the  Supreme 
Court,  pending  which  the  appellee  therein  died.  Her  death  was  suggested 
in  the  Supreme  Court,  her  administrator  made  a  party,  and  the  Supreme 
Court  thereupon  reversed  the  decree  and  remanded  the  cause.  The  cause 
was  re-docketed  in  the  court  below,  and  a  writ  of  restitution  ordered,  to 
restore  the  first  named  widow  to  the  possession  of  the  premises,  and  that 
upon  the  execution  thereof  the  suit  abate :  Held,  that,  whether  this  decree 
was  regular  or  irregular,  correct  or  erroneous,  the  owner  of  the  fee  can  not 
be  heard  to  complain  against  it. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Messrs.  Goudy  &  Chandler,  for  the  appellant. 
Mr.  J.  Waughop,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

The  judgment  of  the  court  below  must  be  affirmed.  Har- 
riet Steele  was  in  possession  of  the  east  60  feet  of  lot  2,  in 
block  44,  in  the  original  town  of  Chicago,  claiming  a  life 
estate  in  the  same  as  her  assigned  dower  in  the  whole  lot,  of 
which  George  I.  Stow  was  the  owner,  claiming  title  through 
a  deed  formerly  made  by  the  husband  of  Mrs.  Steele,  in  his 
life  and  during  her  coverture.  In  this  condition  of  affairs, 
Therese  La  Framboise  filed  in  the  Superior  Court  of  Cook 
county  her  petition  against  George  I.  Stow,  Mrs.  Steele  and 
others,  claiming  dower  in  the  same  lot  2  as  the  widow  of  a 
former  owner,  and,  upon  final  hearing,  that  court  assigned  to 
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her,  as  her  dower,  the  same  60  feet  of  which  Mrs.  Steele  was 
possessed  as  above  stated,  and,  by  process  from  that  court,  Mrs. 
Steele  was  ejected,  and  Mrs.  La  Framboise  was  put  in  posses- 
sion of  the  60  feet  mentioned. 

The  record  was  taken  before  the  Supreme  Court  by  Mrs. 
Steele,  and,  while  there  pending,  Mrs.  La  Framboise  died. 
Her  death  was  suggested  to  the  Supreme  Court,  and  her 
administrator  was  then  made  a  party,  and  entered  his  appear- 
ance. This  court  then  reversed  the  decree  of  the  Superior 
Court,  and  remanded  the  cause.  The  case  was  then  docketed 
as  a  suit  of  the  administrator  of  Mrs.  La  Framboise  against 
Stow,  Steele  and  others. 

On  motion  of  Mrs.  Steele,  one  of  the  defendants,  the  court 
ordered  and  decreed  that  the  possession  of  the  60  feet  in  ques- 
tion should  be  restored  to  Mrs.  Steele,  and  that  a  writ  of 
restitution  issue,  and  that,  upon  the  execution  of  the  same, 
the  suit  abate.  From  this  decree  George  I.  Stow  appeals  to 
this  court,  and  asks  that  it  may  be  reversed. 

It  is  not  perceived  how  appellant  can  call  the  same  in  ques- 
tion, upon  the  face  of  the  pleadings  and  record  in  this  case. 
It  is  confessed  that  the  60  feet  in  question  were  in  the  pos- 
session of  Mrs.  Steele,  as  her  assigned  dower  in  the  premises, 
and,  by  the  return  of  the  writ  of  possession,  her  possession 
was  transferred  to  Mrs.  La  Framboise.  On  this  record,  Stow 
sets  up  no  claim  to  this  60  feet,  as  against  Mrs.  Steele.  Stow 
sought  no  relief  in  this  proceeding.  All  he  asked  in  this  case 
was,  to  go  from  court  with  his  reasonable  costs.  No  right  of 
his  is  affected  by  the  decree.  Whether  the  decree  $e  regular 
or  irregular,  correct  or  erroneous,  Stow  has  no  ground  of  com- 
plaint against  it. 

The  decree  is  affirmed. 

Deeree  affirmed. 
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William  V.  Jacobs 


V.  A.  TtTRPLN. 

1.  Trustee's  sale — time  for  paying  bid.  On  a  trustee's  sale  of  land, 
under  a  power  in  a  trust  deed,  made  late  in  the  afternoon  of  Saturday,  a  party- 
bid  $2938,  and  the  holder  of  the  notes  bid  $10,070,  and  exhibited  his  certi- 
fied check  upon  a  bank  for  $10,000,  and  paid  the  amount  of  his  bid  on  the 
following  Monday :  Held,  on  a  contest  between  the  bidders  as  to  their  rights 
to  a  deed,  the  sale  being  announced  for  cash,  that  the  payment  on  the  fol- 
lowing Monday  was  a  substantial  compliance  with  the  terms  of  the  sale. 

2.  Same — when  no  money  need  be  paid.  Where  the  holder  of  notes 
secured  by  deed  of  trust,  becomes  the  purchaser  of  property  at  the  trustee's 
sale,  a  mere  indorsement  of  the  amount  of  his  bid  on  the  notes  will  be  a 
sufficient  compliance  with  the  power  and  terms  of  sale  requiring  it  to  be 
for  cash. 

3.  Receiver— powers  of.  A  receiver  of  an  insurance  company,  holding 
notes  given  to  the  company  and  secured  by  deed  of  trust,  has  the  rightful 
power  to  bid  off  the  property  to  save  a  sacrifice.  He  succeeds  to  the  rights 
of  the  company  in  this  respect. 

4.  Errors — party  may  not  assign  those  not  affecting  him.  A  bidder  at 
a  trustee's  sale  of  property,  under  a  trust  deed  which  has  been  reformed  for 
a  mistake,  can  not  assign  for  error  any  matter  in  the  decree  of  reformation, 
or  its  directing  a  deed  to  be  made  without  redemption,  as  he  has  no  interest 
in  these  questions. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Messrs.  Bennett,  Kretzinger  &  Yeeder,  for  the  appellant. 

Messrs.  Hitchcock  &  Dupee,  for  the  appellee. 


Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

It  appears,  from  the  record  in  this  case,  that  John  Watson 
gave  his  promissory  notes,  for  the  aggregate  sum  of  $40,000, 
to  the  Atlantic  and  Pacific  Insurance  Company,  and  that  Paul 
Cornell  executed  a  trust  deed  on  certain  real  estate  to  secure 
the  payment  of  the  same. 
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The  Atlantic  and  Pacific  Insurance  Company  was  put  into 
liquidation  by  the  Attorney  General  of  the  State,  and  the 
appellee,  Y.  A.  Turpin,  was  appointed  receiver. 

On  the  2d  day  of  February,  1875,  Turpin,  as  such  receiver, 
exhibited  his  bill  of  complaint  in  the  Superior  Court  of  Cook 
county  to  have  the  said  trust  deed  reformed,  and,  by  decree  of 
the  court  in  said  suit,  the  trust  deed  was  reformed,  and  the 
trustee  was  directed  to  sell  the  premises  described  in  the  trust 
deed  in  accordance  with  its  terms  as  so  reformed.  At  the  sale 
made  on  the  premises,  in  Hyde  Park,  Cook  county,  the  appel- 
lant, William  Y.  Jacobs,  bid  the  sum  of  $2938  for  all  the 
tracts  of  land,  amounting,  in  the  aggregate,  to  thirty-four 
acres,  and  tendered  the  money  on  his  bid.  The  receiver,  Tur- 
pin, in  his  official  capacity,  bid  the  sum  of  $10,070.  The  sale 
was  late  in  the  afternoon  of  Saturday,  June  5,  1875,  and  sev- 
eral miles  from  the  city  of  Chicago.  The  receiver  had  in  his 
possession,  and  exhibited  to  the  trustee,  a  certified  check  on 
the  City  National  Bank  of  Chicago  for  $10,000.  The  trustee 
struck  off  the  land  to  the  receiver  as  the  highest  and  best  bid- 
der. On  the  next  Monday  morning,  the  receiver  delivered  the 
check  to  the  trustee.  Afterward,  on  June  10, 1875,  the  trustee 
filed  in  court  his  report  of  sale,  stating  that  he  announced  the 
sale  as  a  cash  sale,  but  that  the  purchaser  should  have  a  rea- 
sonable time  to  pay  over  to  him  the  money  and  to  receive  a 
deed;  that  Turpin  was  the  highest  bidder,  and  the  premises 
were  struck  off  to  him ;  that,  on  the  following  Monday  morn- 
ing, Turpin,  as  receiver,  paid  over  the  money  bid,  and  con- 
firmation of  the  sale  was  asked. 

Thereupon,  the  appellant,  Jacobs,  filed  his  petition  in  said 
cause,  in  which  Watson,  Cornell,  and  Turpin  and  one  Williams, 
were  original  parties  to  the  suit,  setting  up  the  facts  stated, 
and  praying  to  be  allowed  to  become  a  party  to  the  suit,  and 
that  the  court  should  decree  the  trustee  to  make  the  deed  to 
him,  Jacobs,  and  not  to  Turpin,  claiming  that  he,  Jacobs,  was 
entitled  to  become  the  purchaser,  because  he  alone  had  the 
money  in  hand  at  the  time  of  sale. 
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The  court  allowed  the  filing  of  the  petition,  and  admitted 
Jacobs  to  become  a  party  to  the  suit. 

Upon  hearing,  the  sale  to  Turpin  was  confirmed  and  the 
trustee  directed  to  convey  to  him.  Jacobs  took  this  appeal 
from  that  decision. 

Appellant  insists  that  he  was  the  only  bidder  for  cash,  in 
its  strict  sense,  and  that  the  power  in  the  trust  deed  must  be 
strictly  pursued.  We  are  of  opinion  that  the  power  and 
decree  were  here  substantially  complied  with.  The  sale  was  at 
half-past  five  o'clock  on  Saturday  afternoon,  and  on  the  premi- 
ses, several  miles  from  the  city  of  Chicago.  The  bidder,  Tur- 
pin, exhibited  a  certified  check  on  the  City  National  Bank  of 
Chicago  for  $10,000,  his  bid  being  $10,070.  It  could  hardly 
be  expected  that  a  purchaser  would  have  such  an  amount  of 
actual  money  in  hand,  at  the  place  of  sale.  The  check  produced 
the  money  on  the  following  Monday  morning.  Under  the  cir- 
cumstances, the  allowing  until  the  following  Monday  for  the 
payment  over  of  the  money  was  but  reasonable,  and  no  essential 
departure  from  the  terms  of  selling  to  the  highest  bidder  for 
cash. 

Besides,  as  the  receiver  was  the  holder  of  the  notes  of  Wat- 
son, secured  by  the  trust  deed,  and  the  sale  was  under  the  trust 
deed  for  the  satisfaction  of  the  amount  due  upon  the  notes, 
we  do  not  perceive  why  a  mere  indorsement  of  the  amount  of 
the  bid,  as  a  credit,  upon  the  notes,  would  not  have  been  in 
sufficient  compliance  with  the  power.  It  was  unnecessary  to 
go  through  the  formality  of  the  receiver  paying  over  the  money 
to  the  trustee,  and  then  the  trustee  paying  it  back  into  the 
hands  of  the  receiver.  The  right  to  so  bid  off  property  in 
satisfaction  of  a  debt  would  belong  to  the  power  of  the  re- 
ceiver to  collect  the  debts  of  the  company.  The  act  would  be 
necessary  and  proper,  in  the  exercise  of  such  power,  in  order 
to  make  the  most  of  property  held  in  security  for  a  debt,  and 
prevent  its  sacrifice.  We  do  not  see  why  the  receiver  might 
not  do  anything,  in  this  respect,  that  the  company  could  have 
done  to  make  the  most  out  of  its  assets. 
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It  is  contended  by  appellant  that  the  court  below  should 
have  ordered  a  re-execution  of  the  trust  deed,  as  reformed,  by 
Cornell  and  his  wife.  Without  admitting  the  necessity  of 
this,  it  is  sufficient  to  say,  this  objection  can  not  be  raised  by 
a  stranger  to  the  suit,  who  comes  in  merely  to  enforce  a  bid 
made.  The  same  may  be  said  as  to  the  objection  that  the 
decree  is  erroneous  in  directing  a  deed  to  be  made  to  appellee, 
thereby  cutting  off  the  right  of  redemption.  Appellant  has 
no  interest  in  the  right  of  redemption.  Parties  whose  rights 
are  foreclosed  can  alone  raise  this  question.  Van  Valkenburg 
et  al.  v.  Trustees  of  Schools,  66  111.  103 ;  Heberer  v.  Heberer, 
67  id.  253. 

The  judgment  and  order  appealed  from  will  be  affirmed. 

Judgment  affirmed. 


The  Chicago  and  Alton  Kailroad  Company 

v. 
Mary  E.  Michie,  Admx. 


1.  Pleading  and  evidence— must  correspond.  To  entitle  a  party  suing, 
to  recover  in  an  action,  he  must  allege  the  facts  on  which  his  claim  to  a 
recovery  is  based,  and  these  facts  must  be  proved.  In  other  words,  the 
allegations  and  proofs  must  correspond. 

2.  In  a  suit  against  a  railway  company  to  recover  for  the  death  of  plain- 
tiff's intestate,  where  the  declaration  alleges  that  deceased  was  a  passenger  on 
defendant's  train  when  the  accident  occurred  causing  his  death,  and  was  being 
carried  for  hire,  or  was  on  the  train  by  request  of  the  company,  and  there  was 
no  proof  that  he  was  a  passenger  paying  his  fare,  or  went  upon  the  train  as  a 
passenger,  but,  on  the  contrary,  the  proof  showed  he  was  upon  the  engine 
wrongfully,  in  express  violation  of  the  rules  of  the  company,  no  recovery 
can  be  had. 

3.  Negligence — liability  of  railroad  company  for  the  death  of  one  wrong- 
fully riding  on  engine.  Where  a  person,  through  stealth,  wrongfully  gets 
upon  an  engine  of  a  railway  company,  without  the  consent  of  any  officer 
or  agent,  and  in  violation  of  the  rules  of  the  company,  of  which  he  has 
knowledge,  for  the  purpose  of  being  carried  without  the  payment  of  fare, 
and  he  is  killed  by  a  collision,  the  company  \fill  not  be  liable  in  damages 
to  his  personal  representative. 
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4.  Railkoads  —  liability  as  carriers  of  passengers.  "Where  a  carrier 
undertakes  to  cany  a  person,  either  with  or  without  reward,  he  is  obliged 
to  use  proper  care  and  diligence  to  carry  safely,  and  for  a  neglect  he  will  be 
responsible. 

5.  Same — -power  of  engine  driver  to  permit  persons  to  ride  on  engine. 
The  engine-driver  of  a  railway  company  has  no  authority  or  right  to  say 
who  shall  be  upon  the  train,  or  give  permission  to  any  one  to  ride  upon  his 
engine  against  the  rules  of  the  company.  The  conductor,  having  control 
of  the  train,  might,  perhaps,  give  such  permission;  and  if  he  knows  that  a 
party  is  so  riding  on  the  engine,  and  suffers  him  to  remain,  his  act  may  be 
considered  that  of  the  company. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  C.  Beckwith,  and  Messrs.  Monroe,  Bisbee  &  Ball,  for 
the  appellant. 

Mr.  Gideon  L.  Barber,  and  Mr.  Eobt.  Hervey,  for  the 

appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  to  the  Superior 
Court  of  Cook  county,  by  Mary  E.  Michie,  administratrix  on 
the  estate  of  her  husband,  Joseph  B.  Michie,  plaintiff,  and 
against  the  Chicago  and  Alton  Railroad  Company,  defendant, 
to  recover  damages  for  the  death  of  her  husband,  occasioned, 
as  alleged,  by  the  negligence  of  the  defendant,  the  deceased 
being  a  passenger  on  defendant's  train. 

The  cause  was  tried  by  a  jury,  and  a  verdict  rendered  for 
five  thousand  dollars,  which  the  court  refused  to  set  aside,  but 
rendered  judgment  on  it,  to  reverse  which  the  defendant  ap- 
peals. 

The  declaration  contains  jive  counts,  the  first  alleging  de- 
ceased became  a  passenger  upon  defendant's  road,  to  be  carried 
from  Chicago  to  St.  Louis,  for  certain  fare  paid  to  the  defend- 
ant, alleging  the  duty  of  defendant  to  carry  safely. 

The  second  count  alleges  the  payment  of  fare,  the  relation 
of  carrier  and  passenger,  and  the  death  by  negligence,  with- 
out the  fault  of  deceased. 
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The  third  and  fourth  counts  are,  in  substance,  the  same  as 
the  second  count,  whilst  the  fifth  is  like  the  first,  omitting  the 
allegation  of  payment  of  fare. 

Upon  the  trial  of  the  cause,  against  the  objection  of  defend- 
ant, there  was  a  sixth  count  added,  averring,  substantially, 
that  the  deceased  went  upon  a  passenger  train  of  the  defend- 
ant, at  the  special  instance  and  request  of  the  defendant,  to 
be  carried  thereon  from  Chicago  to  St.  Louis,  alleging  the 
duty  to  carry  safely,  etc.,  and  averring  that  the  defendant  not 
regarding  its  duty,  etc.,  said  train  was  run  into  and  obstructed, 
and  greatly  demolished  and  injured  by  a  certain  freight  train 
of  said  company,  by  means  whereof  said  J.  B.  Michie,  with- 
out fault,  etc.,  was' killed. 

It  is  a  familiar  principle,  to  entitle  a  party  suing,  to  recover 
in  the  action,  he  must  allege  the  facts  on  which  his  claim  to  a 
recovery  is  based,  and  these  facts  must  be  proved.  In  other 
words,  the  allegations  and  proofs,  must  correspond. 

In  applying  the  proofs,  in  this  record,  to  the  allegations  in 
the  several  counts  of  the  declaration,  we  find  no  correspond- 
ence. There  is  no  proof  the  deceased  was  a  passenger  on  the 
train  paying  his  fare,  and  none  that  he  went  upon  the  train,  as 
a  passenger  or  otherwise,  at  the  instance  and  request  of  the 
company,  or  of  any  officer  or  agent  of  the  company  possessed 
of  authority  to  make  such  request.  The  proof  is  clear  deceased 
was  on  the  train,  not  as  a  passenger  paying  or  ready  to  pay 
his  fare,  if  demanded,  but  was  furtively  riding  upon  the 
engine  in  express  violation  of  the  rules  of  the  company,  and 
which,  from  his  experience  of  twenty  years  as  an  engine- 
driver,  he  knew  was  the  rule  of  all  well  regulated  railroad 
companies,  with  several  of  which  he  had  been  connected,  and 
so  riding  to  escape  the  payment  of  the  regular  fare. 

The  rule  of  this  company,  and  of  all  others,  as  we  under- 
stand the  testimony,  in  this  respect,  then  was,  that  no  person 
except  the  road  masters  on  their  own  divisions,  or  the  con- 
ductor of  the  train,  will  be  allowed  to  ride  on  an  engine  or 
tender  without  the  permission  of  the  superintendent  or  master 
mechanic.     This  was  substantially  the  rule  of  the  Mobile  and 
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Ohio  Railroad  Company,  for  which  deceased  had  worked  as 
an  engine-driver  some  years,  and  it  is  a  fair  presumption  he 
knew  that  was  the  rule  of  this  road.  He  was  told  by  O'Neil, 
the  driver  of  appellant's  engine,  when  application  was  made 
to  him  for  a  ride,  whose  sympathies  he  thought  to  excite 
by  informing  him  he  was  an  engine-driver,  and  "had  been 
branch'd  off  on  some  road  south,  and  wanted  to  go  to  St. 
Louis,  that  he  did  not  know  he  could  get  him  there,  as  they 
were  very  strict  on  the  road,  and  were  issuing  no  passes." 
Instead  of  being  a  passenger  on  the  train,  with  the  consent  of 
the  carrier,  as  alleged  in  the  declaration,  and  as  argued  by 
counsel,  the  proof  tends  to  show  he  induced  O'lSTeil  to  violate 
instructions  and  the  rigid  rule  of  the  company,  and  with  his 
consent  alone,  given  without  any  authority,  but  in  violation 
of  his  duty,  and  presumably  so  known  to  the  deceased,  he  rode 
on  the  engine.  The  relation  of  carrier  and  passenger  did  not 
exist  in  this  case  by  any  agreement,  express  or  implied.  We 
do  not  question  the  doctrine,  where  a  carrier  undertakes  to 
carry,  either  with  or  without  reward,  he  is  obliged  to  use 
proper  care  and  diligence  to  carry  safely — nay,  he  must  use 
the  greatest  care  and  diligence. 

Much  is  said  by  appellee  about  comparative  negligence  and 
contributory  negligence.  Such  arguments  have  no  place  in 
this  case.  The  sole  question  is,  as  appellee  has  stated  it  in 
the  declaration,  was  deceased  a  passenger  on  this  train,  or  was 
he  on  the  train  at  the  instance  and  request  of  appellant?  That 
he  was  not  a  passenger,  and  that  he  was  on  the  train  furtively, 
and  in  violation  of  the  rules  of  the  company,  the  evidence 
places  beyond  a  doubt.  The  permission  of  the  engine-driver, 
if  given,  was  not  the  permission  of  the  company,  as  he  had 
no  power  to  give  it.  Had  the  conductor  of  the  train  given 
the  permission,  or,  knowing  the  deceased  was  upon  the  engine, 
suffered  him  there  to  remain,  it  might  be  considered  the  act 
of  the  company,  as  the  conductor  has  control  of  the  entire 
train,  and  his  act  is  rightfully  regarded  as  the  act  of  the  com- 
pany, and  the  authorities  cited  by  appellee  on  this  point  might 
be  applicable.     The  driver  of  the  engine  occupies  a  different 
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and  a  very  subordinate  position.  He  has  no  right  to  say  who 
shall  be  upon  the  train,  or  to  take  cognizance  of  such  as  may  be 
upon  it.  He  is  to  look  to  his  engine,  and  keep  it  in  order, 
and  permit  no  one  to  ride  upon  it  without  the  permission  of 
his  superior. 

The  proofs  in  this  case  show  that  deceased  was  on  the 
engine  of  this  train,  where  he  had  no  right  to  be,  and  by 
stealth,  having,  by  some  means,  induced  the  driver  to  violate 
an  established  rule  of  the  company, — the  deceased,  from  his 
long  experience  in  the  same  capacity,  having  reason  to  know 
the  existence  of  such  a  rule,  and  that  it  was  a  rule  of  the  com- 
pany in  whose  service  he  had  been  recently  employed.  To  hold 
the  company  liable  for  the  death  of  this  man,  under  these 
circumstances,  would  not  be  just.  Deceased,  in  going  upon 
the  engine  in  the  manner  he  did,  willingly  took  his  chances 
of  just  such  an  accident  as  did  happen,  and  for  the  conse- 
quences of  which  appellant  is  not  responsible.  Being  on  the 
engine  by  stealth,  the  company  were  under  no  obligations  to 
him.  See  Toledo,  Wabash  and  Western  Railway  Co.  v. 
Brooks,  Admx.  81  111.  245. 

The  judgment  is  reversed.  The  cause  will  not  be  remanded, 
as,  in  our  opinion,  appellee  has  no  cause  of  action. 

Judgment  reversed. 


Chakles  C.  Johnson 

v. 
The  People  of  the  State  of  Illinois. 

1.  Witness — credibility  not  impeached  by  ignorance.  The  fact  that  a 
witness  is  ignorant  on  some  questions,  and  is  unable  to  tell  in  what  county- 
he  resides,  does  not  show  that  he  is  not  entitled  to  credit  for  truth  and 
veracity. 

2.  Accessory — in  sale  of  liquors,  by  making  change.  A  person  employed 
in  making  change  for  parties  engaged  in  unlawfully  selling  intoxicating 
liquors  to  minors,  may  be  convicted,  on  indictment,  for  selling  the  liquors, 
as  aiding  and  assisting  in  the  transaction. 
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3.  Intoxicating  liquors — to  minors  need  not  be  by  a  dram-shop  keeper. 
The  statute  making  it  criminal  to  sell  intoxicating  liquors  to  minors  with- 
out the  consent  of  their  parents,  etc.,  is  not  restricted  to  the  keepers  of  dram- 
shops,  and  therefore  it  is  not  necessary  to  allege,  in  the  indictment,  that  the 
defendant,  or  those  for  whom  he  acted  in  making  such  sales,  was  the  keeper 
of  a  dram-shop. 

4.  Constitutional  law  — of  the  passage  of  laws — the  title.  The  constitu- 
tional requirement  that  in  order  to  the  proper  passage  of  a  bill,  with  an  appro- 
priate  title,  there  must  be  a  favorable  vote  by  a  majority  of  all  the  members 
elected  to  each  house,  does  not  apply  to  the  adoption  of  a  different  or 
amended  title  to  the  act  after  the  bill  has  passed.  Such  new  title  may  be 
adopted  by  a  majority  of  a  mere  quorum. 

5.  Same — expressing  object  of  bill  in  title.  The  constitution  does  not 
provide  that  the  subject  of  a  bill  shall  be  specifically  and  exactly  expressed 
in  the  title,  but  any  expression  in  the  title  which  calls  attention  to  the  sub- 
ject of  the  bill,  although  in  general  terms,  will  be  sufficient.  The  general 
expression  of  licenses  in  a  title  will  embrace  a  bill  relating  to  licenses  for 
the  sale  of  intoxicating  liquors. 

6.  Criminal  law — sentence  on  conviction  under  several  counts.  Where  a 
defendant  is  convicted  under  several  counts  of  an  indictment  for  selling  in- 
toxicating liquors,  it  is  erroneous  in  the  judgment  to  fix  the  day  and  hour 
when  the  imprisonment  shall  commence  and  end  under  each  count.  The 
sentence  to  imprisonment  should  be  for  a  specified  number  of  days  under 
each  count  upon  which  a  conviction  is  had,  the  imprisonment  under  each 
succeeding  count  to  commence  when  it  ends  under  the  preceding  one,  with- 
out fixing  the  day  and  hour  of  any. 

Writ  of  Error  to  the  Circuit  Court  of  Lee  county;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

This  was  an  indictment  against  Charles  C.  Johnson  for  sell- 
ing intoxicating  liquor  to  minors  at  a  fourth  of  July  celebra- 
tion. It  contained  twenty-four  counts,  charging  sales  to  twelve 
different  named  persons. 

The  defendant  pleaded  not  guilty,  and  a  trial  was  had  result- 
ing in  a  verdict  finding  the  defendant  guilty,  except  as  to  the 
seventeenth  and  eighteenth  counts.  The  defendant  moved  for 
a  new  trial,  which  was  denied,  and  judgment  rendered  on  the 
verdict. 

Mr.  J.  Y.  Eustace,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  is  first  urged,  that  the  evidence  fails  to  sustain  a  verdict 
of  guilty  under  the  sixteenth  count,  and  that  there  was  no 
other  count  under  which  plaintiff  in  error  could  have  been 
convicted  of  sales  actually  made  by  him.  Barton  swears  that 
plaintiff  in  error  sold  to  him  two  glasses  of  beer,  one  for  himself 
and  the  other  for  one  Bitner.  Plaintiff  in  error  denies  that 
there  was  any  such  sale;  that  he  sold  none  to  him,  nor  did  he 
sell  to  any  other  person.  Barton  testified  that  he  was  eighteen 
years  old. 

There  was  a  flat  contradiction  between  the  statements  of 
these  witnesses,  and  it  was  for  the  jury  to  judge  of  their  ver- 
acity, and  having  done  so,  their  action  will  not  be  lightly  dis- 
turbed. The  jury  had  the  witnesses  before  them,  and  could 
see  their  manner  of  testifying,  and  they,  no  doubt,  in  deter- 
mining the  truth,  took  into  consideration  all  the  attending 
circumstances  of  the  case.  Plaintiff  in  error  was  deeply  inter- 
ested in  the  event  of  the  trial,  and  the  prosecuting  witness  was 
not,  so  far  as  this  record  discloses.  This,  of  itself,  for  aught 
we  can  know,  may  have  fully  warranted  the  jury  in  giving 
credence  to  the  evidence  of  the  prosecuting  witness.  For  any- 
thing we  can  know,  the  manner  of  plaintiff  in  error,  when  on 
the  stand,  may  have  been  such  as  to  satisfy  the  jury  that  he' 
was  unworthy  of  belief. 

It  is  urged  that  the  prosecuting  witness  was  ignorant,  and 
hence  we  should  not  give  him  credit  for  truth  and  veracity. 
He  seems  not  to  have  known  in  what  county  Knox's  Grove 
was  situated.  This  may  be  true,  and  still  the  witness  be  en- 
tirely truthful  as  to  wThat  he  does  know.  Men,  with  but  few, 
if  any,  exceptions,  are  ignorant  on  some  questions,  and  no  one 
for  that  reason  doubts  their  veracity.  This  objection  was,  no 
doubt,  fully  considered  by  the  jury,  and  they  were  convinced 
that  he  spoke  the  truth,  and  we  see  no  reason  to  say  they  wrere 
mistaken. 

It  is  also  urged,  plaintiff  in  error  was  improperly  convicted 
under  the  other  counts — that  he  was  simply  employed  to  make 
28— 83d  III. 
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change  for  the  six  or  seven  persons  who  were  selling  beer, 
lemonade,  candy,  etc.  He  and  the  others  were  acting  in  con- 
cert. They  were  carrying  out  a  common  purpose.  He  aided 
in  making  these  sales  if  he  gave  change  when  the  minors  pur- 
chased the  beer.  He  to  that  extent  aided  and  assisted  in  mak- 
ing these  sales.  He  thereby  took  an  active  part,  and  was  one 
of  the  actors.  It  may  be  he  was  not  as  active  as  others,  but 
nevertheless  he  acted  conjointly  with  the  salesmen.  He  made 
no  protest  against  such  sales,  and  being  present,  and  partici- 
pating in  what  was  done,  the  jury  were  warranted  in  finding 
that  he  knew  beer  was  being  sold  to  minors,  and  that  he  aided 
and  abetted  in  such  sales. 

It  is  next  urged,  that  there  is  no  averment  in  the  indictment 
that  plaintiff  in  error,  or  any  person  with  whom  he  was  acting, 
was  the  keeper  of  a  dram-shop.  The  sixth  section  of  the 
Dram-Shop  Act  provides,  that  "whoever,  by  himself  or  his 
agent  or  servant,  shall  sell  or  give  intoxicating  liquor  to  any 
minor,  without  the  written  order  of  his  parent,  guardian  or 
family  physician,  *  *  *  for  each  offense  shall  be  fined," 
etc.  Now,  there  is  no  reference  in  this  section  to  the  keeper 
of  a  dram-shop.  The  language  is  sufficiently  broad  to  embrace 
all  other  persons,  as  well  as  the  keepers  of  dram-shops.  The 
manifest  object  of  this  section  is  to  prevent  the  sale  or  giving 
of  liquors  to  minors,  without  the  consent  of  parents,  guardians, 
etc.  To  hold  that  it  only  applied  to  keepers  of  dram-shops, 
would  do  violence  to  the  design  of  the  General  Assembly  in 
adopting  this  section.  It  is  not  necessary  to  now  determine 
whether  a  person  would  incur  the  penalty  of  this  section  by 
giving  it  as  an  act  of  hospitality  at  his  house,  as  that  question 
is  not  before  the  court.  The  question  here  is,  whether  a  per- 
son having  or  not  having  a  license  to  keep  a  dram-shop  may 
sell  intoxicating  drink  to  minors,  and  we  think  it  is  manifest 
he  can  not,  without  incurring  the  penalty  prescribed  by  the 
law. 

It  is  also  urged,  that  the  act  under  which  this  prosecution 
was  conducted  is  void,  under  our  fundamental  law.  It  is 
claimed,  that  whilst  the  body  of  the  law  was  adopted  on  the 
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call  of  the  "  ayes  "  and  "  noes,"  spread  upon  the  journals  of 
the  Senate,  by  a  majority  of  all  the  Senators  elect,  the  title  to 
the  act  only  passed  by  a  majority  of  a  quorum.  The  journals 
show  that  twenty-four  Senators  voted  "  aye,"  when  it  required 
twenty-six  to  be  a  majority  of  all  the  members  elect.  Does, 
then,  the  constitution  require  such  a  majority  to  adopt  the 
title  to  a  law?  It  is  not  required  by  the  letter  of  the  constitu- 
tion. According  to  parliamentary  usage,  the  title  is  not  an 
essential  part  of  a  bill,  although  under  our  constitution  it 
seems  to  be.  Usage  authorized  it,  and  it  was  the  custom  to 
adopt  the  title  to  an  act  after  its  final  passage. 

But  our  constitution  has  worked  a  radical  change  in  this 
usage,  as  it  provides,  art.  4,  sec.  13,  that  "  every  bill  shall  be 
read  at  large  on  three  different  days,  in  each  house,  and  the 
bill  and  all  amendments  thereto  shall  be  printed  before  the 
vote  is  taken  on  its  final  passage ;  and  every  bill,  having  passed 
both  houses,  shall  be  signed  by  the  speakers  thereof.  No  act 
hereafter  passed  shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title."  This  is  all  of  the  section 
which  seems  to  be  important  in  the  consideration  of  the  ques- 
tion now  before  us. 

In  the  case  of  Binz  v.  Weber,  81  111.  288,  in  passing  on  a 
similar  provision  in  the  constitution  of  1848,  applicable  to 
private  laws,  we  said,  that  the  validity  of  the  act  must  depend, 
under  such  a  provision,  upon  the  title  to  the  bill  as  it  passed 
both  houses,  and  not  on  the  title  to  the  law  after  its  adoption. 
What  we  there  said,  we  think  applies  to  the  requirements  of 
our  present  constitution,  as  to  the  adoption  of  general  laws. 
Hence  we  regard  it  unnecessary  to  further  discuss  this  ques- 
tion. 

Is,  then,  the  title  by  which  the  bill  was  passed,  sufficient  to 
sustain  the  law?  The  title,  as  the  bill  passed  the  Senate,  was: 
"A  bill  for  an  act  to  revise  the  law  in  relation  to  Licenses." 
For  the  bill,  with  this  title,  twenty-nine  Senators  voted,  and 
eleven  against.  After  the  bill  had  so  passed  the  Senate,  on 
motion,  the  title  was  so  changed  as  to  read:  "A  bill  for  an 
act  to  provide  for  the  licensing  of  and  against  the  evils  arising 
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from  the  sale  of  intoxicating  liquors."  The  change  in  the 
title  was  adopted  by  "  ayes,  24;  noes,  11."  As  thus  amended, 
the  bill  was  sent  to  the  House,  where  it  was  constitutionally 
passed  through  that  body,  with  the  title  as  amended  in  the 
Senate,  and  was  returned  to  that  body,  and  all  the  requisite 
subsequent  steps  were  taken  for  it  to  become  a  law. 

On  turning  to  the  chapter  entitled  "  License,"  in  the  Re- 
vised Statutes  of  1845,  we  find  that  the  first  eight  sections 
refer  to  licensing  peddlers,  auctioneers  and  merchants.  Sec- 
tions from  nine  to  twenty-one,  inclusive,  relate  to  the  sale  of 
liquors  and  licenses  therefor.  Sections  from  twenty-two  to 
twenty-eight,  inclusive,  relate  to  licensing  insurance  compa- 
nies, and  for  the  collection  of  penalties  incurred  under  the 
chapter,  and  the  disposition  of  the  money  collected  for  for- 
feitures. Thus,  it  will  be  seen,  the  law  in  relation  to  the 
license  and  sale  of  intoxicating  liquors  was  found  in  this  chap- 
ter, and  when  the  bill  passed  the  Senate,  with  the  original 
title,  that  title  certainly  referred  to  the  chapter  regulating 
liquor  licenses,  and  embraced  such  licenses,  and  that  subject 
was  expressed  in  the  title.  It  may  be  that  licenses  to  sell 
liquor  were  not  specifically  named. in  the  title,  but  it  was  un- 
doubtedly so  expressed  as  to  call  the  attention  of  every  Senator 
to  the  subject  matter  of  the  bill,  and  we  have  no  doubt  that 
this  general  expression  of  the  subject  of  the  bill  answers  the 
constitutional  requirement.  The  provision  does  not  require 
that  the  subject  of  the  bill  shall  be  specifically  and  exactly  ex- 
pressed in  the  title,  hence  we  conclude  that  any  expression  in 
the  title  which  calls  attention  to  the  subject  of  the  bill,  although 
in  general  terms,  is  all  that  is  required. 

This  title  called  attention  to  the  chapter  regulating  licenses, 
and  that  chapter  provided  for  licensing  saloons,  and  as  all  the 
law  on  the  subject  was  then  only  found  under  the  title  of  that 
chapter,  we  presume  every  member  of  the  Senate  knew,  by 
the  title,  that  the  bill  proposed  to  revise  that  chapter,  and  in 
doing  so  that  it  would  almost  necessarily  affect  liquor  licenses. 
Had  the  bill  been  specific,  and  the  title  had  proposed  to  license 
lawyers,  physicians,  druggists,  or  some  other  occupation,  and 
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the  bill  had  contained  the  provisions  as  it  was  adopted,  then 
this  requirement  of  the  constitution  would  have  probably  ren- 
dered "the  law  inoperative.  But  it  was  general,  and  expressed 
the  subject  of  the  bill  generally,  but  with  sufficient  distinct- 
ness to  answer  the  constitutional  requirement,  so  that  if  the 
title  must  be  adopted  as  is  the  bill  on  its  final  passage,  a  suffi- 
cient title  was  so  adopted  when  the  bill  passed  the  Senate.  It 
does  not  matter  in  what  manner  the  title  was  subsequently 
changed  by  the  Senate,  so  the  title  thus  changed  called  the 
attention  of  the  House  to  the  provisions  of  the  bill,  and  the 
title  under  which  the  bill  went  to  the  House  was  specific  and 
certain  for  that  purpose.  We  have  no  hesitation  in  saying 
the  bill  was  properly  and  constitutionally  passed  into  a  law, 
and  must  be  enforced. 

But  the  court  below  erred  in  the  judgment  it  rendered  on 
the  verdict  in  this  case.  It  fixed  the  day  and  hour  when  the 
imprisonment  should  commence  under  each  count  upon  which 
plaintiff  in  error  was  found  guilty.  Since  a  supersedeas  was 
granted  in  this  case,  it  has  become  impossible  that  the  judg- 
ment of  imprisonment  can  be  carried  into  effect,  as  the  time 
fixed  by  the  court  has  elapsed  and  expired.  Other  contin- 
gencies might  arise  which  would  render  it  impracticable  to 
carry  such  a  judgment  into  effect.  The  sentence  to  imprison- 
ment should  be  for  a  specified  number  of  days  under  each 
count  upon  which  a  conviction  is  had,  and  the  judgment 
should  require  that  the  imprisonment  under  each  succeeding 
count  should  commence  where  it  ends  under  the  preceding 
count,  without  fixing  the  day  or  hour  for  each  or  either  to 
commence  or  end.  For  this  error  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  remanded  with  direc- 
tions that  the  court  enter  a  proper  judgment  on  the  verdict. 

Judgment  reversed. 
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Leverett  B.  Sidway 

v. 
James  D.    Marshall. 

1.  Amendments  and  jeofails — mistake  in  plaintiff'' s  christian  name. 
Under  the  sixth  section  of  the  Statute  of  Amendments,  the  fact  that  the  plain- 
tiff's christian  name  in  the  summons  is  wrong,  when  it  is  stated  correctly  in 
the  declaration,  will  not  authorize  the  reversal  of  a  judgment  by  default.  It 
is  sufficient  if  the  name  is  once  rightly  alleged  in  any  of  the  proceedings. 

2.  The  court,  under  the  Practice  Act,  is  authorized  to  allow  an  amend- 
ment  in  the  pleadings,  or  any  of  the  proceedings,  by  inserting  the  plaintiff's 
true  christian  name  wherever  omitted  or  stated  incorrectly,  without  notice 
to  the  defendant. 

3.  Same — right  to  impose  terms  or  require  notice.  Where  an  amendment 
is  allowed  that  is  calculated  to  take  either  party  by  surprise,  or  that  will 
affect  the  right  or  justice  of  the  matter  of  the  suit,  or  alter  in  any  material 
respect  the  issues,  the  court  may  impose  terms  requiring  notice  to  the  party 
to  be  affected  by  it. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Howe  &  Hussell,  for  the  plaintiff  in  error. 

Messrs.  Walter  &  Burnham,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 


Leave  was  given  bj  the  court  to  amend  the  pleadings  by 
making  the  name  of  plaintiff  James  D.  Marshall,  but  if  that 
privilege  was  availed  of,  there  is  nothing  in  the  record  that 
indicates  it.  The  summons  was  in  the  name  of  John,  and  the 
declaration,  filed  the  same  day  the  summons  was  issued,  was 
in  the  name  of  James  Marshall,  plaintiff's  true  name.  Service 
was  in  time,  but  there  being  no  appearance,  judgment  was 
rendered  againt  defendant  by  default. 

It  is  provided,  in  the  sixth  section  of  the  chapter  of  the 
Revised  Statutes  entitled  "  Amendments  and  Jeofails,"  no 
judgment  shall  be  reversed,  impaired  or  in  any  manner 
affected  by  reason  of  any  of  the  omissions,  defects  or  things 
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in  the  process,  pleadings,  proceedings  or  records  in  that  sec- 
tion named,  and  among  others,  as  in  the  tenth  division,  on 
account  of  any  mistake  in  the  name  of  a  party  or  person 
where  the  name  shall  have  been  "  once  rightly  alleged  in  any 
of  the  pleadings  or  proceedings,"  nor,  as  in  the  fourth  division, 
for  any  variance  between  the  original  writ  and  the  declaration 
or  other  pleading.  These  saving  clauses  of  the  statute  cover 
the  alleged  defect  in  the  pleadings  in  this  case.  Although 
plaintiff's  name  was  stated  erroneously  in  the  summons,  it 
was  rightly  alleged  in  the  declaration,  and  that  is  sufficient  to 
sustain  the  judgment.  But  if  the  amendment  was  actually 
made,  and  plaintiff's  true  christian  name  inserted  wherever 
omitted  in  the  pleadings  or  proceedings,  it  was  authorized  by 
the  Practice  Act,  as  was  decided  by  this  court  in  the  Teutonia 
Insurance  Co.  v.  Mueller,  77  111.  22. 

Defendant  maintains  the  amendment  was  material,  and  that 
he  was  entitled  to  notice  before  default  should  be  entered 
against  him.  Two  answers  may  be  given  to  the  position  as- 
sumed: First,  the  amendment  in  this  case  was  not  material, 
for  the  reason  plaintiff's  name  was  "rightly  alleged"  in  the 
declaration,  and  that  was  sufficient,  according  to  the  positive 
provisions  of  the  statute,  to  sustain  the  judgment.  And, 
second,  the  statute  has  not  provided  any  notice  shall  be  given 
to  the  opposite  party  of  such  motions  and  amendments.  All 
amendments  of  this  character,  not  being  against  the  right  and 
justice  of  the  matter  of  the  suit,  and  not  altering  the  issues 
between  the  parties,  shall  be  made  by  the  court  in  which  judg- 
ment was  given,  and  it  is  nowhere  intimated  any  notice  to  the 
opposite  party  is  necessary  to  enable  the  court  to  exercise  this 
equitable  power.  Should  notice  to  the  adverse  party  be  re- 
quired in  every  instance  where  the  court  allows  such  formal 
amendments,  it  would  amount  to  a  deprivation  of  all  benefit 
intended  to  be  secured  by  the  statute.  By  absenting  himself 
from  the  court,  defendant  could  render  it  impracticable  for 
the  court,  under  such  a  rule,  to  make  any  amendments  what- 
ever, notwithstanding  such  amendments  might  not  affect,  in 
the  slightest  degree,  the  right  and  justice  of  the  matter  in 
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suit,  or  alter  the  issues  between  the  parties.  Nor  is  there  any 
hardship  in  this  rule,  for  such  amendments  are  to  be  allowed 
"for  the  furtherance  of  justice  on  such  terms  as  shall  be  just." 
When  any  amendment  is  allowed  that  is  at  all  calculated  to 
take  either  party  by  surprise,  or  that  would  affect  the  right  or 
justice  of  the  matter  of  the  suit,  or  alter,  in  any  material 
respect,  the  issues  between  the  parties,  the  court  may  impose 
terms  that  it  shall  be  permitted  only  upon  notice  to  the  party 
to  be  affected  by  it.  Any  other  rule  would  render  the  practice 
so  difficult  that  it  would  amount  to  a  practical  abrogation  of 
the  liberal  provisions  of  the  statute  in  regard  to  amendments, 
and  work  a  total  deprivation,  in  many  instances,  of  its 
benefits. 

In  either  view  suggested  there  is  no  error  in  the  record,  and 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  City  of  Feeeport 

v. 

John  T.  Isbell. 

1.  Cities — duty  and  liability  in  respect  to  lighting  the  streets.  The  fail- 
ure of  a  city  to  avail  itself  of  a  power  to  light  its  streets,  can  not  be  regarded 
as  an  act  of  negligence,  in  an  action  brought  by  a  person  who  receives  injury 
by  falling  into  an  excavation  in  the  sidewalk  or  street,  in  the  night-time. 

2.  If  a  city,  however,  assumes  to  light  a  street  or  bridge,  under  a  dis- 
cretionary power,  and  does  it  in  such  a  negligent  manner  as  not  to  afford 
proper  security  from  danger,  and  a  person  is  injured  by  falling  into  an  ex- 
cavation in  the  night-time,  the  omission  may  be  shown  on  the  question  of 
negligence. 

3.  Instructions — should  not  be  doubtful.  An  instruction  should  be 
so  drawn  as  not  to  be  of  doubtful  or  uncertain  meaning,  as  otherwise  the 
jury  may  be  misled  by  it. 

4.  Same — should  refer  to  evidence.  An  instruction  that  the  jury  should 
give  the  plaintiff  such  damages  as  they  can,  under  their  oath,  say  will  be 
a  fair  compensation,  in  case  of  a  finding  in  his  favor,  is  erroneous,  in  not 
confining  their  finding  of  damages  to  such  as  are  shown  by  the  evidence. 
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Appeal  from  the  Circuit  Court  of  Stephenson  county ;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  H.  C.  Hyde,  and  Mr.  John  C.  Kean,  for  the  appellant. 

i 

Mr.  J.  M.  Bailey,  and  Mr.  J.  I.  Neff,  for  the  appellee. 
Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  appellee,  against  the  city  of 
Freeport,  to  recover  damages  for  an  alleged  injury  received 
on  the  sidewalk  of  the  city,  on  the  night  of  July  1,  1875, 
caused  by  a  fall  from  the  sidewalk  into  an  excavation  under 
the  same,  caused,  as  is  alleged,  by  negligence  on  the  part  of 
the  city,  in  not  having  the  excavation  properly  barricaded  or 
fenced  in  such  a  manner  as  to  protect  persons  traveling  on  the 
sidewalk  from  falling,  in  the  night-time,  in  the  excavation. 

A  trial  of  the  cause  before  a  jury  resulted  in  a  verdict  in 
favor  of  appellee,  for  $6000.  Pending  a  motion  for  a  new  trial, 
a  remittitur  of  $1500  was  entered,  and  the  court  rendered 
judgment  in  favor  of  appellee  for  $4500,  to  reverse  which  this 
appeal  was  taken  by  the  city. 

The  first  error  complained  of  by  appellant,  which  we  deem 
it  necessary  to  consider,  is,  that  the  court  allowed  improper 
evidence  to  be  given  to  the  jury,  tending  to  prove  negligence 
on  the  part  of  appellant,  in  not  having  the  street  where  the 
accident  occurred  properly  lighted  with  gas,  at  the  time  the 
injury  was  received. 

The  evidence  introduced  tended  to  show  that  the  street  was 
not  lighted;  that  there  was,  at  the  time,  a  gas  main  running 
up  through  the  street;  that  gas  lamp  posts  were  standing 
along  the  street,  several  of  which  were  near  the  place  where 
the  accident  occurred;  that  three  lamp  posts  had  been  put 
up  as  early  as  1857,  and  had  been  used  for  two  or  three  years 
by  the  city,  but  they  were  then  abandoned,  and,  for  the  past 
fifteen  or  sixteen  years,  the  city  had  not  used  the  gas  for  the 
purpose  of  lighting  the  streets. 

While  it  is  true  that,  among  the  powers  conferred  upon 
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the  city  council  by  the  charter  of  the  city  of  Freeport,  is  one 
providing  "  for  lighting  the  streets  and  erecting  lamp  posts," 
yet  it  by  no  means  follows  that  the  failure  of  the  city  to  avail 
itself  of  the  power  conferred,  could  properly  be  regarded  as 
an  act  of  negligence,  in  an  action  brought  by  a  person  who 
received  an  injury  on  the  street. 

Under  the  charter,  the  city  had  the  power,  if,  'in  the  wisdom 
of  the  council,  it  was  deemed  for  the  best  interest  of  the  city, 
to  make  provision  for  lighting  the  streets,  but  the  exercise  of 
that  power  was  left  discretionary  with  the  legislative  depart- 
ment of  the  incorporation. 

The  power  conferred  was  a  merely  discretionary  one,  which 
the  city  could  exercise  or  not,  as  it  thought  best  for  the  interest 
of  the  municipality.  Cities  may  have  power  to  erect  market 
houses,  and  open  new  streets,  yet  a  failure  to  do  either  will 
create  no  legal  liability,  although  a  private  individual  may  be 
damaged  by  non-action  on  the  part  of  the  city.  As  was  said 
in  The  City  of  Joliet  v.  Verley,  35  111.  58,  cities  are  under  a 
political  obligation  to  open  such  streets  and  build  such  market 
houses  as  the  convenience  of  the  community  requires,  but 
courts  can  not  compel  the  performance  of  such  duties,  or  hold 
them  responsible  for  their  non-performance. 

The  same  may  be  said  in  regard  to  the  power  of  lighting 
streets.  It  might  be  a  matter  of  great  convenience  to  have 
all  our  cities  or  incorporated  towns  well  lighted,  in  the  night- 
time, with  gas,  and  it  might  add  to  the  security  of  pedes- 
trians whose  business  or  tastes  might  require  them  to  travel 
at  late  hours  of  the  night;  but  to  hold  that  a  city  or  incorpo- 
rated town  was  under  a  legal  obligation  to  thus  provide  the 
streets  with  light,  might  well  be  regarded  as  an  act  of  usurpa- 
tion, on  the  part  of  the  courts,  of  the  legislative  power,  which 
has  been  exclusively  delegated  to  the  legislative  department 
of  the  municipality. 

It  is,  however,  urged  by  appellee  that  the  evidence  was 
admissible  under  the  ruling  in  City  of  Chicago  v.  Powers, 
42  111.  169.  There  is,  however,  a  clear  distinction  between 
the  case  cited  and  the  principle  here  involved.     In  the  case 
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referred  to,  the  city  had  lighted  a  certain  bridge  where  the 
accident  occurred,  as  well  as  the  street;  but  the  injury  arose 
from  the  fact  that  the  light  furnished  by  the  city  was  insuffi- 
cient to  afford  proper  protection. 

In  this  case,  if  the  city  of  Freeport,  under  the  power  con- 
ferred by  the  charter,  had  assumed  to  light  the  street  where 
the  accident  occurred,  but  had  exercised  the  power  in  a  negli- 
gent manner,  and  had  failed,  in  the  exercise  of  the  power,  to 
furnish  lights  sufficient  to  afford  proper  security  from  danger,  a 
different  rule  would  prevail,  and  the  rule  announced  in  the  case 
cited  would  govern;  but  such  is  not  this  case.  We  are,  there- 
fore, of  opinion  it  was  error  to  admit  the  evidence. 

It  is  next  urged  by  appellant  that  the  court  erred  in  giving 
appellee's  ninth  and  tenth  instructions.  The  objection  taken 
to  the  ninth  is,  that  the  jury  might  infer  from  it  that  the 
defendant  was  required  to  surround  the  excavation  with  a 
sufficient  barricade,  or  protection,  and  also  place  a  light  at  or 
near  it,  in  order  to  relieve  itself  of  gross  negligence. 

The  instruction,  although  artfully  drawn,  we  are  not  pre- 
pared to  say  is  entirely  free  from  the  objection  taken.  An 
instruction  should  be  so  prepared  as  not  to  be  of  doubtful  or 
uncertain  meaning;  otherwise,  the  jury  may  be  misled.  We 
are,  therefore,  inclined  to  hold  the  instruction  should  have 
been  modified  or  refused. 

The  tenth  instruction,  should  we  ignore  other  objections 
urged  against  it,  is  liable  to  one  serious  objection.  It  has 
often  been  held  that  the  jury  should  be  instructed  that  their 
belief,  or  finding,  must  be  founded  upon  the  evidence,  and 
yet,  in  the  concluding  part  of  the  instruction,  we  find  the 
following:  "The  jury  should  give  the  plaintiff  such  damages 
as  they,  under  their  oaths,  can  say  will  be  a  fair  compensation 
for  said  injury,  not  exceeding,  however,  the  sum  of  $10,000, 
the  amount  claimed  in  the  plaintiff's  declaration." 

The  law  required  the  jury  to  determine  the  liability  of  the 
defendant  from  the  evidence,  and  from  that  alone;  and  an 
instruction  which  would  permit  them  to  enter  into  an  open 
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field  of  investigation  can  not  be  sustained.  The  instruction 
should  have  been  modified,  or  the  court  should  have  refused  it. 

It  is  also  insisted  by  appellant  that  the  verdict  is  not  sus- 
tained by  the  evidence;  but,  as  the  case  will  have  to  go  before 
another  jury,  we  do  not  desire  to  prejudice  a  second  trial  by 
an  expression  of  opinion  in  regard  to  the  evidence.  We  shall, 
therefore,  refrain  from  any  discussion  of  the  facts ;  but  upon 
the  amount  of  the  recovery,  where  the  evidence  is  not  clear 
that  the  injury  received  is  of  a  permanent  character,  we  feel 
constrained  to  say  the  amount  of  the  judgment  is  larger  than 
the  testimony  would  seem  to  warrant. 

For  the  errors  indicated  the  judgment  will  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


Joseph   Creote 

v. 

William  M.  Willey. 

i 

New  trial — not  granted  for  error  which  can  not  affect  the  result.  Even 
if  a  witness  is  permitted  to  answer  an  improper  question,  yet  if  it  appears 
that  the  answer  can  have  done  no  injury  to  the  party  complaining,  the 
ruling  of  the  court  in  permitting  the  question  to  be  answered,  will  not  be 

cause  for  a  new  trial. 

.* 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Mr.  James  Frake,  for  the  appellant. 

Mr.  Chester  Kinney,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  by  appellant,  against  ap- 
pellee, for  money  paid  out  to  the  use  and  at  request  of  defen- 
dant, and  for  services  in  preparing  and  conducting  a  suit  for 
defendant,  at  his  request. 
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Two  grounds  of  error  are  presented:  That  the  court  erred 
in  admitting  incompetent  evidence;  and  that  the  verdict 
should  have  been  set  aside,  as  against  the  weight  of  evidence. 
But  one  exception  was  taken  as  to  admission  of  evidence. 
Plaintiff,  as  witness,  was  asked,  "  whether  he  had  not,  as  a 
witness  in  another  suit,  made  a  given  statement  ?"  Plaintiff 
objected  to  this  question;  the  objection  was  overruled,  and 
plaintiff  excepted.  Plaintiff  then  answered,  "  I  did  not  so 
state." 

It  is  difficult  to  conceive  how  plaintiff  could  have  been  pre- 
judiced by  this  ruling,  even  were  it  erroneous. 

As  to  the  refusal  of  the  court  below  to  grant  a  new  trial, 
the  testimony  was  contradictory,  and  it  was  the  province  of 
the  jury  to  determine  the  relative  weight  to  be  given  to  each 
part  of  it. 

We  find  no  material  error  apparent  upon  the  record.  The 
judgment  must  be  affirmed. 

Judgment  affirmed. 


Levi  F.  Mason 

v. 

James  H.  Abbott. 

1.  Default— -plea  on  file.  It  is  error  to  render  judgment  against  a  de- 
fendant by  default,  when  his  plea  to  the  merits  is  on  file. 

2.  Appearance — effect  of  withdrawing.  Where  an  attorney,  after  filing 
a  plea  to  the  merits,  withdraws  his  appearance,  this  does  not  withdraw  the 
plea,  and  a  trial  must  be  had. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  G.  Bogers,  Judge  presiding. 

Messrs.  Gardner  &  Schuyler,  for  the  plaintiff  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  James  H. 
Abbott,  against  Chas.  H.  Beckwith,  Franklin  H.  Beckwith, 
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Charles  L.  Beckwith  and  Levi  F.  Mason.  The  original  sum- 
mons was  served  on  Chas.  H.  Beckwith,  only,  but  a  plea  was 
filed  on  behalf  of  all  the  defendants  by  their  attorneys.  Sub- 
sequently, as  appears  from  the  record,  the  attorney  appeared 
in  court  and  withdrew  his  appearance.  The  action  was  dismissed 
as  to  all  the  defendants  except  Mason,  and  a  judgment  by  default 
was  rendered  against  him,  to  reverse  which  he  brings  up  the 
record  by  writ  of  error. 

It  was  error  to  render  judgment  against  Mason  by  default, 
when  his  plea  to  the  merits  of  the  action  was  on  file.  This 
question  has  repeatedly  been  decided  by  this  court.  Lyon  v. 
Barney,  1  Scam.  387;  Manlove  v.  Bruner,  ib.  390;  Covell  v. 
Marks,  ib.  391;  McKinney  v.  May,  ib.  534;  Steelman  v. 
Watson,  5  Gilm.  249;.  Sammis  v.  Clark,  17  111.  398. 

It  is  true,  the  attorney  who  filed  the  plea  withdrew  his  ap- 
pearance, but  that  action  on  his  part  did  not  withdraw  the 
appearance  of  Mason  or  the  plea  which  had  been  filed  on  his 
behalf.  So  long  as  the  plea  of  Mason  was  on  file,  he  could 
not  be  regarded  as  being  in  default,  nor  could  a  judgment  be 
rendered  against  him  except  upon  a  trial. 

For  the  error  indicated,  the  judgment  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


The  Knickeebockee  Life  Insueance  Company 

v. 
Samuel  Seeleman. 

Contract — right  to  recover  for  services.  A  party  can  not  recover  for 
services  performed  under  a  special  contract,  where  the  evidence  fails  to 
show  a  performance  of  the  contract  on  his  part,  or  that  he  was  prevented 
from  performing  by  the  other  party. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 
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Messrs.  Miller  &  Frost,  for  the  appellant. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  in  the  Superior  Court  of  Cook  county, 
by  Samuel  Seeleman,  plaintiff,  and  against  the  Knickerbocker 
Life  Insurance  Company,  defendant,  on  an  instrument  in 
writing,  of  the  following  tenor: 

"$300  Chicago,  February  10,  1873. 

"We  hereby  agree  to  pay  Samuel  Seeleman  $300,  as  an 
attorney  fee,  in  the  event  of  his  effecting  a  settlement  of  claims 
under  two  policies  for  $6000,  in  favor  of  Margaretta  Friedel, 
on  the  life  of  her  late  husband,  providing  that  terms  are  such 
that  the  Knickerbocker  Life  Insurance  Co.  accept  of  them, 
and  adjust  the  losses  in  accordance  with  said  terms;  said  $300 
to  be  paid  to  him  by  us  immediately  upon  the  consummation 
of  said  settlement. 

Wheaton  &  Randall, 

Managers? 

The  general  issue  was  pleaded,  and  the  same  tried  by  a  jury, 
which  resulted  in  a  verdict  and  judgment  for  the  plaintiff  for 
three  hundred  dollars,  to  reverse  which  defendant  appeals. 

We  have  not  considered  it  necessary  to  notice  the  various 
points  made  by  appellant  on  this  record,  being  well  satisfied 
the  evidence  fails  to  show  a  performance  of  the  contract  on 
the  part  of  appellee.  It  is  clear  he  did  not  effect  a  settlement 
of  the  claims  under  these  policies  of  insurance,  but  wholly 
failed  therein,  and,  as  the  evidence  shows,  he,  of  his  own  accord, 
abandoned  the  effort. 

The  claim  made  by  appellee,  that  he  was  prevented,  by  the 
act  of  the  company,  from  effecting  a  settlement,  after  he  had 
expended  time  and  labor  therein,  is  unfounded,  being  wholly 
unsupported  by  the  testimony ;  consequently,  he  could  not  be 
allowed  to  recover  as  upon  a  quantum  meruit.  The  instruc- 
tions, therefore,  for  appellee,  on  this  theory,  were  erroneous, 
and  should  not  have  been  given. 

The  judgment  is  reversed. 

Judgment  reversed* 
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The  Peoria  and  Rock  Island  Railroad  Company 

v. 
Sylvia  L.  Lane,  Admx.  etc. 

1.  Railroads — company  liable  for  negligence  of  its  lessees.  A  railway 
company  holding  the  franchise  and  exclusive  right  to  operate  a  railroad, 
must  so  use  it  as  not  to  endanger  passengers  or  property,  whether  the  use 
be  by  themselves  or  others  they  may  permit  to  use  the  road.  The  company 
owning  the  road  and  franchise  is  liable  for  an  injury  to  a  passenger  through 
the  negligence  of  its  lessees,  or  of  another  company  using  the  road  by  its 
permission. 

2.  If  a  switch  on  a  railroad  is  not  properly  locked  or  otherwise  secured, 
whether  by  the  neglect  of  the  employees  of  the  company  owning  the  same, 
or  its  lessees,  or  if  the  switch  is  not  properly  constructed  and  maintained, 
and  injury  is  thereby  occasioned  to  a  passenger  on  a  train  operated  by  the 
lessees,  the  company  owning  the  road  and  franchise  will  be  liable. 

3.  Negligence — what  is,  on  the  part  of  a  passenger.  If  a  passenger  on  a 
train,  without  the  direction  of  the  company,  leaves  his  seat  in  a  passenger 
coach  and  goes  into  the  baggage  car,  where  he  is  killed  by  its  being  over- 
turned, he  will  be  guilty  of  such  a  high  degree  of  negligence  as  to  defeat  a 
recovery  by  his  personal  representative  against  the  company,  unless  the 
latter  is  guilty  of  wanton  or  reckless  misconduct  on  its  part. 

4.  Evidence — of  the  degree  in  civil  action.  In  civil  actions  a  prepon- 
derance of  evidence  only  is  required  to  establish  facts,  and  it  is  not  required 
that  the  evidence  shall  leave  no  reasonable  doubt  on  the  minds  of  the  jury. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Sylvia  L.  Lane,  adminis- 
tratrix of  the  estate  of  Oliver  !N".  Lane,  deceased,  against  the 
appellant,  to  recover  damages  for  the  death  of  her  intestate, 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant. 
The  suit  was  brought  in  Rock  Island  county,  and  the  venue 
changed  to  Warren  county.  The  defendant  pleaded  the  gen- 
eral issue,  and  a  trial  was  had,  resulting  in  a  verdict  and  judg- 
ment of  $4708.33  in  favor  of  the  plaintiff. 

Messrs.  Ingersoll  &  Puterbaugh,  and  Mr.  W.  S.  Bush, 
for  the  appellant. 

Mr.  John  J.  Glenn,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  appellant  was  the  owner  of  the  track,  right 
of  way  and  franchise  of  the  road  where  this  accident  occurred. 
They  had  entered  into  an  agreement  to  permit  the  Rockford, 
Rock  Island  and  St.  Louis  Railroad  Company  to  run  trains 
over  their  road  from  Rock  Island  to  Orion.  The  latter  road 
was  to  pay  the  former  $31,000  per  year,  and  half  of  the  gross 
receipts  for  the  local  business  between  the  two  points.  The 
accident  occurred  by  the  overturning  of  a  baggage  car  in  a 
train  belonging  to  and  being  operated  by  the  Rockford,  Rock 
Island  and  St.  Louis  company. 

It  is  first  urged,  that  appellant  is  not  liable  for  the  negli- 
gence or  mismanagement  of  the  employees  of  that  company 
whilst  running  on  their  track  —  that  the  Rockford,  Rock 
Island  and  St.  Louis  company  are  alone  liable  for  their  neg- 
ligence. There  is  no  doubt  but  they  are  liable  for  their  own 
acts,  and  some  courts  have  held,  that  the  company  owning  a 
road  is  not  liable  for  the  negligence- of  their  lessees  or  of  other 
roads  using  their  track  by  arrangement  or  consent.  But  this 
court  has  repeatedly  held,  that  a  company  holding  the  franchise 
and  exclusive  right  to  operate  a  road,  must  so  use  it  as  not  to 
endanger  passengers  or  property,  whether  the  use  be  by  them- 
selves or  others  they  may  permit  to  use  the  road,  and  that  if 
the}7  permit  another  company  to  run  their  trains  on  and  over 
their  track,  and  injury  grows  out  of  negligence  of  the  use  of  the 
road  thus  authorized,  the  company  owning  the  road  and  fran- 
chise will  also  be  liable.  Lesher  v.  The  Wabash  Nav.  Co.  14 
111.  85;  Hinde  v.  The  Wabash  Nav.  Co.  15  ib.  72;  Chicago, 
St.  Paul  and  Fond  du  Lao  Railroad  Co.  v.  McCarthy,  20 
ib.  385;  Ohio  and  Mississippi  Railroad  Co.  v.  Dunbar,  20 
ib.  623;  Sidders  v.  Riley,  22  ib.  109;  Illinois  Central  Rail- 
road Co.  v.  Finnigan,  21  ib.  646;  Illinois  Central  Railroad 
Co.  v.  Konause,  39  ib.  272;  Toledo,  Peoria  and  Warsaw 
Railroad  Co.  v.  Rumbold,  40  ib.  143.  These  cases  fully  settle 
the  rule  in  this  court,  nor  has  appellant's  counsel  adduced  rea- 
sons in  argument  that  by  any  means  satisfy  us  that  a  sound 
29— 83d  III. 
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public  policy  does  not  require  the  rule.  It  has  been  adopted 
with  a  full  knowledge  that  there  are  decisions  of  other  courts 
for  whom  we  have  great  respect,  announcing  a  different  rule. 

But  there  are  other  courts  of  equal  ability  who  announce 
the  rule  adopted  by  this  court.  We  can  not  be  expected  to 
change  a  rule  simply  to  make  it  conform  to  that  of  some  other 
court,  arriving  at  a  different  conclusion.  We  have  no  doubt  of 
the  soundness  of  the  rule  of  this  court,  and  must,  therefore, 
decline  to  review  the  conflicting  decisions  of  the  various  courts. 
The  same  rule  is  announced  by  the  Supreme  Court  of  the 
United  States,  in  Railroad  Co.  v.  Barrow,  5  Wall.  104.  See, 
also,  Nelson  v.  Vermont  Central  Railroad  Co.  26  Yt.  E.  721. 
This  objection  can  not,  therefore,  be  allowed. 

This  being  true,  it  follows  that  if  the  switch  was  not  prop- 
erly locked  or  otherwise  secured,  through  the  negligence  of  the 
employees  of  either  road,  and  the  injury  was  thereby  occa- 
sioned, appellant  would  be  liable;  or  if  the  switch  was  not 
properly  constructed  and  maintained,  appellant,  as  the  owner 
of  the  road,  would  be  liable.  On  this  question  there  was  a 
large  amount  of  evidence  which  was  inharmonious  in  its  char- 
acter, and  which  was  for  the  jury  to  determine,  under  proper 
instructions. 

The  first  of  appellee's  instructions,  to  which  objection  is 
made,  is  in  entire  harmony  with  the  rule  above  announced, 
and  the  same  is  true  of  his  fifth  instruction.  We  perceive  no 
objection  to  the  eighth  or  ninth  of  the  series. 

The  sixth  of  appellee's  instructions  is  objected  to  by  appel- 
lant.    It  is  this: 

"The  jury  are  further  instructed,  that  while  it  is  true  that 
the  proper  place  for  a  passenger,  while  riding  upon  a  railroad 
train,  is  in  the  passenger  coach,  yet  the  jury  are  further  in- 
structed that  a  passenger  may  rightfully  be  in  a  baggage  car, 
and  not  thereby  be  chargeable  with  negligence  such  as  to  ex- 
cuse the  railroad  company  upon  whose  train  such  passenger 
may  then  be  riding,  from  the  performance  of  its  duties  imposed 
upon  it  by  law  in  properly  building  and  maintaining  its  road, 
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with  its  curves  and  switches,  or  persons  operating  trains  of 
cars  upon  its  track  with  its  consent,  from  gross  negligence  in 
the  running  and  management  of  a  train  upon  which  such  pas- 
senger may  then  be  riding." 

It  is  urged  that  this  instruction  does  not  state  the  law  cor- 
rectly, and  that  it  misled  the  jury. 

In  the  case  of  Galena  and  Chicago  Union  Railroad  Co.  v. 
JTarwood,  15  111.  468,  it  was  held,  where  the  passenger  car 
was  full,  and  Yarwood  had  paid  for  a  ticket,  and  on  entering 
the  cars  was  directed  by  the  conductor  to  go  into  the  baggage 
car,  which  he  did,  but  afterwards  left  that  car,  and  whilst 
standing  up  in  one  of  the  passenger  cars  it  was  apparently 
about  to  be  thrown  from  the  track,  and  he  jumped  off  and 
had  his  leg  broken,  that  he  could  not  recover. 

It  appeared  in  that  case,  that  if  he  had  remained  in  the  bag- 
gage car,  as  directed,  there  would  have  been  no  apparent 
necessity  for  leaping  from  the  train,  and  he  would  not  have 
been  injured.  So  in  this  case.  Had  deceased  remained  in  the 
passenger  car,  where  there  was  an  abundance  of  room,  he  would 
not  have  been  killed.  It  was  by  reason  of  leaving  his  seat 
in  the  passenger  car,  not  by  direction  of  the  conductor  of  the 
train,  but  for  the  purpose  of  getting  a  plate  of  iron  and  some 
other  small  articles  in  the  baggage  car,  that  his  death  was 
occasioned.  He,  as  all  others,  knew  that  the  baggage  car  is  not 
designed  for  passengers.  It  is  alone  for  baggage,  express  mat- 
ter, and  such  articles  as  passengers  may  be  permitted  to  place 
therein  as  a  matter  of  convenience,  and  for  the  use  of  employees 
on  the  train.  "Where  there  are  large  quantities  of  baggage 
piled  up  in  that  car,  in  case  of  accident,  persons  therein  would 
be  liable  to  have  it  fall  on  them,  and  produce  great  injury,  if 
not  death,  as  was  done  in  this  case.  This,  therefore,  renders 
it  more  hazardous  than  in  the  passenger  cars.  They  are  so 
constructed  as  to  be  free  from  such  or  like  dangers.  He  must 
have  known  that  the  payment  of  his  fare  entitled  him  to  a  seat 
in  a  passenger  car,  and  in  consequence  of  that  knowledge  he 
appears  to  have  taken  a  seat  therein  upon  entering  the  train. 
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The  company  did  not  expect  or  intend  that  passengers  should 
occupy  the  baggage  car,  and  hence  they  had  not  arranged  it 
with  a  view  to  the  safety  of  passengers.  Had  they  designed 
it  for  that  purpose,  they  would  have  arranged  the  baggage 
differently,  so  as  to  secure  passengers  from  injury  from  its  fall- 
ing on  them. 

Deceased  left  a  place  of  safety  and  sought  one  of  danger, 
and  thus  lost  his  life.  His  doing  so  was  not  invited  or  directed 
by  the  company.  He,  in  going  there,  was  guilty  of  a  high 
degree  of  negligence — so  high,  in  fact,  that  the  company  are 
exonerated  from  liability,  unless  the  company  were  guilty  of 
wanton  or  reckless  misconduct  on  their  part.  Although  the 
company  may  have  been  guilty  of  negligence,  (which  we  do 
not  decide,)  still  we  do  not  see  that  it  was  wanton  or  reckless. 
The  road,  at  that  place,  may  not  have  been  constructed  on  the 
very  best  plan,  yet  it  was  not  gross  negligence  in  comparison 
with  that  of  deceased. 

Deceased  was  manifestly  guilty  of  as  great  negligence  as 
the  company,  if  not  greater.  Suppose  he  had  got  on  the  frame 
in  front  of  the  engine,  without  being  directed  to  do  so,  and 
had  been  injured,  could  it  be  contended  that  he  might  recover? 
Surely  not;  because  he  had  sought  a  situation  of  great  peril. 
When  a  person  takes  such  and  like  hazards,  of  their  own  choice, 
they  must  bear  the  injury.  Had  the  deceased  acted  with  or- 
dinary prudence,  and  remained  in  the  passenger  car,  where  it 
was  his  duty  to  have  remained,  he  would  not  have  been  killed. 
Nor  does  it  matter  that  the  conductor  testified  that  passengers 
could  go  into  the  baggage  car,  as,  when  a  person  buys  a  ticket, 
the  act  implies  that  the  company  shall  furnish  him  with  a  seat 
in  a  car  provided  for  passengers,  and  not  in  a  car  provided  for 
baggage.  Such  a  ticket  does  not  entitle  the  passenger  to  go 
therein  without  permission. 

The  majority  of  the  court  hold  this  instruction  should  not 
have  been  given. 

All  of  appellant's  instructions,  but  the  fourth  and  tenth, 
which  were  refused,  are  in  the  teeth  of  the  decisions  of  this 
court,  referred  to  in  the  former  part  of  this  opinion,  and  were 
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properly  refused.  The  fourth  would  have  been  free  from 
objection  had  the  last  clause,  referring  to  negligence  of  the 
Bockford,  Rock  Island  and  St.  Louis  Railroad  Company,  been 
omitted.  The  tenth  was  manifestly  wrong,  as  this  was  a  civil 
action,  and  all  know  that  in  such  cases  only  a  preponderance 
of  evidence  is  required  to  establish  facts,  and  not  that  the  evi- 
dence shall  leave  no  reasonable  doubt  on  the  minds  of  the  jury. 
"We  are  surprised  such  an  instruction  should  have  been  asked. 
But  for  the  error  in  giving  the  sixth  of  appellee's  instruc- 
tions, a  majority  of  the  court  hold  that  the  judgment  of  the 
court  below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Williamsburg  City  Fire  Insurance  Co. 

v. 

Elizabeth  S.  Gary. 

1.  Insurance — consent  to  removal  of  goods.  It  is  not  indispensable  to  a 
recovery  for  a  loss  of  goods  insured,  after  their  removal  to  a  different  place, 
that  consent  should  be  first  obtained  for  the  removal ;  a  subsequent  ratifica- 
tion of  the  act,  with  a  full  knowledge  of  all  the  facts,  is  equivalent  to  a  pre- 
cedent consent. 

2.  When  the  local  agent  of  an  insurance  company  is  informed  that  goods 
insured  have  been  removed,  long  before  any  loss  occurs,  and  the  company 
does  not  elect  to  cancel  the  policy  and  give  the  assured  an  opportunity  of 
again  insuring,  it  will  be  liable  for  the  loss. 

3.  It  would  be  inequitable  to  permit  am  insurance  company  to  maintain 
that  its  policy  was  not  binding  upon  it,  and  still  retain  the  balance  of  the 
unearned  premium  when  it  had  positive  knowledge  of  that  which  it  insists 
effected  the  forfeiture. 

4.  Same — estoppel  to  insist  upon  that  which  has  been  waived.  A  policy 
of  insurance  does  not  become  absolutely  void  on  a  breach  of  the  implied 
warranty  as  to  the  location  of  the  property  embraced  in  it,  as  the  company 
may  waive  any  restriction  made  for  its  benefit ;  and  when  such  waiver  dis- 
tinctly appears,  the  insurer  will  be  estopped  from  insisting  upon  that  which 
is  inconsistent  with  what  he  has  said  and  done,  and  which  affects  the  rights 
of  others. 
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5.  Same — defects  in  preliminary  proof  icaived  by  denial  of  liability. 
When  an  insurance  company  refuses  to  pay  a  loss,  placing  its  refusal  upon 
its  non-liability  in  any  event,  it  can  not  insist,  in  defense  of  an  action,  that 
the  preliminary  proof  was  insufficient. 

6.  Same — waiver  of  limitation  clause.  Although  a  policy  of  insurance 
may  contain  a  clause  prohibiting  a  suit  for  a  certain  time  after  loss,  yet,  if 
the  company  positively  refuses  to  pay  under  any  circumstances,  claiming 
that  it  is  not  liable  at  any  time  or  in  any  event,  the  assured  may  bring  suit 
at  once,  as  the  refusal  will  render  the  limitation  clause  nugatory. 

7.  Error — excluding  testimony  that  could  not  change  the  result.  Where  a 
case  is  fairly  submitted  and  justice  done,  the  judgment  will  not  be  reversed 
for  error  in  excluding  evidence  that  would  not  have  tended  to  change  the 
result. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  the  appellee,  against 
the  appellant,  to  recover  on  a  policy  of  insurance  for  a  loss  of 
a  lot  of  millinery  goods,  valued  at  $1600.  A  trial  was  had, 
resulting  in  a  verdict  and  judgment  for  the  plaintiff. 

Messrs.  Caulfield,  Hardin  &  Patton,  and  Mr.  J.  H. 
Binckley,  for  the  appellant. 

Messrs.  Johnston,  Rogers  &  Appleton,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

When  the  risk  was  assumed  by  the  insurance  company  the 
goods  covered  by  the  policy  were  situated  on  the  ground  floor 
in  building  No.  88  State  street,  but  before  the  destruction  by 
fire  the  assured  had  removed  them  to  No.  368  Wabash  ave- 
nue. It  is  conceded  no  previous  consent  had  been  given  the 
assured  for  the  removal,  but  whether  the  company  subse- 
quently consented  to  carry  the  risk  on  the  goods,  in  the  new 
location,  was  one  of  the  contested  questions  on  the  trial.  On 
this  point  the  testimony  was  conflicting,  but  if  the  jury  gave 
credence  to  the  witness  Underwood,  it  was  sufficient  to  war- 
rant the  finding  in  favor  of  plaintiff. 

Upon  this  question  in  the  case,  defendant  asked  the  court 
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to  instruct,  the  description  of  the  location  of  the  goods  in- 
sured amounted  to  a  warranty  they  should  remain  in  the  same 
situation,  unless  appropriate  words,  elsewhere  expressed  in  the 
policy,  manifested  an  intention  to  cover  the  property  wherever 
situated;  but  if  no  such  words  were  found,  and  the  goods  were 
removed  without  consent  first  had  and  obtained,  such  removal 
entirely  discharged  the  insurance.  We  are  inclined  to  think 
the  substance  of  all  that  is  accurately  stated  in  the  instruction 
asked  was  contained  in  others  that  were  given  on  behalf  of  de- 
fendant, but  the  court  was  justified  in  refusing  it,  for  the 
reason,  the  latter  clause  is  not  a  correct  expression  of  the  law. 
It  was  not  indispensable  that  consent  should  be  first  had  and 
obtained  to  the  removal  of  the  goods.  A  subsequent  ratifica- 
tion of  the  act,  with  a  full  knowledge  of  all  the  facts,  is  equiv- 
alent to  a  precedent  consent.  After  the  goods  had  been 
removed  to  the  place  where  they  were  destroyed,  the  company's 
local  agent  was  notified  of  such  removal,  and  was  asked  to 
consent  to  carry  the  risk  in  the  new  location.  This  fact  is  not 
controverted,  but  whether  such  agent  did  in  fact  give  his  con- 
sent is  a  matter  of  contention  between  the  parties.  As  we 
have  seen,  the  finding  was  for  plaintiff,  and  that  ought  to  be 
regarded  as  conclusive.  At  all  events,  the  company,  when 
notified  of  the  change  in  the  location  of  the  goods,  did  not 
elect  to  cancel  the  policy.  Authority  was  reserved  to  either 
party  to  rescind  the  insurance  contract.  On  every  principle 
of  justice,  the  non-action  of  the  company,  on  receiving  in- 
formation of  what  had  been  done,  ought  to  be  regarded  as  an 
election  not  to  declare  the  policy  forfeited  on  account  of  the 
removal  of  the  goods.  Equitably,  if  the  company  did  not 
desire  to  carry  the  risk  longer,  because  of  the  change  in  the 
location  of  the  goods,  it  ought,  in  fair  dealing,  to  have  re- 
turned the  unearned  premium  and  rescinded  the  insurance 
contract.  It  might  well  treat  the  removal  of  the  goods  as  a 
breach  of  the  warranty  implied  from  a  description  of  the  loca- 
tion of  the  goods,  and  declare  the  policy  forfeited.  But  no 
action  was  taken,  and  after  notice,  the  assured  might  infer  the 
company  was  willing  to  carry  the  risk  notwithstanding  the 
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change  in  the  location  of  the  property.  Had  the  company 
canceled  the  policy,  as  was  its  privilege,  the  assured  could, 
doubtless,  have  been  able  to  procure  other  insurance,  and  in 
all  probability  would  have  done  so.  The  non-action  of  the 
company  was  an  indication  it  was  willing  to  continue  the 
policy  in  force,  and  may  reasonably  have  inspired  that  belief 
in  the  mind  of  the  assured.  Surely  it  would  be  inequitable 
to  permit  the  company  to  maintain,  the  policy  was  not  bind- 
ing upon  it,  and  still  retain  the  balance  of  the  unearned  pre- 
mium, when  it  had  positive  knowledge  of  that  which  it  is 
insisted  effected  a  forfeiture.  That  knowledge,  in  this  case, 
was  given  long  before  any  loss  occurred,  and  yet  the  company 
did  not  choose  to  avail  of  its  privilege  to  cancel  the  policy. 

Much  subtle  reasoning  has  been  indulged  on  the  proposi- 
tion, if  the  location  of  the  goods  described  in  the  policy  was 
changed  without  first  obtaining  the  consent  of  the  company 
to  such  removal,  it  would  render  the  policy  void,  and  the  lia- 
bility of  the  company  would  only  arise  on  the  making  of  a 
new  contract  with  it  or  with  its  agent.  A  more  accurate  ex- 
pression of  the  law  would  be,  the  removal  of  the  goods  cov- 
ered by  the  policy  would  give  the  company,  on  obtaining 
information  of  that  fact,  the  right  to  cancel  the  policy,  but  if 
no  notice  was  given  before  loss  occurred,  doubtless  the  policy 
would  cease  to  be  binding,  and  no  action  could  be  maintained 
upon  it.  That  is  the  contract  between  the  parties,  and  there 
is  no  reason  why  it  is  not  valid.  But  it  is  not  strictly  correct 
to  say  the  policy  becomes  absolutely  void  on  a  breach  of  the 
implied  warranty  as  to  the  location  of  the  property  embraced 
in  it.  The  restriction  the  law  imposes  upon  the  assured,  in 
this  regard,  is  for  the  benefit  of  the  insurer,  that  the  risk  may 
not  become  more  hazardous,  but,  nevertheless,  it  is  a  privilege 
it  may  waive  at  its  election.  Where  such  waiver  distinctly 
appears,  as  we  are  authorized  to  believe  it  does  in  this  case, 
the  law  is,  the  party  will  be  estopped  from  insisting  upon  that 
which  is  inconsistent  with  what  he  has  said  and  done,  and 
which  affects  the  rights  of  others.     New  England  Fire  and 
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Marine  Insurance  Co.  v.  Wetmore,  32  111.  221;  Illinois 
Fire  Insurance  Co.  v.  Stanton,  57  111.  354. 

As  to  the  objection,  the  proofs  of  loss  furnished  were  insuf- 
ficient under  the  conditions  of  the  policy,  we  think  the  assured 
was  relieved  from  any  obligation  to  make  further  proofs,  in 
consequence  of  the  company  placing  its  refusal  to  pay  the  loss 
suffered  on  the  distinct  ground  of  non -liability  in  any  event. 
Timely  notice  of  the  loss  was,  in  fact,  given,  and  had  the  com- 
pany been  willing  to  pay  the  loss  upon  sufficient  proofs,  the 
defects  now  insisted  upon  could  and  would  have  been  readily 
supplied.  But  that  was  not  the  reason  of  its  refusal,  and  had 
the  assured  complied  with  every  minutia  in  the  condition  of 
the  policy  in  making  the  proofs  of  loss,  we  are  warranted  in 
believing,  from  the  facts  proven,  the  refusal  of  the  company 
would  have  been  none  the  less  absolute  and  positive.  It 
would  have  been  folly  to  impose  upon  the  assured  the  burden 
of  doing  an  act  that  would  not,  in  the  slightest  degree,  have 
changed  the  determination  of  the  company.  The  law  has  re- 
quired no  such  useless  thing  to  be  done.  Meoria  Marine  and 
Fire  Insurance  Co.  v.  Whitehill,  25  111.  470. 

Nor  was  the  action  prematurely  brought.  Having  placed 
its  refusal  to  pay  the  loss  on  the  ground  there  was  no  liability 
upon  the  company  in  any  event,  it  can  not  avail  of  the  limita- 
tion clause  of  the  policy  as  a  defense.  Waiving  preliminary 
proofs,  as  also  a  waiver  of  this  stipulation  in  the  policy,  ren- 
ders it  nugatory.  According  to  the  testimony,  the  president, 
on  examination,  decided  the  assured  had  no  legal  claim  upon 
the  company  for  the  loss.  This  conclusion  was  not  pro- 
duced by  any  defects  in  the  preliminary  proofs  of  loss,  but  it 
was  in  consequence  of  the  belief  the  company,  under  no  cir- 
cumstances, could  be  held  liable  for  the  loss.  What  reason 
can  be  assigned  for  extending  to  the  company  the  benefit  of 
the  limitation  clause  in  the  policy  as  to  the  bringing  of  an 
action  for  a  loss  which  its  officers  have  decided,  upon  full  ex- 
amination, not  to  pay  at  any  time  nor  under  any  circum- 
stances? The  time  given,  in  which  to  make  payment  of  the 
loss,  was  of  no  value  to  the  company,  for  it  did  not  intend  to 
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pay  at  all,  and  the  assured  was  at  liberty  to  bring  her  action 
at  once.     JEtna  Insurance  Co.  v.  Maguire,  51  111.  342. 

We  are  inclined  to  think  there  was  no  error  in  the  action 
of  the  court  in  excluding  testimony  offered  by  defendant,  but 
if  there  was  it  was  not  of  sufficient  importance  to  justify  a  re- 
versal of  the  judgment  for  that  reason  alone.  The  -case  seems 
to  have  been  fairly  submitted,  and  on  the  whole  record  we 
think  justice  has  been  done.  Had  the  testimony  excluded 
been  admitted,  we  do  not  think  it  would  have  had  any  ten- 
dency to  change  the  result. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Geokge  Websteb  et  al. 

v. 
The  City  of  Chicago. 

Remedy — neglect  to  open  street  in  reasonable  time.  An  action  of  assump- 
sit does  not  lie  against  a  city  by  a  party  whose  land  has  been  condemned 
by  the  city  for  the  extension  and  opening  of  a  street,  to  recover  special  dam- 
ages, in  being  deprived  of  the  beneficial  use  of  the  land  not  taken.  If  the 
city  improperly  neglects  to  open  the  street  within  a  reasonable  time,  not 
having  abandoned  it,  mandamus  is  the  proper  remedy. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Messrs.  Howe  &  Eussell,  for  the  appellants. 

Mr.  Francis  Adams,  and  Mr.  Elliott  Anthony,  for  the  ap- 
pellee. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  assumpsit  against  the  city  of  Chicago, 
to  recover  damages  alleged  to  have  accrued  to  the  plaintiffs  by- 
reason  of  the  failure  of  the  city  to  open  a  street  within  a  rea- 
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sonable  time.  A  demurrer  was  sustained  to  the  declaration, 
and  the  plaintiffs  appealed  to  this  court. 

The  declaration  contains  five  special  counts,  all  setting  forth 
in  varying  forms  the  same  cause  of  action,  which  is  substan- 
tially as  follows:  That  the  common  council  of  the  city,  by 
ordinance  passed  July  13,  1868,  ordered  the  opening  or  exten- 
sion of  Milwaukee  avenue,  in  said  city,  of  the  width  of  eighty 
feet,  from  the  intersection  of  Desplaines  and  Kinzie  streets  to 
the  intersection  of  Canal  and  Lake  streets;  that  an  assessment 
was  duty  made  of  the  benefits  and  damages  which  would  accrue 
to  the  owners  of  property  which  would  be  taken  for  the  im- 
provement, which  assessment  was  confirmed  by  the  common 
council  October  19,  1868;  that  the  damages  to  lot  9,  in  block 
12,  of  which  plaintiffs  were  the  owners  (part  of  which  was  ne- 
cessary to  be  taken  for  the  improvement),  were  assessed  at 
$S710,  and  the  benefits  at  $3150,  making  an  excess  of  damages 
over  benefits  of  $5560,  which  excess  was,  March  15,  1869,  paid 
by  the  city  to  the  plaintiffs,  and  by  them  accepted.     - 

The  declaration  avers,  further,  that  the  city,  upon  payment 
of  the  said  sum  to  the  plaintiffs,  entered  upon  and  took  pos- 
session of  the  part  of  said  lot  condemned  for  the  purpose  of  the 
street,  and  has  since  continued  such  possession,  and  that,  by 
reason  of  the  premises,  it  became  the  duty  of  the  city  to  open 
the  street  within  a  reasonable  time,  "  and  the  defendant,  in 
consideration  thereof,  then  and  there  undertook  and  faithfully 
promised  the  plaintiffs  to  perform  its  said  duty;"  that  the 
city  did  not,  within  a  reasonable  time,  open  the  street,  and  has 
never  opened  the  same.  The  only  special  damage  averred  is, 
that  owing  to  such  neglect  the  land  has  been  of  no  value  to 
the  plaintiffs  since  it  was  so  taken;  that  the  only  frontage  to 
the  lot  is  on  said  proposed  street,  and  if  it  had  been  opened  as 
ordered,  all  the  remainder  of  the  lot  would  have  been  avail- 
able and  needed  for  actual  use.  The  suit  was  commenced 
April  2,  1875. 

We  know  of  no  precedent  for  such  a  suit.  Appellants' 
counsel  cite  authorities  to  the  general  principle,  that  where  a 
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duty  is  imposed  upon  a  city,  it  is  liable  to  an  action  by  a  party 
who  sustains  damages  from  a  neglect  of  such  duty. 

It  does  not  follow,  as  a  necessary  corollary  from  that  prin- 
ciple, that  this  form  of  action  is  to  be  supported  here  against 
the  city. 

The  plaintiffs  have  received  all  the  damages  awarded  them 
for  the  part  of  their  lot  taken,  with  the  exception  of  $3150, 
which  it  was  estimated  they  would  receive  in  benefits — that  is, 
in  the  enhanced  value  of  the  part  of  the  lot  not  taken,  by  rea- 
son of  the  improvement.  But  they  do  not  sue  to  recover  the 
$3150,  as  for  the  amount  paid  by  them  on  the  assessment  of  ben- 
efits, or  rather  deducted  from  the  sum  total  of  the  damages  to 
their  property.  Neither  do  plaintiffs  seek  to  recover  their  land. 
There  is  no  pretense  that  the  improvement  has  been  abandoned. 
The  declaration  would  seem  to  go  upon  the  theory  that  the 
improvement  is  to  proceed,  and  that  plaintiffs  are  entitled  to 
recover  any  special  damage  which  they  may  have  suffered  by 
reason  of  not  having  had  a  frontage  on  the  proposed  new  street, 
within  a  reasonable  time  after  the  condemnation  of  their  land. 

The  order  for  the  opening  of  the  street,  it  is  to  be  presumed, 
was  made  because  the  street  would  be  an  accommodation  to 
the  public.  From  the  delay  in  opening  it,  very  many  persons 
besides  the  plaintiffs  may  be  supposed  to  have  experienced 
inconvenience  and  damage.  To  sanction  this  kind  of  an  action, 
and  thus  expose  the  city  to  the  numerous  suits  for  damage 
which  might  be  brought  by  persons  who  had  sustained  incon- 
venience and  loss  by  reason  of  the  delay  in  opening  the  street, 
would  not  seem  to  consist  with  sound  principle.  There  was 
considerable  delay  here,  and  plaintiffs  may  have  just  ground 
of  complaint,  but  they  were  not  without  remedy,  otherwise. 
If  the  delay  was  without  excuse,  the  action  of  the  city  might 
have  been  hastened  by  mandamus. 

We  are  of  opinion  that  this  kind  of  action  should  not  be  held 
to  lie  here,  but  that  when  a  city  improperly  neglects  to  proceed  to 
open  a  street  which  has  been  ordered  to  be  opened,  within  a  rea- 
sonable time,  not  having  abandoned  it,  mandamus  is  the  proper 
remedy.     Higgins  v.  The  City  of  Chicago,  18  111.  276;  Hall 
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et  al.  v.  The  People,  57  id.  307;    Whiting  v.  Mayor  and  Al- 
dermen of  Boston,  106  Mass.  89. 

Finding  no  error  in  sustaining  the  demurrer  to  the  declara- 
tion, the  judgment  is  affirmed. 

Judgment  affirmed. 


John  S.  Henry 


v. 
The  Meriam  &,  Morgan  Paraffine  Company. 

Practice— -judgment  for  balance  on  affidavit  of  merits  by  defendant  as  to 
part.  If  a  defendant,  in  a  case  where  he  is  required  to  accompany  his 
pleas  with  an  affidavit  of  merits,  files  with  his  pleas  an  affidavit  that  he  has 
a#good  defense  as  to  a  portion  of  the  plaintiff's  demand,  the  latter  may  con- 
cede the  defense  as  to  such  sum,  and  will  then  be  entitled  to  judgment  for 
the  residue,  without  any  trial,  regardless  of  pleas  to  the  whole  cause  of  action. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Mr.  M,  J.  Dunne,  for  the  appellant. 

Mr.  Frank  A.  Johnson,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought -by  appellee,  against  appellant, 
as  guarantor  of  a  certain  promissory  note  executed  by  one  Rig- 
don,  and  payable  to  Armstrong  &  Co.,  for  the  sum  $380,  and 
which  was  assigned,  by  indorsement  by  the  payees,  to  appellee. 

The  appellee  filed  with  its  declaration  an  affidavit  that  there 
was  due  the  plaintiff  $380,  with  ten  per  cent  interest  from  the 
16th  day  of  October,  1875,  and,  also,  the  further  sum  of  $40,  costs 
paid  and  incurred  in  efforts  to  collect  the  note  of  the  makers 
thereof. 

To  the  declaration  the  appellant  pleaded  the  general  issue, 
with  an  affidavit  of  merits  as  to  the  $40,  also  a  plea  of  nul 
tiel  corporation. 
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After  the  filing  of  the  pleas  by  appellant,  appellee  moved 
for  judgment  for  the  amount  sued  for,  less  $40,  claimed  by 
appellant  in  his  affidavit  of  merits.  This  motion  the  court 
allowed,  and  the  appellant  insists  it  was  error  to  render  judg- 
ment while  the  plea  of  nul  tiel  corporation  was  not  disposed 
of. 

The  position  assumed  by  appellant  is  fully  met  by  section 
37,  Revised  Statutes  of  1874,  p.  779,  which,  in  substance,  pro- 
vides that,  if  the  plaintiff,  in  a  suit  upon  a  contract  for  the 
payment  of  money,  shall  file  with  his  declaration  an  affidavit 
showing  the  nature  of  his  demand,  and  the  amount  due  from 
the  defendant,  after  allowing  all  just  credits  and  set-offs,  he 
shall  be  entitled  to  a  judgment  as  in  case  of  default,  unless 
the  defendant  shall  file  with  his  plea  an  affidavit  that  he  verily 
believes  he  has  a  good  defense  to  said  suit,  upon  the  merits, 
to  the  whole  or  a  portion  of  plaintiff's  demand,  and  if  to  a 
portion,  specifying  the  amount. 

The  affidavit  filed  by  appellant  with  his  pleas  disclosed  a 
defense  to  the  plaintiff's  cause  of  action  to  the  extent  of  $40, 
when  appellee  conceded  the  correctness  of  the  defense  so  far 
as  it  went,  and  was  willing  to  take  judgment  for  the  balance 
of  the  demand  sued  for,  after  deducting  the  $40.  This  obvi- 
ated all  necessity  for  any  further  delay  in  the  proceedings,  and 
clearly  entitled  appellee  to  a  judgment  for  the  amount  conceded 
by  both  parties  to  be  justly  due,  as  was  held  in  Allen  v.  Watt, 
69  111.  655. 

If  it  be  true  that  appellee  had  no  legal  existence  as  a  cor- 
poration, as  appellant  had  pleaded,  it  would  have  been  an  easy 
task  for  him  to  have  interposed,  in  the  affidavit  filed,  a  defense 
to  the  whole  of  the  plaintiff's  demand,  but  as  he  failed  to  do 
this,  the  statute  is  plain  the  plea  of  nul  tiel  corporation  availed 
him  nothing.  In  the  language  of  the  statute,  the  plaintiff 
"shall  be  entitled  to  judgment  as  in  case  of  default." 

The  object  of  the  statute  is  apparent.  If  a  defendant  has 
a  good  defense  upon  the  merits  to  the  whole  of  the  plaintiff's 
demand,  and  that  fact  is  disclosed  by  affidavit  filed  with  the 
pleas,  then  the  cause  will  stand  for  trial  in  its  regular  order; 
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but,  on  the  other  hand,  if  the  affidavit  of  merits  onlv  2roes  to 
a  portion  of  the  demand  sued  for,  and  the  plaintiff  is  willing 
to  concede  the  justness  of  the  amount  relied  upon  as  an  off- 
set, the  necessity  for  the  delay  and  costs  of  litigation  is  removed. 

This  record  fails  to  disclose  that  appellant  had  any  defense 
upon  the  merits,  except  as  to  the  sum  of  $40.  "When  the 
appellee  admitted  this  amount,  it  was  within  the  power  of  the 
court  to  strike  the  plea  of  nul  tiel  corporation  from  the  files, 
or  disregard  it  entirely  and  render  judgment  as  in  case  of 
default. 

The  authorities  cited  by  appellant  have  no  application  to  the 
practice  in  a  case  like  this,  which  is  governed  entirely  by  the 
statute. 

As  we  perceive  no  error  in  the  record,  the  judgment  will 
be  affirmed. 

Judgment  affirmed. 


Lamping  Beos. 
William  Payne. 

1.  Replevin — matter  of  inducement  in  plea  is  not  traversable.  Where  a 
plea,  in  an  action  of  replevin,  sets  up  an  execution  against  a  third  party, 
and  a  levy  "by  the  defendant,  as  an  officer,  of  such  execution  upon  the  goods 
in  dispute  as  the  property  of  such  third  party,  and  avers  that  the  goods  in 
dispute  were  the  property  of  such  third  party,  and  were  not  the  property 
of  the  plaintiff,  the  averments  as  to  the  execution  and  levy  are  mere  matters 
of  inducement,  which  may  be  treated  as  surplusage,  and  still  the  plea 
would  present  a  good  defense  to  the  action. 

2.  By  a  general  demurrer  to  such  a  plea,  the  plaintiff  confesses  that  the 
goods  in  question  are  not  his,  as  claimed  in  his  declaration,  but  are  the 
goods  of  another;  and  that  being  so,  the  action  can  not  be  maintained,  and 
it  is  unimportant  whether  the  defendant,  as  to  the  one  confessed  to  be  the 
owner,  has  a  lawful  right  to  meddle  with  the  goods  or  not. 

3.  Statute— construction  of,  as  to  alternative  judgment  in  replevin.  Sec- 
tion 22,  chapter  119,  Revised  Statutes  of  1874,  page  853,  applies  only  to  cases 
where  the  general  property  is  in  the  plaintiff,  and  the  defendant  shows  a 
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special  property,  consisting  of  a  right  to  hold  the  property  as  against  the 
plaintiff  only  for  a  certain  sum  of  money,  as,  where  the  defendant  shows 
special  property  by  a  levy  of  &fi.fa.  against  the  plaintiff,  or  where  he  holds 
the  property  by  virtue  of  some  lien,  as  a  carrier,  warehouseman  or  other- 
wise. 

Writ  of  Error  to  the  Circuit  Court  of  Bock  Island  county; 
the  Hon.  George  W.  Pleasants,  Judge,  presiding. 

This  was  replevin,  brought  in  the  circuit  court,  by  plaintiffs 
in  error,  against  defendant  in  error,  for  certain  goods  found  in 
the  possession  of  defendant. 

Among  other  pleas,  defendant  pleaded  a  plea,  called  fourth 
plea,  which  was  as  follows: 

"And  the  defendant,  for  a  further  plea  in  this  behalf,  says 
actio  non,  because  he  says  that,  at  the  time  when,  etc.,  he,  the 
defendant,  was  sheriff  of  said  county  of  Pock  Island,  and  on 
the  twelfth  (12)  day  of  September,  A.  D.  1874,  at  the  county 
aforesaid,  two  executions  came  into  his  hands  as  such  sheriff, 
issued  by  the  clerk  of  the  circuit  court  of  said  Pock  Island 
county,  under  the  seal  of  said  court,  bearing  date  the  12th  day 
of  September,  A.  D.  1874,  one  of  said  executions  being  issued 
on  a  judgment  in  said  court  recovered  on  the  eleventh  (11) 
day  of  September,  A.  D.  1874,  in  a  suit  wherein  the  Har- 
graves  Manufacturing  Company  was  plaintiff  and  one  Michael 
J.  Murphy  was  defendant,  for  the  sum  of  $342.32,  damages, 
and  the  costs  of  suit,  which  said  execution,  by  the  misprision 
of  the  clerk  of  said  court  in  issuing  the  same,  recites  said 
judgment  as  recovered  on  the  11th  day  of  September,  A.  D. 
1804,  and  the  other  of  said  executions  being  issued  on  a  judg- 
ment recovered  in  said  coiirt  on  the  said  11th  day  of  September, 
A.  D.  1874,  in  a  suit  wherein  Jay  C.  "Wimple  and  Daniel  C. 
Connell,  partners,  etc.,  as  J.  C.  Wimple  &  Co.,  were  plaintiffs, 
and  Michael  J.  Murphy  was  defendant,  for  the  sum  of  $424.97, 
damages,  and  costs  of  said  suit;  which  last  mentioned  execu- 
tion, by  the  misprision  of  the  clerk  of  said  court  in  issuing 
the  same,  recites  said  last  named  judgment  as  recovered  on 
the  11th  day  of  September,  A.  D.  1804,  which  said  judgments 
were  then  and  there  in  full  force  and  effect,  and  the  money 
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due  thereon  unpaid,  which  said  executions,  issued  as  aforesaid, 
were  directed  to  the  defendant,  as  such  sheriff,  to  execute,  and 
that,  by  virtue  of  said  executions,  the  defendant,  as  such 
sheriff  as  aforesaid,  did,  on,  etc.,  and  in  the  lifetime  of  said 
executions,  at  the  county  aforesaid,  take  the  said  goods  and 
chattels  in  said  declaration  mentioned,  and  levy  upon  the  same, 
by  virtue  of  the  executions  as  aforesaid,  as  the  property  of 
said  Michael  J.  Murphy;  and  the  defendant  avers  that  the 
said -goods  and  chattels  in  said  declaration  mentioned,  at  the 
time  said  executions  came  into  the  hands  of  defendant,  were 
the  property  of  the  said  Michael  J.  Murphy,  and  were  subject 
to  execution,  and  that  said  goods  and  chattels  were  not,  nor 
were  any  part  of  them,  at  the  said  time,  etc.,  in  the  plaintiff \ 
as  by  said  declaration  is  alleged  and  claimed,  and  this  the 
defendant  is  ready  to  verify,  wherefore  he  prays  judgment, 
etc." 

To  this  plea  a  general  demurrer  was  interposed,  which  the 
circuit  court  overruled,  and  gave  judgment  in  bar  of  the  action 
and  for  a  return  of  the  property. 

Mr.  John  B.  Hawley,  for  the  plaintiffs  in  error. 

-  Mr.  Kobekt  T.  McNeal,  and  Mr.  Wm.  H.  Gest,  for  the 
defendant  in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

It  is  insisted  that  the  demurrer  to  this  plea  ought  to  have 
been  sustained,  and  that  the  plea  is  faulty  in  not  alleging  that 
defendant  "was  duly  elected  and  qualified  as  sheriff,"  and  in 
not  showing  that  the  executions  mentioned  did,  upon  their 
face,  run  "in  the  name  of  the  People  of  the  State  of  Illinois," 
and  in  not  showing  that  defendant  indorsed  upon  the  execu- 
tions the  time  when  they  came  into  his  hands,  and  in  not 
showing  that  the  goods  in  question  were  the  property  of  Mur- 
phy at  the  time  of  the  levy,  and  because  the  plea  showed  that 
the  executions  were  void  upon  their  face,  etc. 

Without  considering  the  question  as  to  the  importance  of 
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the  matters  herein  presented,  if  they  were  found  in  a  material 
and  traversable  part  of  the  plea,  the  judgment  of  the  circuit 
court  must  be  sustained,  upon  the  ground  that  all  the  allega- 
tions called  in  question  relate  merely  to  matter  of  inducement, 
which  may  all  be  rejected  as  surplusage,  and  still  the  plea 
shows  a  complete  defense  to  the  action;  that  the  goods  were  the 
property  of  Murphy,  and  "  that  the  said  goods  and  chattels 
were  not,  nor  were  any  part  of  them,  in  the  plaintiffs,  as 
alleged,"  etc. 

By  the  demurrer  to  this  plea,  the  plaintiffs  confess,  upon 
the  record,  that  the  goods  in  question  are  not  the  goods  of  the 
plaintiffs,  but  are  the  goods  of  one  Murphy.  That  being  so, 
the  action  can  not  be  maintained,  and  it  is  wholly  unimportant 
whether  the  defendant  had  or  had  not,  as  between  him  and 
Murphy,  a  lawful  right  to  meddle  with  the  goods. 

It  is  contended  that  the  judgment  should  have  been  in  the 
alternative,  under  section  22,  chapter  119,  Revised  Statutes  of 
1874,  page  853.  The  provision  applies  only  to  cases  where 
the  general  property  is  in  the  plaintiff,  and  the  defendant 
shows  a  special  property,  consisting  of  a  right  to  hold  the 
property,  as  against  the  plaintiff,  only  for  a  certain  sum  of 
money,  as,  where  the  defendant  showed  special  property  by  a 
levy  of  a  fi.  fa.  against  the  plaintiff,  or  where  defendant 
holds  the  property  as  the  property  of  the  plaintiff,  but  by  vir- 
tue of  some  lien,  as  carrier,  warehouseman  or  otherwise. 

Upon  this  record,  the  plaintiff,  by  his  own  confession,  has 
no  interest  in  the  property,  and  is  not  entitled  to  the  posses- 
sion under  any  circumstances. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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The  Chicago  and  Northwesteen  Railway  Co. 

v. 
The  People  &r  r^Z.  H.  B.  Miller,  Collector.* 

1.  Cook  county — under  township  organization.  The  county  of  Cook  is 
under  the  township  organization  law,  and  the  acts  of  the  officers  of  the  town- 
ship and  county  in  acting  under  such  law  in  assessing  property,  levying  taxes 
and  collecting  the  same  are  not  void. 

2.  Special  assessments — collector's  oath.  The  collector's  oath,  in  an 
application  for  judgment  against  lands  for  special  assessments,  attached  to 
his  report,  that  it  is  a  true  and  correct  record  of  delinquent  lands  and  lots 
in  the  village  of  E,  within  the  county  of  C,  upon  which  he  has  been  unable 
to  collect  the  special  assessments,  printer's  fees  and  other  costs  charged 
therein,  as  required  by  law,  for  the  year  therein  set  forth — that  said  special 
assessments  now  remain  due  and  unpaid,  as  he  verily  believes — was  held 
sufficient.  There  being  no  taxes,  it  was  not  necessary  to  state  that  the  appli- 
cation was  for  the  sale  of  the  lands  for  taxes  and  assessments. 

3.  Same — omission  of  tract  does  not  defeat  the  application  for  judgment. 
While  the  Revenue  Law  may  demand  correctness  in  a  proceeding  for  judg- 
ment against  delinquent  lands,  still  it  was  never  designed  that  the  whole 
taxes  and  assessments  should  be  defeated  by  the  mere  omission  of  a  tract 
of  land  or  a  lot  from  the  list. 

4.  Same — confirmation  conclusive.  The  confirmation  of  a  special  assess- 
ment by  the  county  court  upon  the  report  of  the  commissioners,  is  conclu- 
sive until  reversed.  It  is  res  adjudicata,  and  can  not  be  questioned  on 
application  for  judgment. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Martin  R.  M.  Wallace,  Judge,  presiding. 

Mr.  Edward  Roby,  for  the  Chicago  and  Northwestern  Rail- 
way Company. 

Messrs.  Ttiley,  Stiles  &  Lewis,  for  Sarah  M.  Baker  and  W. 
M.  Derby. 

Messrs.  Bennett,  Kretzinger  &  Yeeder,  for  the  appellant 
William  Lamb. 

Mr.  George  O.  Ide,  for  the  appellee. 

*  The  following  cases  are  also  considered  in  this  opinion :  Sarah  M. 
Baker  v.  The  People  ex  rel.  Miller;  W.  M.  Derby  v.  The  Same;  and  William 
Lamb  v.  The  Same. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

There  has  been  filed  a  number  of  records,  presenting,  some 
of  them,  all,  and  others  a  portion  of  the  same  questions,  and, 
as  a  matter  of  convenience,  we  shall  consider  them  all  in  one 
opinion.  In  doing  so,  we  deem  it  unnecessary,  in  discussing 
any  question,  to  refer  to  the  record  to  which  it  is  only  applicable. 

Appellants  urge  that  Cook  county  is  not  acting  under 
township  organization,  and  hence  there  are  no  means  pro- 
vided by  law  for  collecting  the  revenue  and  special  assess- 
ments; that  the  various  officers  of  the  towns  and  the  county, 
in  acting  under  the  township  organization  law  of  the  State, 
in  assessing  property,  levying  the  tax,  collecting  it,  and  in 
making  sale  for  delinquent  taxes,  are,  and  have  been,  proceed- 
ing without  warrant  of  law,  and  all  of  their  acts  are  unlawful 
and  void.  This,  though  not  in  terms  so  stated,  we  understand 
to  be  the  position,  although  not  made  very  clear  by  the  argu- 
ment. 

The  same  question  was  presented  by  the  same  counsel  in  the 
case  of  The  People  v.  Brislin,  80  111.  423,  and  it  was  discussed 
at  length,  and  the  objection  was  there  held  to  be  groundless. 

It  is  urged  that  the  oath  of  the  collector  is  insufficient  and 
fails  to  comply  with  the  law.     It  is  this: 

"  I,  Henry  B.  Miller,  collector  of  the  county  of  Cook,  State 
of  Illinois,  do  solemnly  swear  that  the  foregoing  is  a  true  and 
correct  record  of  the  delinquent  lands  and  lots  in  the  village 
of  Evanston,  within  the  county  of  Cook,  upon  which  I  have 
been  unable  to  collect  the  special  assessments,  printer's  fees 
and  other  costs  charged  thereon,  as  required  by  law,  for  the 
year  therein  set  forth;  that  said  special  assessments  now  re- 
main due  and  unpaid,  as  I  verily  believe." 

We  give  the  body  of  the  affidavit,  which  was  under  a  proper 
venue,  was  signed  and  properly  sworn  to  by  the  collector. 

The  objection,  as  we  understand  it,  is,  that  it  fails  to  state 
that  the  application  is  for  the  sale  of  the  lands  for  taxes  and 
assessments.  It  is  only  necessary  to  say,  if  we  properly  un- 
derstand the  objection  urged,  that  there  were  no  taxes  claimed 
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to  be  due,  hence  the  oath  would  have  been  false,  if  it  had  so 
stated. 

It  is  insisted,  that  the  affidavit  states  that  the  list  shows 
the  total  amount  of  special  assessments  for  the  year,  and  yet 
it  is  made  in  several  cases  as  to  the  same  land  in  one  year. 
"We  fail  to  find,  in  the  list  of  lands  returned,  that  they  have 
been  several  times  assessed,  and  that  such  assessments  appear 
in  several  places  in  the  list.  We  have  turned  to  the  trans- 
cript of  the  record  in  each  of  these  cases,  and  fail  to  find  a  bill 
of  exceptions  in  either;  nor  do  they  disclose  the  objection 
urged,  nor  do  the  facts  appear  that  are  assumed.  Hence  we 
infer  that  the  argument  is  intended  for  some  other  case.  Nor 
does  the  affidavit  state  anything  in  reference  to  the  total 
amount  of  the  assessment,  nor  can  we  infer  from  its  language 
that  the  assessment  was  made  in  several  cases  as  to  the  same 
land.  It  simply  states,  as  the  statute  requires,  that  he  had 
returned  the  lands  and  lots,  and  had  been  unable  to  collect  the 
special  assessments,  etc.,  thereon,  as  required  by  law,  for  the 
year  set  forth  in  the  list,  and  that  the  assessments  remain  due 
and  unpaid,  as  he  believes.  So  the  objection,  if  it  exists,  is  not 
in  the  record. 

Counsel  says:  "An  incomplete  record  of  the  delinquent 
lands  is  not  a  correct  one,  and  is  not  a  compliance  with  section 
188."  When  we  have  examined  the  transcript  of  the  records 
in  these  cases,  we  fail  to  see  upon  what  counsel  bases  the 
objection.  If  reference  is  made  to  the  transcripts  of  the 
records  in  these  cases,  we  fail  to  see  that  the  recorded  list  was 
either  incomplete  or  incorrect.  If  such  was  the  fact,  then  it 
should  have  been  made  to  appear.  On  turning  to  that  section 
of  the  Revenue  Law,  and  comparing  the  collector's  return  with 
it,  we  fail  to  find  any  non-compliance  by  the  collector  with 
its  requirements.  That  section  does  not  say  anything,  in 
terms,  in  reference  to  a  complete  or  a  correct  list,  but  simply 
requires  the  collector  to  file  a  list  of  delinquent  lands  and  lots 
with  the  county  clerk,  which  shall  be  made  out  in  numerical 
order,  etc.  Whilst  the  law,  no  doubt,  demands  correctness  in 
such  proceedings,  it  could  never  have  designed  that  the  whole 
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taxes  and  assessments  should  be  defeated  by  the  mere  omission 
of  a  tract  of  land  or  a  lot  from  this  list.  But  the  affidavit 
does  state  that  it  is  a  true  and  correct  record  of  the  delinquent 
lands,  as  section  190  of  the  Revenue  Law  requires. 

In  Brislings  case  it  was  held,  that  the  confirmation  by  the 
county  court  of  the  report  of  the  commissioners  who  made  the 
assessment  was  conclusive,  until  reversed.  The  finding  and 
judgment  of  the  court  thereby  became  res  adjudicata,  and  can 
not  be  again  inquired  into  or  questioned  collaterally  by  parties 
or  privies.  In  these  cases  there  was  a  confirmation,  and  that 
decision  is  conclusive  of  that  question.  If  irregular,  appel- 
lants should  have  made  the  objection  in  the  county  court 
before  the  assessment  was  confirmed. 

"We,  upon  an  examination  of  ail  the  questions  presented  on 

these  records,  fail  to  perceive  any  error,  and  the  judgments 

must  be  affirmed. 

Judgments  affirmed. 


The  National  Insueance  Company 

v. 

Sidney  T.  Webstee. 

1.  Admission — effect  of,  to  prevent  a  continuance.  An  admission,  made 
to  prevent  a  continuance,  in  an  action  upon  a  policy  of  insurance,  that  cer- 
tain papers  showed  a  bill  of  sale  from  the  assured,  absolute  on  its  face,  made 
after  the  policy  and  before  loss,  is  not  an  admission  of  a  sale  of  the  property 
insured,  and  does  not  preclude  the  party  from  showing  the  transaction  was, 
in  fact,  only  a  mortgage. 

2.  Mortgage — bill  of  sale  absolute  in  form.  A  bill  of  sale  of  a  ves- 
sel, like  a  deed  absolute  on  its  face,  may  be  shown,  by  parol,  to  be,  in 
fact,  a  mortgage,  only,  or  a  mere  security  for  a  debt. 

3.  Marine  insurance — negligence,  to  release  insurer.  If  a  loss  of  a  ves- 
sel is  incurred,  by  a  peril  insured  against,  the  insurer  is  liable,  although  the 
remote  cause  be  the  negligence  of  the  officers  and  crew.  If  the  negligence 
is  so  gross  as  to  authorize  the  presumption  of  fraud,  the  insurer  may  not  be 
liable. 
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Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

Messrs.  E.  W.  &  W.  W.  Evans,  for  the  appellant. 

Messrs.  Rae  &  Mitchell,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  in  the  Superior  Court  of  Cook  county, 
on  a  policy  of  insurance,  written  by  the  National  Insurance 
Company  to  Sidney  T.  Webster,  upon  the  body,  tackle,  ap- 
parel and  other  fixtures  of  the  propellor  "  Equator." 

A  jury  was  waived,  and  the  issue  tried  by  the  court,  who 
found  for  the  plaintiff,  and  assessed  the  damages  at  three  thou- 
sand two  hundred  and  twenty  dollars  and  eighty  cents.  Ex- 
ceptions were  duly  taken,  and  an  appeal  prayed  and  perfected 
to  this  court. 

It  appears,  from  the  record,  that,  for  the  purpose  of  avoid- 
ing a  continuance  of  the  cause,  and  that  the  trial  should  then 
proceed,  it  was  agreed  between  the  parties,  certain  admissions 
should  be  made,  which,  if  competent  as  evidence,  might  be  used 
by  the  defendant  on  the  trial,  which  admissions  were  then  and 
there  reduced  to  writing,  and  filed  in  the  cause.  One  of  these 
admissions  made  by  the  plaintiff  was  the  following:  "That 
the  papers  at  the  custom  house  at  Buffalo  will  show  that  the 
bill  of  sale  from  Webster  to  Buck  is  absolute  on  its  face,  and 
was  made  after  the  policy  of  insurance  was  issued,  and  before 
the  loss  occurred,  and  that  the  paper  now  stands." 

An  elaborate  argument  is  made  by  appellant  as  to  the  qual- 
ity and  extent  of  this  admission,  the  company  contending  it 
precludes  the  plaintiff,  and  admits  away  his  case. 

We  do  not  so  understand  it.  When  analyzed,  it  will  be  seen 
the  extent  of  the  admission  is,  that  the  papers  in  the  custom 
house  at  Buffalo  would  show  a  bill  of  sale  absolute  on  its  face 
from  Webster  to  Buck.  To  prevent  a  continuance,  this  admis- 
sion was  made.  But  suppose  the  bill  of  sale  was  present, — will 
it  be  denied,  the  maker  of  it  would  have  the  right  to  show,  by 
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parol,  that,  although  absolute  on  its  face,  it  was  intended  by 
the  parties  to  it  as  a  mortgage,  only?  This  is  permitted  as  to 
lands  conveyed  by  a  deed  absolute  on  its  face,  and  why  not 
with  respect  to  a  vessel?  The  admission  of  the  fact,  then,  that 
the  papers  would  show  an  absolute  bill  of  sale  did  not  preclude 
the  plaintiff,  who  made  the  bill  of  sale,  from  showing  it  was 
only  a  mortgage,  and  so  intended.  The  admission  was  not, 
there  was,  in  fact,  an  absolute  sale,  but  only  that  the  papers  at 
the  custom  house  at  Buffalo  would  so  read,  leaving  it  open  to 
the  plaintiff  to  show,  by  proof,  the  transaction  was,  in  fact,  a 
mortgage.  It  was  competent  to  show  that,  at  the  date  of  the 
bill  of  sale,  the  relation  of  debtor  and  creditor  existed  between 
these  parties.  The  facts  show,  this  relation  continued  until 
after  the  loss  of  the  vessel,  when  it  was  discharged  by  Webster. 
All  the  facts  tend  to  show,  not  an  absolute  transfer  of  the  ves- 
sel, but  a  mortgage,  simply. 

On  the  other  point,  that  the  vessel  was  lost  by  the  negligence 
of  the  persons  in  control,  it  will  be  observed,  the  policy  in 
question  was  not  a  voyage  policy,  but  a  time  policy  for  one 
year.  Was  the  negligence  charged  so  gross  as  to  authorize  the 
presumption  of  fraud,  which  would  constitute  barratry,  the 
underwriters  might  not  be  liable;  bat  that  is  not  claimed  in 
this  case,  and  if  claimed,  there  is  no  evidence  on  which  to  base 
it. 

We  understand,  it  is  the  settled  rule  in  this  country  and  in 
England,  if  a  loss  is  incurred  by  a  peril  insured  against,  the 
insurers  are  liable,  although  the  remote  cause  be  the  negligence 
of  the  officers  and  crew.  The  proximate  cause  was  the  storm, 
a  peril,  of  the  sea  and  of  navigation,  and  that  was  the  risk  taken 
by  the  company.  Waters  v.  Merchants'  Life  Ins.  Co.  1 
McLean,  275,  11  Peters,  213;  Firemen's  Insurance  Co.  v. 
Powell,  13  B.  Monroe,  311;  Nelson  v.  Suffolk  Ins.  Co.  8 
Cushing,  477;  Walker  v.  Maitland,  5  Barn,  and  Aid.  175; 
Dixon  v.  Sadler,  5  Mees.  and  Wels.  405;  2  Arnouldon  Insur- 
ance, 770. 

We  find  the  vessel  was  the  property  of  appellee  when  in- 
sured and  when  lost;  that  the  storm  was  the  proximate  cause 
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of  the  loss,  and  that  peril  the  policy  assumed;  consequently, 
there  was  no  error  in  the  finding  and  judgment  of  the  court 
in  favor  of  appellee,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Mary  L.  Doty 

v. 
Andrew  J.  Btjrdick. 

1.  Forcible  entry  and  detainer — title  not  involved,  but  right  of  pos- 
session. In  an  action  of  forcible  entry  and  detainer,  or  forcible  detainer 
only,  the  title  to  the  premises  is  not  involved,  nor  can  it  be  inquired  into  on 
the  trial.  Possession,  and  the  right  to  possession,  independent  of  title,  are 
the  only  questions  involved. 

2.  Same — landlord  can  not  regain  possession  forcibly .  The  landlord  has 
no  right  to  employ  force  and  violence  to  regain  possession,  although  such 
possession  may  be  wrongful,  but  must  evict  by  forcibly  entry  and  detainer, 
or  by  action  of  ejectment. 

3.  Same — actual  force  not  necessary.  To  maintain  forcible  entry  and 
detainer,  or  forcible  detainer,  actual,  or  constructive  force  only,  is  necessary. 
A  mere  wrongful  entry,  or  a  wrongful  holding  over,  only,  is  required. 

•  4,  Title— how  shown.  A  deed  from  one  person  to  another  does  not  even 
tend  to  prove  title,  unless  connected  with  the  paramount  source  of  title,  or 
with  a  bar  of  the  statute. 

5.  Possession — as  evidence  of  title.  A  person  in  the  actual,  peaceable 
possession  of  real  estate  is  presumed  to  be  the  owner  of  the  fee  until  the 
presumption  is  rebutted,  and  he  is  not  required  to  show  in  what  manner  or 
by  what  title  he  holds,  until  the  plaintiff  shows  paramount  title.  He  may 
show  a  better  outstanding  title  than  the  plaintiff,  and  thus  defeat  a  recovery 
in  ejectment,  although  he  may  have  no  title  whatever,  even  though  his  pos- 
session was  wrongful  in  its  inception. 

6.  Same — when  delivery  of  key  gives  right  to.  The  delivery  of  a  key  of 
a  house  by  a  tenant  to  a  person  other  than  the  landlord,  or  his  heir,  will  not 
transfer  a  right  of  possession  to  such  person,  unless  he  has  acquired  the 
interest  of  the  landlord  or  his  heirs. 

7.  Landlord  and  tenant — tenant  estopped  to  deny  landlord's  title.  A 
tenant  is  estopped  from  disputing  his  landlord's  title.  Having  entered 
under  him,  the  tenant  acknowledges  that  he  is  the  owner. 
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8.  Same — when  tenant  may  dispute  title  of  landlord.  In  a  suit  on  a  lease 
to  recover  rent,  or  for  a  breach  of  any  of  its  covenants,  the  tenant  may  show 
that  the  landlord  has  assigned  the  lease  by  a  sale  of  the  demised  premises, 
or  that  he  has  been  evicted  by  a  paramount  title,  which  form  exceptions  to 
the  general  rule. 

9.  Where  a  person  enters  into  possession  of  land  under  another,  and 
thereby  admits  his  title,  he  must  restore  the  possession  to  the  person  from 
whom  he  received  it,  before  he  can  set  up  title  in  himself  or  in  another. 

10.  Same — denial  of  landlord's  title  forfeits  tenanVs  right.  If  a  tenant 
denies  his  landlord's  title,  and  claims  the  premises  adversely,  either  for 
himself  or  for  another,  he  thereby  renders  his  possession  tortious,  and  for- 
feits  his  lease,  and  the  landlord  may  sue  for  and  recover  possession. 

11.  Same — rights  of  person  entering  under  tenant.  An  under-tenant,  or 
other  person  let  into  possession  by  the  tenant,  must  yield  the  possession  to 
the  landlord.  He  succeeds  to  the  original  tenant's  rights,  and  nothing 
more. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

Messrs.  Kilgour  &  Manahan,  for  the  appellant. 

Mr.  C.  L.  Sheldon,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellant  brought  an  action  of  forcible  entry  and  detainer 
in  the  circuit  court  of  Whiteside  county,  to  the  August  term, 
1874,  against  appellee,  to  recover  a  house  and  lot  in  the  village 
of  Rock  Falls.  It  appears  that  one  Barnett  Doty,  in  his  life- 
time, rented  the  house  to  one  Ford,  who,  at  the  expiration  of 
his  lease,  left  the  house,  and  it  thereby  became  vacant.  Ford, 
when  he  left,  gave  the  key  to  Sheldon,  and  appellant  entered 
the  house  through  a  window,  and  thus  acquired  possession. 
This  was  in  April,  1874,  and  appellant,  on  the  30th  of  that 
month,  still  being  in  possession,  leased  the  premises  to  one 
Simpson  for  one  year,  he  to  pay  $72  rent  therefor,  in  install- 
ments of  $6  for  each  month,  and  in  advance. 

After  Simpson  went  into  possession  of  the  house  and  lot 
under  the  written  lease  from  appellant,  and  whilst  it  was  in 
full  force,  he  attorned  to  A.  Doty,  who  claimed  to  have  pur- 
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chased  the  property,  and  took  a  lease  from  him.  At  the  end 
of  the  second  month,  Simpson  being  in  arrear  one  month's 
rent  to  appellant,  she  notified  and  required  him  to  leave  the 
property,  and  he  began  to  prepare  to  do  so;  and  on  the  2d 
day  of  June,  whilst  Simpson's  wife  was  packing  their  goods 
preparatory  to  leaving,  appellant  went  into  the  house,  and 
took  with  her  and  placed  therein  a  sewing  machine;  and  after- 
wards, and  on  the  same  day,  appellee,  claiming  to  have  pur- 
chased the  premises  from  A.  Doty,  came  there  with  a  load  of 
household  goods  to  go  into  the  house  and  take  possession. 
Appellant  forbade  his  entrance,  and  he  found  A.  Doty  and 
Simpson,  who  came,  finding  appellant  in  the  door,  she  having 
forbade  their  entrance,  and,  as  they  say,  she  struck  A.  Doty 
with  a  club,  on  his  attempting  to  force  himself  into  the  house, 
and  she  shut  and  locked  the  door.  They  thereupon  forced  it 
open,  and  entered  and  removed  appellant  by  force,  both  taking 
hold  of  her  and  putting  her  out  of  the  house,  and  removed 
her  sewing  machine  into  the  street,  and  Simpson  left,  and 
appellee  went  into  the  house  and  lot,  and  continued  to  occupy 
them. 

Thereupon,  appellant  commenced  this  proceeding  to  recover 
possession.  The  jury  found  a  verdict  for  defendant,  and  the 
court,  after  overruling  amotion  for  a  new  trial,  rendered  judg- 
ment on  the  verdict,  and  the  plaintiff  appeals  to  this  court. 

It  is  urged  that  the  circuit  court  erred  in  not  granting  a 
new  trial,  in  giving  defendant's  and  in  refusing  and  modifying 
plaintiff's  instructions,  together  with  others  embraced  in  these 
objections. 

This  court  has  ever  uniformly  held  that,  in  an  action  of 
forcible  entry  and  detainer,  or  in  a  forcible  detainer  only,  the 
title  to  the  premises  is  not  involved,  nor  can  it  be  inquired 
into  on  the  trial;  that  possession,  and  the  right  to  possession, 
independent  of  title,  are  the  only  questions  involved.  Hence, 
appellee  had  no  right  to  introduce  evidence  of  title  on  the 
trial,  and  even  if  he  had,  he  could  not,  as  we  presume  the 
entire  profession  are  aware,  prove  it  by  an  unconnected  deed. 
The  offer  to  introduce  the  deed  from  A.  Doty  to  appellee 
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would  not  even  tend  to  prove  title,  unless  connected  with 
paramount  source  of  title,  or  with  a  bar  of  the  statute;  but  a 
person  in  the  actual,  peaceable  possession  of  real  estate  is  pre- 
sumed to  be  the  owner  of  the  fee  until  the  presumption  is 
rebutted.  A  person  in  the  full  possession,  when  sued  in  eject- 
ment, has  the  right  to  insist  that  the  plaintiff  shall  show  that 
he  has  paramount  title  before  he  is  required  to  show  in  what 
manner  or  by  what  title  he  holds.  He  may  show  a  better  out- 
standing  title  than  the  plaintiff,  and  thus  defeat  a  recovery, 
although  he  may  have  no  title  whatever  beyond  his  mere 
naked  possession,  which  may  have  its  inception  in  wrong,  or 
even  force,  if  it  is  not  against  the  plaintiff.  It  is  one  of  the 
most  elementary  rules  of  practice  that  a  plaintiff  in  ejectment 
must  show  a  valid  title,  traced  to  the  paramount,  or  to  a  source 
with  that  of  the  defendant's  title,  before  he  can  recover.  He, 
if  at  all,  recovers  on  the  strength  and  perfection  of  his  own 
title,  and  not  on  the  weakness  of  his  adversary's  title.  The 
mere  production  of  a  deed  from  one  person  to  another  does 
not  tend  to  prove  title.  It  must  appear  that  the  grantor  had 
title,  before  there  is  proof.  Hence,  in  a  case  requiring  proof 
of  title,  appellee  would  have  failed. 

When  appellant  acquired  possession,  the  house  was  vacant 
and  unoccupied.  There  is  no  evidence  that  any  one  had  any 
property  of  any  kind  in  it;  and  even  if  the  holding  of  the 
key  by  Sheldon,  as  the  agent  of  A.  Doty,  could  be  held  to 
give  the  latter  possession,  there  is  nothing  to  show  that  such 
possession  was  rightful.  Ford  had  leased  from  Barnett  Doty, 
and  was  bound  to  deliver  the  possession  to  him,  if  living,  and 
if  not,  then  to  his  heirs.  If  he  delivered  the  possession  to  a 
person  not  entitled  to  it,  the  person  thus  receiving  it  did  not 
thereby  become  legally  invested  with  it.  It  is  manifest  that 
the  heirs  of  Barnett  Doty  could  sue  for  and  recover  possession 
from  any  person  whom  Ford  might  have  let  into  possession, 
unless  it  was  an  heir  or  assignee  of  Barnett  Doty.  It  does 
not  appear  that  A.  Doty  had  any  prior  possession,  or  was  an 
heir  or  assignee  of  Barnett  Doty.  If  he  was,  then  he  had  the 
power  and  authority  to  evict  appellant  by  forcible  entry  and 
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detainer,  or  by  an  action  of  ejectment,  but  he  had  no  right  to 
forcibly  eject  her  without  legal  process.  Under  our  law,  what- 
ever it  may  be  in  other  jurisdictions,  the  landlord  has  no  right 
to  take  the  law  into  his  own  hands,  and  employ  force  and  use 
violence  to  regain  possession,  although  such  possession  may 
be  wrongful.  It  would  lead  to  violence,  if  not  to  bloodshed, 
and  hence  would  be  contrary  to  a  sound  public  policy,  and  is 
forbidden.  See  Beeder  v.  Purely,  41  111.  284;  Page  v.  DePuy, 
40  ib.  506;  Harwell  v.  Warren,  51  ib.  470.  These  cases  must 
be  held  to  establish  the  doctrine  in  this  court  too  firmly  to  be 
overruled  on  the  authority  of  some  adverse  ruling  of  a  court 
in  some  other  State. 

It  has  long  been  the  established  doctrine  of  this  court,  if 
not  all  the  English  and  American  courts,  with  perhaps  one  or 
two  exceptions,  that  the  tenant  can  not  dispute  his  landlord's 
title.  Having  entered  under  him,  he  thereby  acknowledges 
that  the  landlord  is  the  owner,  and  the  tenant  is  estopped  from 
denying  it.  Fusselman  v.  Worthington,  14  111.  135.  In  a 
suit  on  the  lease,  to  recover  rent,  or  for  a  breach  of  any  of  its 
covenants,  the  tenant  may  show  that  the  landlord  has  assigned 
the  lease  by  a  sale  of  the  demised  premises,  or  that  he  has 
been  evicted  by  paramount  title,  etc.,  which  form  an  excep- 
tion to  the  rule;  but  the  exception  does  not,  nor  can  it,  apply 
to  a  case  of  this  character,  where  the  title  is  not  in  question  and 
can  not  be  investigated.  But  few  owners  of  real  estate  would 
be  inclined  to  lease  land  if  the  tenant  had  the  authority  to 
determine  whether  his  landlord's  title  was  good,  and  legally 
yield  possession  to  another,  or  to  contest  it  when  sued  for  pos- 
session, or  if  he  were  to  be  permitted  to  show  an  outstanding 
title  and  defeat  a  recovery. 

The  law  has,  therefore,  adopted  as  a  rule,  that,  where  a  per- 
son enters  under  another,  and  thereby  admits  his  title,  he  must 
restore  the  possession  to  the  person  from  whom  he  received  it, 
before  he  can  set  up  title  in  himself  or  in  another.  Fussel- 
man v.  Worthington,  supra;  Cox  v.  Cunningham,  77  111.  545. 
This  is  the  English  doctrine,  which  has  prevailed  in  their 
courts  from  an  early  day,  and  is  the  prevailing  doctrine  in  this 
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country.  It  is  long  established,  is  reasonable  and  well  calcu- 
lated to  subserve  the  convenience  of  society,  and  to  promote 
justice  and  good  order. 

It  is  also  a  well  established  rule  that  an  under-tenant,  or 
other  person  let  into  possession  by  the  tenant,  must  yield  the 
possession  to  the  landlord;  that  a  person  claiming  to  have 
acquired  possession  from  the  tenant  only  acquires  the  tenant's 
rights,  and  nothing  more.  McCartney  v.  Hunt,  16  111.  76; 
Brown  v.  Keller,  32  ib.  151.  And  other  cases  might  be 
cited  to  sustain  the  proposition  were  it  deemed  necessary. 

To  maintain  the  action,  actual,  or  constructive  force  only,  is 
necessary.  A  mere  wrongful  entry  or  a  wrongful  holding  over, 
only,  is  required.  Again,  where  the  tenant  denies  the  landlord's 
title,  and  resists  his  right,  he  thereby  forfeits  his  lease,  and 
the  landlord  may  sue  for  and  recover  the  possession.  Fussel- 
nian  v.  Worthington,  supra.  He,  by  claiming  the  premises 
adversely  for  himself  or  another,  thereby  renders  his  posses- 
sion tortious. 

In  this  case,  Simpson,  the  tenant,  denied  the  title  of  appel- 
lant, and  held  it  for  A.  Doty,  and  his  possession  thereby 
became  wrongful  as  against  appellant,  and  she  thereby  became 
entitled  to  the  possession,  and  could  have  sued  for  and  recov- 
ered the  premises;  and  the  possession  surrendered  to  appellee 
was  in  like  manner  wrongful.  The  tenant  could  not  transfer 
any  better  title  or  right  of  possession  than  he  holds,  nor  could 
appellee  show  that  he  was  the  owner  of  the  fee,  in  this  action. 
He,  by  collusion  with  Simpson,  acquired  no  advantage,  but 
simply  took  and  occupied  the  place  of  Simpson ;  and  as  appel- 
lant was  entitled  to  recover  against  Simpson,  she  was  equally 
entitled  to  recover  against  appellee. 

The  finding  of  the  jury  was  manifestly  against  the  evidence, 
and  the  instructions,  so  far  as  they  are  opposed  to  the  views 
here  expressed,  were  wrong,  and  calculated   to  mislead  the 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 
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S.  Maeion  Eeynolds 

v. 

The  People  of  the  State  of  Illinois. 

1.  Criminal  law — conviction  of  a  less  offense  than  charged.  The  rule, 
that  a  defendant  in  a  criminal  case  may  be  convicted  of  a  lesser  offense 
than  that  for  which  he  is  charged  and  tried,  applies  only  where  the  lesser 
offense  is  included  in  the  higher  one.  If  it  is  not  a  constituent  element  in 
the  higher  crime  charged,  no  such  conviction  can  be  had. 

2.  Same — one  charged  with  felony  can  not  be  convicted  as  accessory  after 
the  fact.  The  offense  of  which  an  accessory  after  the  fact  may  be  guilty,  is 
not  included  in,  nor  has  it  any  connection  with,  the  principal  crime.  The 
one  can  not  be  committed  until  the  principal  offense  is  an  accomplished 
fact.  Therefore,  one  indicted  for  larceny  can  not  be  convicted  of  being  an 
accessory  after  the  fact. 

3.  Former  decision.  What  was  said  in  Toe  v.  The  People,  49  111.  410, 
on  this  subject,  was  not  necessary  to  the  decision,  and  the  rule  was  not  cor- 
rectly stated. 

4.  Former  acquittal.  The  acquittal  of  a  party  indicted  as  a  principal 
is  no  bar  to  an  indictment  against  him  as  an  accessory  after  the  fact,  and 
vice  versa. 

5.  Accessory  after  the  pact— proof  of.  Proof  of  the  principal  felony 
does  not  prove  or  tend  to  prove  a  party  is  guilty  as  an  accessory  after  the 
fact. 

"Writ  of  Error  to  the  Circuit  Court  of  Warren  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

At  the  June  term,  1876,  of  the  Knox  county  circuit  court, 
S.  Marion  Reynolds,  J.  W.  Mageors  alias  Bob  Mageors  and 
John  Kibby  were  jointly  indicted  for  the  larceny  of  a  steer, 
the  property  of  James  Thomas.  Kibby  was  permitted  to  give 
evidence  on  behalf  of  the  State  against  his  co-defendants,  and 
was  not  himself  arraigned.  On  the  trial  Mageors  was  found 
guilty  of  larceny,  and  his  punishment  fixed  at  three  years  in 
the  penitentiary,  and  Reynolds  was  found  guilty  as  "  an  ac- 
cessory after  the  fact,"  with  a  recommendation  he  suffer  the 
full  penalty  of  the  law.  Motions  for  a  new  trial  and  in  arrest 
of  judgment   were  severally  overruled  and  judgment  pro- 
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nounced  on  the  verdict.  Mageors  was  sentenced  to  the  peniten- 
tiary for  a  period  of  three  years,  and  Reynolds  to  pay  a  fine 
of  $500,  and  to  be  confined  in  the  county  jail  for  a  period  of 
two  years.     Reynolds  brings  the  case  to  this  court  on  error. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  plaintiff 
in  error. 

Mr.  J.  J.  Tunnicliffe,  State's  Attorney,  for  the  People. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

It  is  very  clear  the  conviction  of  Reynolds  can  not  be  sus- 
tained under  the  present  indictment.  Of  the  crime  of  larceny, 
for  which  he  was  indicted  jointly  with  others,  he  was  acquit- 
ted, but  the  principal  being  found  guilty,  he  was  found  guilty 
as  an  "accessory  after  the  fact."  This  conviction  is  without 
warrant  of  law. 

An  accessory  is  defined  in  the  statute  to  be  one  "who  stands 
by  and  aids,  abets  or  assists,  or  who,  not  being  present  aiding, 
abetting  or  assisting,  hath  advised,  encouraged,  aided  or  abet- 
ted the  perpetration  of  crime."  One  thus  guilty  is  considered 
a  principal  and  punished  accordingly.  An  "  accessory  after 
the  fact "  is  not  punished,  under  our  statute,  as  a  principal. 
A  less  measure  of  punishment  is  provided.  The  definition 
given  in  the  statute  as  well  as  at  common  law,  makes  a  clear 
distinction  in  the  offenses.  Under  our  law,  "every  one  not 
standing  in  the  relation  of  husband  or  wife,  parent  or  child, 
brother  or  sister  to  the  offender,  who  knows  the  fact  that  a 
crime  has  been  committed,  and  conceals  it  from  the  magistrate, 
or  who  harbors,  conceals,  maintains  or  assists  any  principal 
felon  or  accessory  before  the  fact,  knowing  him  to  be  such, 
shall  be  deemed  an  accessory  after  the  fact." 

One  offense  defined  is  a  felony,  and  the  other  is  but  a  mis- 
demeanor. Text  writers  record  it  from  the  old  books,  that 
"  every  treason  includes  a  misprision  of  treason,  and  every 
felony  a  misprision  of  felony,"  and  such  misprision  is  but  a 
misdemeanor.    It  has  been  definitely  declared  in  the  decisions 
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of  this  court,  as  in  Carpenter  v.  The  People,  4  Scam.  197, 
when  a  defendant  is  put  upon  his  trial  for  a  crime  which  in- 
cludes an  offense  of  an  inferior  degree,  he  may  be  acquitted  of 
the  higher  offense  and  convicted  of  the  lesser,  although  there 
may  be  no  count  in  the  indictment  specifically  charging  that 
particular  offense.  Illustrations  are  given  in  other  cases. 
Where  the  crime  charged  is  murder,  the  accused  may  be  con- 
victed of  manslaughter;  or  where  the  crime  charged  is  rape, 
the  conviction  may  be  for  attempt  to  commit  a  rape.  The 
principle  is,  the  graver  offense  necessarily  includes  the  lesser, 
and  proof  of  the  higher  crime  can  not  be  made  without  proof 
of  all  that  which  it  includes.  But  this  rule  always  implies 
the  lesser  offense  is  included  in  the  higher  crime  with  which 
the  accused  is  specifically  charged,  and  if  it  is  not  a  constituent 
element  in  the  higher  crime  charged,  no  conviction  can  be  had. 
Carpenter  v.  The  People*  supra;  Beckwith  v.  The  People, 
26  111.  500. 

The  offense  of  which  an  "  accessory  after  the  fact "  may  be 
guilty,  is  not  included,  nor  has  it  any  connection,  with  the 
principal  crime.  This  is  apparent  from  the  definitions  given, 
both  in  our  statute  and  in  the  common  law.  The  one  can  not 
be  committed  until  the  principal  offense  is  an  accomplished 
fact.  Persons  occupying  a  certain  relation  to  the  offender  are 
excluded  from  the  operation  of  the  statute.  The  guilty 
knowledge,  which  is  the  essence  of  the  offense,  comes  after  the 
principal  crime  is  committed,  and  of  course  they  can  have  no 
connection  with  each  other.  But  no  better  test  need  be  sought 
than  the  fact  a  party  indicted  as  a  principal  and  acquitted  may 
yet  be  indicted  as  an  "  accessory  after  the  fact,"  or  if  indicted 
as  an  "accessory  after  the  fact"  and  acquitted,  he  may  be  in- 
dicted as  a  principal,  and  the  reason  assigned  in  the  common 
law  authorities  is,  they  are  "  offenses  of  several  natures." 
Hence  a  conviction  for  one  is  no  bar  to  a  prosecution  for  the 
other.     Hale's  Pleas  of  the  Crown,  1  vol.  626. 

What  was  said  in    Yoe  v.  The  People,  49  111.  410,  on  this 
subject,  was  not  necessary  to  the  decision,  and  on  more  ma- 
ture reflection  we  are  satisfied  it  was  not  correctly  stated. 
31— 83d  III. 
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According  to  the  finding  of  the  jury,  the  accused  did  not 
participate  in  the  principal  crime  for  which  he  was  indicted, 
but  was  found  guilty  of  a  misdemeanor  subsequently  com- 
mitted, with  which  he  had  not  been  charged.  This  is  not  ac- 
cording to  the  analogies  of  the  law.  Proof  of  the  principal 
felony  does  not  prove  nor  tend  to  prove  a  party  is  guilty  as  an 
"  accessory  after  the  fact."  It  would  be  a  most  illogical  con- 
clusion. As  at  common  law,  so  under  our  statute,  they  are 
"  offenses  of  several  natures." 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


The  City  of  Chicago 

v. 

Frank  Lavelle. 

1.  Negligence — if  the  injury  is  the  result  of  accident,  no  recovery  can 
be  had.  In  a  suit  against  a  city  to  recover  damages  for  an  injury  claimed 
to  have  resulted  from  a  hole  in  the  sidewalk,  where  the  weight  of  evidence 
was  that  the  walk  was  in  a  good  condition,  the  court  refused  to  instruct  the 
jury  that  if  they  believed,  from  the  evidence,  that  the  alleged  injury  was 
accidental,  and  that  neither  the  plaintiff  nor  the  defendant  was  negligent, 
they  should  find  for  the  defendant :    Held,  that  the  refusal  was  error. 

2.  New  trial— -finding  against  evidence.  While  it  is  the  province  of  the 
jury  to  pass  upon  questions  of  fact,  and  this  court  reluctantly  interferes  with 
a  verdict  where  the  evidence  is  conflicting,  yet  where  the  evidence  prepon- 
derates clearly  against  the  finding,  a  new  trial  will  be  granted. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  Egbert  Jamieson,  for  the  appellant. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  appellee  against  the  city  of 
Chicago,  to  recover  damages  for  an  injury  received  on  the  side 
walk  in  front  of  the  premises  known  as  No.  32  North  Rucker 
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street.  It  is  alleged  that  a  plank  in  the  sidewalk  was  broken, 
and  while  appellee  was  passing  over  the  walk  he  fell  into  the 
hole,  and  sustained  the  damages  for  which  the  action  was 
brought. 

A  trial  of  the  cause  before  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee,  for  $1200. 

Appellee,  on  the  trial,  introduced  but  two  witnesses  to  es- 
tablish the  defective  condition  of  the  sidewalk.  The  first  was 
the  sister  of  appellee,  a  girl  thirteen  years  old.  She  says  the 
board  was  broken  in  the  middle,  and  the  "  ends  stuck  up,"  and 
the  boy  fell  in  the  hole;  that  the  hole  had  been  in  the  walk  for 
two  years;  that  she  passed  over  the  walk  each  day,  morning, 
noon  and  night,  going  to  school.  The  other  witness  was  Ma- 
tilda Mansfield.  She  says  she  was  acquainted  with  the  side- 
walk; passed  over  it  three  or  four  times  a  week,  for  a  year; 
knew  of  a  hole  in  the  sidewalk  for  over  a  year;  that  she  had 
several  times  stumbled  there  herself. 

For  the  purpose  of  overcoming  the  evidence  of  appellee  in 
regard  to  the  unsafe  condition  of  the  walk,  the  appellant  called 
five  witnesses,  who  resided  on  the  street,  and  who  had  known 
the  condition  of  the  sidewalk  for  several  years,  and  who  had 
been  in  the  habit  of  passing  over  it  three  or  four  times  each 
day,  all  of  whom  testify,  that  at  the  time,  and  previous  to  the 
accident,  the  sidewalk  was  in  a  good  and  safe  condition,  and 
that  it  was  free  from  holes  or  loose  or  broken  planks  of  any 
kind  whatever. 

While  it  is  the  province  of  a  jury  to  pass  upon  questions  of 
fact,  and  this  court  reluctantly  interferes  with  the  verdict  of 
a  jury  where  there  is  a  conflict  in  the  proof,  yet  the  evidence 
of  appellee  on  the  unsafe  condition  of  the  sidewalk  at  the  time 
the  accident  occurred,  seems  to  have  been  so  completely  over- 
come by  the  evidence  of  appellant  bearing  upon  the  same 
question,  that  we  can  not,  without  an  arbitrary  disregard  of 
the  rights  of  appellant,  sanction  the  verdict. 

We  can  not  but  think  the  jury  failed  to  pay  that  regard  to 
the  evidence  to  which  it  was  entitled  in  a  court  of  justice.  At 
all  events,  the  evidence  preponderates  so  clearly  in  favor  of 
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appellant,  that  justice  requires  that  the  facts  should  be  passed 
upon  by  another  jury. 

But,  independent  of  this  question,  the  record  contains  another 
error,  for  which  the  judgment  must  be  reversed.  The  appel- 
lant requested  the  court  to  give  to  the  jury  the  following  in- 
struction: 

"  If  the  jury  believe,  from  the  evidence,  that  the  alleged  in- 
jury was  accidental,  and  that  neither  the  plaintiff  nor  the 
defendant  was  negligent,  the  jury  should  find  the  defendant 
not  guilty." 

This  instruction  the  court  refused,  nor  did  any  other  instruc- 
tion that  was  given  contain  the  same  principle. 

If  it  be  true  that  the  city  was  free  from  negligence,  as  the 
evidence  introduced  on  the  part  of  the  defense  tended  to  estab- 
lish, and  if  it  was  also  true  that  the  injury  was  accidental,  no 
argument  is  needed  to  show  that  the  city  could  not  be  held 
responsible  for  the  damages  appellee  had  received. 

We  perceive  no  objection  to  the  instruction.  The  principle 
therein  announced  is  correct,  and  it  should  have  been  given. 

As  the  evidence  seems  to  preponderate  against  the  verdict, 
and  as  it  was  error  to  refuse  the  sixth  instruction,  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Thomas  Jones 

v. 

John  T.  Kennicott. 

1.  Ne  exeat— petition  for, should  show  that  property  sold  by  defendant 
was  not  exempt  from  execution.  A  petition  for  a  ne  exeat,  upon  the  ground 
that  the  defendant  has  sold  all  his  property  and  is  about  to  depart  the  State, 
is  defective,  if  it  fails  to  show  that  the  property  alleged  to  have  been  sold 
was  not  exempt  from  execution. 

2.  Amendment — to  sworn  pleadings  should  be  allowed  with  great  caution. 
A  court  should  allow  amendments  to  sworn  pleadings  only  with  great  cau- 
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tion,  and  before  allowing  such,  amendments,  the  party  asking  leave  to 
amend  should  present,  in  writing,  the  amendment  proposed  to  be  made, 
supported  with  an  affidavit  of  its  truth  and  some  explanation  as  to  why  the 
matter  proposed  to  be  added  was  not  originally  inserted. 

Appeal  from  the  Circuit  Court  of  De  Kalb  couutj;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Messrs.  Kellum  &  Carnes,  for  the  appellant. 

Mr.  J.  J.  Flannery,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  a  petition  for  ne  exeat,  filed  by  appellant,  against 
appellee.  The  writ  was  issued,  appellee  arrested  and  let  to  bail, 
and,  at  the  return  term,  the  defendant  moved  to  quash  the  writ  for 
insufficiency  of  the  petition.  This  motion  was  sustained  by 
the  court.  Appellant  asked  leave  to  amend  the  petition,  which 
was  refused,  and,  by  order  of  court,  the  suit  was  dismissed. 

It  is  now  insisted  that  it  was  error  to  quash  the  writ.  The 
petition  was  defective,  in  not  showing  that  the  property  alleged 
to  have  been  sold  by  the  defendant  was  not  exempt  from  exe- 
cution. Malcolm  v.  Andrews,  68  111.  100. 
:  It  is  contended  that  it  was  error  to  refuse  to  grant  leave  to 
amend.  It  is  not  shown  by  the  record  what  amendment  the 
petitioner  proposed  to  make.  A  court  should  allow  amend- 
ments to  sworn  pleadings  only  with  great  caution,  and,  before 
allowing  such  amendment,  the  party  asking  leave  to  amend 
should  present  and  submit,  in  writing,  the  amendment  pro- 
posed to  be  made,  supported  with  an  affidavit  of  its  truth  and 
some  explanation  of  the  reason  why  the  matter  proposed  to  be 
added  was  not  originally  inserted. 

Again,  the  application  came  too  late.  The  writ  was  quashed. 
The  defendant  was  no  longer  in  court.  Had  the  petition  been 
made  good  by  amendment,  a  new  writ  would  have  been  re- 
quired. So  the  amendment  could  have  done  appellant  no 
good. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  Louis  C.  Huck,  Co.  Treas.,  etc. 

v. 
Henry  H.  Gage  et  al. 

1.  Special  assessments — who  are  corporate  authorities  of  a  town.  The 
supervisor  and  assessor  of  a  town  are  the  corporate  authorities  of  the  town 
to  make  special  assessments  for  local  improvements,  within  the  meaning  of 
the  constitutional  provision,  article  9,  section  9. 

2.  Same — to  condemn  la,nds  for  park.  The  supervisor  and  assessor  of 
the  town  of  North  Chicago  have  the  power  to  make  special  assessments 
upon  property  benefited,  for  the  purpose  of  condemning  land  within  their 
town  to  be  added  to  Lincoln  Park,  although  a  small  part  of  the  park  is  sit- 
uated  in  Lake  View. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Martin  R.  M.  Wallace,  Judge,  presiding. 

Messrs.  Goudy,  Chandler  &  Skinner,  for  the  appellant. 

Mr.  Edward  Roby,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  the  county  court  of  Cook  county, 
refusing  judgment  for  certain  assessments  for  the  enlargement 
and  improvement  of  Lincoln  Park,  on  application  therefor  by 
the  county  treasurer.  The  assessments  were  made  by  the 
supervisor  and  assessor  of  the  town  of  North  Chicago,  and 
the  question  is  as  to  their  power  in  that  behalf.  A  small  por- 
tion of  this  park  is  in  the  town  of  Lake  Yiew,  but  the  purpose 
of  these  assessment  proceedings  was  for  condemning  and 
acquiring  the  title  to  some  land  wholly  within  the  corporate 
limits  of  North  Chicago,  and  add  the  same  to  the  park,  in 
order  thereby  to  its  improvement.  This  improvement  was 
clearly  a  local  improvement.  The  constitution,  article  9,  sec- 
tion 9,  provides,  the  General  Assembly  may  vest  the  corporate 
authorities  of  cities,  towns  and  villages  with  power  to  make 
local  improvements  by  special  assessments  or  by  special  taxa- 
tion of  contiguous  property,  or  otherwise. 
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This  court,  in  Hundley  and  Bees  v.  The  Commissioners 
of  Lincoln  Park,  67  111.  559,  substantially  held,  that  the 
supervisor  and  assessor  of  a  town  were  corporate  authorities  of 
the  town.  Hence  it  follows,  these  assessments,  being  made  by 
these  officers,  were  made  by  the  corporate  authorities  of  the 
town  in  which  the  lands  sought  to  be  condemned  were  situate. 
Their  consent  that  the  commissioners  of  this  park  might  ori- 
ginate the  proceedings  and  carry  them  on  is  expressly  author- 
ized by  section  3  of  the  act  in  regard  to  the  completion  of 
public  parks  and  the  management  thereof,  in  force  July  1, 
1871.     K.  S.  1874,  p.  739. 

The  power  existing  to  levy  the  assessments,  and  by  the  par- 
ties causing  it  to  be  made,  all  subsequent  steps  required  by 
law  have  been  properly  taken,  aijd  in  pursuance  of  the  law.% 

It  it  unnecessary  to  argue  upon  the  constitutionality  of  the 
park  acts.  That  has  been  settled  by  the  case  of  Hundley  et 
al.  v.  The  Commissioners  of  Lincoln  Park,  supra. 

We  are  of  opinion  the  improvement  in  question  is  a  local 
improvement;  that  the  assessment  thereof  was  made  by  the 
proper  corporate  authorities  of  the  town  of  its  locality — the 
town  of  North  Chicago,  and  upon  lands  within  its  corporate 
limits.  We,  therefore,  think  none  of  the  objections  made  in 
the  county  court  should  have  prevailed,  but  should  have  been 
disallowed. 

For  the  error  in  allowing  them,  the  judgment  is  reversed, 
and  the  cause  remanded  to  the  county  court,  with  directions  to 
enter  judgment  for  the  amount  of  the  several  assessments 
against  each  delinquent. 

Judgment  reversed. 
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Samuel  Beers  et  al. 

v. 

The  People  ex  rel.  Hemy  B.  Miller,  etc. 

1.  Taxes — who  must  apply  for  judgment.  In  counties  under  township 
organization,  the  county  collector,  and  not  the  sheriff,  is  the  proper  person 
to  make  application  for  judgment  against  delinquent  lands  for  taxes. 

2.  Same — of  the  report,  as  showing  taxes  due.  A  collector's  report  on 
application  for  judgment,  which  states  that  it  contains  the  list  of  lands,  etc., 
upon  which  remain  due  and  unpaid  the  amounts  levied  and  assessed  for  the 
year  1873,  and  also  which  remain  due  and  unpaid,  for  which  the  property 
was  forfeited  to  the  State  for  the  unpaid  taxes  for  the  years  1871  and  1872, 
with  interest  at  ten  per  cent,  and  costs,  and  upon  which  remain  due  and  un- 
paid the  taxes  and  special  assessments  for  the  year  1870,  together  with  the 
names  of  the  owners,  as  far  as  known,  and  the  total  amount  due  and  unpaid 
on  each  tract,  and  which  also  states  that  the  figures  in  the  column  headed 
"Total  tax,"  represent  the  total  taxes  due  thereon,  respectively,  is  a  suffi- 
cient compliance  with  the  statute,  as  stating  the  total  amount  of  taxes 
claimed  to  be  due. 

3.  Same — of  the  notice  of  application  for  judgment  as  to  term.  The  col- 
lector may  apply  for  judgment  against  lands  for  taxes  at  the  May  term,  and 
if,  from  any  cause,  it  is  not  made,  or  the  judgment  recovered,  at  that  term, 
he  may  apply  at  any  subsequent  term,  and  he  may  fill  the  first  blank  in  his 
notice,  given  in  sec.  182  of  the  Revenue  Law,  with  the  term  to  which  he 
makes  the  application,  and  the  second  blank  with  the  Monday  on  which  the 
sale  is  to  be  made. 

4.  Same — complaints  may  be  heard  by  county  board  through  a  committee. 
A  county  board  may  hear  and  determine  individual  complaints  against  an 
assessment  for  taxation  through  a  committee  of  its  members,  to  whom  such 
matters  may  be  referred.  And  if  such  committee  give  notice  of  the  time 
and  place  of  their  meeting  to  receive  complaints,  and  report  their  action, 
which  is  approved  by  the  board,  this  will  be  a  sufficient  compliance  with 
the  law. 

5.  Same — irregularities  and  omissions  not  fatal  to  tax.  The  failure  to 
give  the  notice  or  hold  a  meeting  by  the  assessor,  supervisor  and  town  clerk, 
to  hear  complaints  against  assessments  for  taxes,  or  any  other  error  or  infor- 
mality in  the  proceedings  of  any  of  the  officers  connected  with  the  assess- 
ment, levy  or  collection,  not  affecting  the  substantial  justice  of  the  tax  itself, 
will  not,  under  the  statute,  in  any  manner  vitiate  the  tax  or  assessment. 

6.  Same — presumption  as  to  validity  of  tax.  In  the  absence  of  proof  to 
the  contrary,  it  will  be  presumed  that  an  assessment  of  property  for  taxation 
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has  been  properly  made,  and  the  tax  levied  is  just  and  proper,  and  this  es- 
pecially where  no  complaint  by  the  party  assessed  has  been  made  to  the 
township  board  of  review  or  to  the  county  board. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Martin  R.  M.  Wallace,  Judge,  presiding. 

This  was  an  application  by  Henry  B.  Miller,  collector  of 
the  county  of  Cook,  for  judgment  against  certain  lands  and 
town  lots,  for  taxes  due  thereon,  for  the  year  1873  and  prior 
years.  The  appellants  appeared  and  filed  various  objections  to 
the  rendition  of  judgment,  those  of  importance  being  noticed 
in  the  opinion  of  the  court.  The  county  court  overruled  the 
same,  and  rendered  judgment  against  the  property,  to  reverse 
which  this  appeal  was  taken. 

Mr.  Edward  Roby,  and  Messrs.  Holden  &  Moore,  for  the 
appellants. 

Mr.  John  M.  Rountree,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  first  question  presented  is,  that  the  sheriff,  and  not  the 
collector,  is  the  proper  person  to  apply  for  an  order  to  sell  de- 
linquent lands  for  taxes.  This  question  was  considered  and 
decided  in  the  case  of  The  People  v.  Brislin,  80  111.  424,  and 
the  case  of  The  Chicago  and  Northwestern  Railroad  Co.  et 
al.  v.  The  People,  ante  46T.  Hence  we  deem  it  unnecessary 
to  further  discuss  the  question. 

It  is  next  urged,  that  the  proceeding  "  is  not  nor  does  it 
profess  to  be  for  the  'total'  amount  due  or  claimed  to  be  due 
on  the  land  for  the  year  named."  Sections  182  and  192  of 
the  Revenue  Law  are  referred  to  in  support  of  the  position. 

On  turning  to  the  collector's  report,  he  says  the  list  of  lands 
and  lots  upon  which  remain  due  and  unpaid  the  amounts  levied 
and  assessed  for  the  year  1873,  and  also  which  remain  due  and 
\unpaid  for  which  the  property  was  forfeited  to  the  State  for 
the  unpaid  taxes  for  the  years  1871  and  1872,  with  interest  at 
ten  per  cent,  and  costs,  and  upon  which  remain  due  and  unpaid 
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the  taxes  and  special  assessments  for  1870,  together  with  the 
names  of  the  owners,  as  far  as  known,  and  the  total  amount 
due  and  unpaid  on  each  tract  and  lot.  He  also  says,  the  fig- 
ures in  the  column  headed  "  Total  Tax,"  represent  the  total 
amount  of  taxes  due  thereon,  respectively.  We  are  unable  to 
see  why  this  is  not  in  every  respect  a  rigid  compliance  with  the 
requirements  of  the  Revenue  Law,  so  far  as  this  objection  is  con- 
cerned. If  the  objection  exists  it  is  not  perceived,  and  counsel 
have  failed  to  specify  how  or  in  what  it  consists.  They  have  left 
us  to  conjecture  as  to  what  it  applies. 

It  is  next  claimed,  that  the  notice  is  insufficient,  as  it  would 
authorize  a  sale  at  a  different  time  from  that  fixed  by  law. 

The  application  was  made  to  the  August  term,  1874,  of  the 
Cook  county  court,  and  the  notice  so  specified  the  term,  and 
fixed  the  day  of  sale  for  the  28th  day  of  the  following  Septem- 
ber. The  182d  section  requires  the  notice  of  the  application 
after  the  first  day  of  April.  It  requires  that  he  shall  give  no- 
tice that  he  will  apply  to  the  county  court  at  the term 

thereof  for  judgment,  and  shall  give  notice  that  on  the 


Monday  next  succeeding  the  day  fixed  by  law  for  the  com- 
mencement of  the  term  to  which  the  application  is  to  be  made, 
he  will  sell  the  lands  and  lots,  etc. 

It  is  objected  that  the  collector  has  no  power  to  fill  these 
blanks,  and  hence  the  notice  is  insufficient.  Had  counsel 
turned  to  the  185th  section,  they  would  have  found  that  the  ap- 
plication should  be  made  to  the  May  term  of  the  county  court, 
and  the  collector  is  required  to  specify  the  Monday  on  which 
the  sale  shall  be  made.  This  section,  however,  provides,  that 
if,  from  any  cause,  judgment  is  not  rendered  at  that  term,  it 
shall  be  held  legal  to  have  judgment  at  any  subsequent  term 
of  the  court.  It  will  thus  be  seen,  that  the  collector  may  ap- 
ply at  the  May  term,  and  if,  from  any  cause,  such  application 
should  not  be  made  or  the  judgment  recovered,  he  may  apply 
to  any  subsequent  term;  that  it  was  intended  that  he  should 
fill  the  first  blank  in  his  notice  in  the  I82d  section  with  the 
term  to  which  he  would  make  the  application,  and  to  fill  the 
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second  blank  with  the  Monday  on  which  the  sale  would  be 
made,  is  apparent. 

The  criticism  that  the  blank  means  nothing,  is  not  well 
made.  The  182d  section  is  substantially  the  same  as  the  26th 
section  of  the  Revenue  Act  of  1853  (Sess.  Laws,  p.  74,)  which 
has  the  same  blank  left  to  insert  the  term  of  court  as  that 
found  in  the  182d  section,  and  the  profession  and  collectors 
since  that  time  have  uniformly  held,  that  it  indicated  that  the 
officer  should  insert  the  term  to  which  he  intended  to  apply, 
in  the  notice,  instead  of  leaving  it  blank,  as  found  in  that 
section.  Such  long  and  uniform  construction  is  reasonable, 
and  must  be  held  to  be  not  only  warranted,  but  altogether 
proper. 

It  is  next  urged,  that  the  county  board  did  not  hear  com- 
plaints of  individual  assessments  for  taxation,  at  the  July 
meeting,  in  1873.  It  appears  that  the  commissioners  met  on 
the  second  Monday  of  that  month,  and  a  standing  committee 
of  three  of  their  number  was  appointed,  to  whom  all  assess- 
ment rolls  and  tax  matters  were  referred,  and  they  published  a 
notice  that  they  would  meet  on  the  12th  day  of  August,  1873, 
at  10  o'clock  A.  M.,  at  the  county  commissioners'  room,  and 
continue  in  session  three  days,  to  consider  the  assessments  for 
the  year  1873.  They  described  themselves  as  the  committee 
on  equalization  of  taxes.  The  minutes  of  the  meeting  of  July 
14th  recite,  that  the  body  referred  tax  and  assessment  matters 
to  a  committee.  The  committee  reported  to  the  board  on  the 
22d  day  of  August  what  they  recommended  in  reference  to 
assessments  and  equalization  for  taxes;  and  it  appears  the 
report  was  unanimously  concurred  in  by  the  board. 

It  is  urged  that  the  board  could  not  act  through  or  by  means 
of  a  committee  on  complaints  made  against  assessments,  but 
that  the  law  requires  the  whole  board  to  act  as  a  body.  The 
97th  section  does  not  specify  the  manner  in  which  the  board 
shall  proceed,  beyond  the  requirement  that  on  the  application 
of  any  person  considering  himself  aggrieved,  or  who  shall  com- 
plain that  another's  property  is  assessed  too  low,  they  shall 
review  the  same,  and  correct  it  as  shall  appear  to  be  just,  and 
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provide!  for  notice  to  the  person  whose  property  is  claimed  to 
be  assessed  too  low.  It  is  believed  that  all  bodies  composed 
of  a  large  number  of  persons,  act  through  committees  to  pro- 
cure facts  in  reference  to  the  matter  to  be  acted  upon,  and 
receive  recommendations  as  to  the  action  that  should  be 
adopted.  And  it  is  believed  that  boards  of  supervisors  have, 
ever  since  counties  have  become  organized  under  the  town- 
ship organization  law,  acted  through  committees  in  dispatching 
the  county  business.  This  is  believed  to  be  general  and  uni- 
form, and  we  are  unable  to  see  in  what  this  course  is  improper. 
They  can,  no  doubt,  more  satisfactorily,  and  with  a  great  sav- 
ing of  time,  obtain  evidence  and  facts  upon  which  to  act  in 
their  final  determination. 

Notice  was  given,  and  appellants  were  afforded  the  oppor- 
tunity to  appear  and  have  their  grievances  removed,  if  they  had 
any  of  which  to  complain.  There  is  no  pretense  that  any  in- 
justice has  been  done  to  any  one  in  the  assessment,  nor  does 
it  appear  that  any  person  sought  to  appeal  from  the  assessment 
of  his  property,  and  was  deprived  of  a  hearing.  We  are  not 
impressed  with  the  fact  that  there  has  been  the  slightest  wrong 
done  to  the  tax-payers.  That  precise  equality  of  burthen  in 
proportion  to  value  of  property  was  not  attained,  is  more  than 
probable,  as  exactness  and  precision  in  valuing  property  for 
such  purposes  is  not  nor  can  it  ever  be  attained.  It  would  be 
Utopian  to  expect  it  from  human  agency. 

Section  86  of  the  Revenue  Law  provides,  that  in  counties 
under  township  organization  the  assessor,  clerk  and  supervisor 
of  the  town  shall  meet,  on  the  fourth  Monday  in  June,  for  the 
purpose  of  reviewing  the  assessment;  and  on  the  application 
of  any  person  who  shall  consider  himself  aggrieved,  or  who 
shall  complain  that  the  property  of  another  person  is  assessed 
too  low,  they  shall  review  the  assessment,  and  correct  the 
same  as  shall  appear  to  them  just.  The  87th  section  provides, 
that  the  assessor  shall  give  notice  of  at  least  ten  days  of  the 
time  and  place  of  such  meeting.  And  the  88th  section  pro- 
vides, that  the  failure  to  give  the  notice  or  to  hold  the  meeting 
shall  not  vitiate  such  assessment,  except  as  to  the  excess  of 
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valuation  or  tax  thereon  shown  to  be  unjustly  made  or  levied. 
Thus,  it  is  seen  that  appellants  had  two  opportunities  afforded 
them  of  showing  that  they  were  over  or  wrongfully  assessed,  and 
if  so,  they  had  the  further  opportunity  of  proving  the  fact  on  the 
trial,  and  of  reducing  their  tax  to  the  extent  of  the  overvalua- 
tion. But,  so  far  as  the  record  shows,  they  availed  themselves  of 
neither,  and  we  must  conclude  that  they  had  no  grievance  of 
which  to  complain,  and  if  they  conceive  others  have,  they  should 
leave  them  to  make  the  defense,  and  not  arrogate  the  right  to 
themselves. 

But  the  88th  section  expressly  declares,  that  the  failure  to 
give  the  notice  or  to  hold  that  meeting  shall  not  vitiate  the 
assessment;  and  having  so  provided  in  that  section,  we  have 
no  warrant  for  saying  that  the  failure  to  meet  and  act,  as  re- 
quired by  the  97th  section,  was  to  have  any  other  or  different 
effect.  If  it  could  be  held  that  such  a  meeting  was  essential 
to  the  validity  of  the  assessment  or  levy,  the  191st  section  has 
clearly  removed  the  objection,  as  it  has  provided  that  no  error 
or  informality  in  the  proceedings  of  any  of  the  officers  con- 
nected with  the  assessment,  levying  or  collecting  the  taxes, 
not  affecting  the  substantial  justice  of  the  tax  itself,  shall  viti- 
ate or  in  any  manner  affect  the  tax  or  the  assessment  thereof; 
and  any  omission  or  defective  act  of  any  officer  or  officers  con- 
nected with  the  assessment,  may,  in  the  discretion  of  the  court, 
be  amended.  These  statutes  unmistakably  show  that  it  was 
the  legislative  will  that  mere  technical  objections,  not  affecting 
the  justice  of  the  tax  itself,  should  not  be  regarded. 

These  enactments  were,  no  doubt,  designed  to  dispense  with 
the  strictness  of  the  common  law  in  the  summary  proceeding 
for  the  levy  and  collection  of  taxes — to  remove  and  wipe  out 
all  mere  technical  objections  in  the  raising  of  the  revenue — 
thus  placing  the  tax -payer  who  honestly  owes  his  tax  to  the 
government,  which  affords  him  protection,  on  precisely  the 
same  footing  as  any  other  person  who  owes  an  honest  debt. 
Nor  should  the  courts  interpose  obstructions  to  thwart  the 
legislative  will. 
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In  this  case  there  is  nothing  shown  from  which  it  can  be 
inferred  that  a  single  cent  of  the  tax  which  appellants  are  resist- 
ing is  unjust,  and  the  presumption  is  that  they  have  not  been 
assessed  in  disproportion  to  that  imposed  upon  other  persons 
in  the  municipality  in  which  this  tax  was  levied.  The  tax, 
then,  being  just,  even  had  the  town  officers  or  the  board  of 
commissioners  failed  to  meet,  under  these  enactments  we 
could  not  hold  that  it  vitiated  the  tax  imposed  on  appellants' 
property,  and  much  less  that  it  would  avoid  the  entire  levy  of 
the  township  or  county  in  which  the  officers  resided.  The 
General  Assembly  has  commanded,  and  all  must  yield  obedi- 
ence to  its  requirements. 

We  perceive  no  error  in  this  record,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 


John  Mee  et  al. 

v. 

John  C.  Paddock  et  al. 

1.  Road  tax — limited  to  forty  cents  on  the  $100.  Under  section  120  of 
the  Road  and  Bridge  Act  of  R.  S.  of  1874,  the  commissioners  of  highways 
can  not  levy  a  tax  exceeding  forty  cents  on  each  $100  valuation  of  property, 
for  making  and  repairing  bridges,  etc.,  except  authorized  by  a  vote  of  the 
people  of  the  town,  and  if  they  attempt  to  do  so,  the  excess  may  be  en- 
ioined. 

2.  Same — statutes  relating  to,  construed.  The  tax  which  the  commissioners 
of  highways  are  authorized  to  levy,  not  exceeding  forty  cents  on  the  $100, 
under  section  16  of  the  Road  Law,  R.  S.  1874,  is  payable  in  labor  on  the 
highways,  while  that  authorized  under  section  120  is  a  money  tax,  to  be  col- 
lected as  other  taxes. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  William  W.  Heaton,  Judge,  presiding. 

Messrs.  Dinsmoor  &  Stager,  for  the  plaintiffs  in  error. 

Messrs.  Henry  &  Johnson,  for  the  defendants  in  error. 
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Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  a  bill  in  chancery,  for  an  injunction  to  restrain  the 
collection,  by  the  town  collector,  for  the  year  1874,  of  the 
town  of  Hume,  in  the  county  of  Whiteside,  of  all  that  portion 
of  the  tax  levied  on  the  taxable  property  of  said  town,  for  the 
year  1874,  for  the  making  and  repairing  of  bridges,  the  pay- 
ment of  damages  by  reason  of  the  opening,  altering  and  laying 
out  of  new  roads  and  the  purchase  of  necessary  material  for 
building  or  repairing  roads  and  bridges  in  said  town,  and  the 
paying  of  the  overseers  of  highways  during  that  year. 

The  bill  sets  out  the  levying  of  the  tax  by  the  commission- 
ers of  highways,  for  the  purposes  aforesaid,  upon  the  taxable 
property  of  the  town,  and  that  the  same  was  extended  upon 
the  tax  collector's  book  then  in  the  hands  of  said  collector,  to 
be  collected  from  the  property  of  the  tax-payers  of  said  town ; 
that  the  amount  of  said  tax  is  in  excess  of,  and  in  addition  to, 
the  ordinary  road  and  labor  tax  assessed  by  said  commission- 
ers of  highways,  which  latter  tax  was  also  extended  upon  the 
books  of  said  collector;  that  the  amount  of  said  tax,  so  levied 
as  first  aforesaid,  exceeds  the  sum  of  forty  cents  on  the  one 
hundred  dollars  of  the  taxable  property  of  the  township,  and 
is  more  than  seventy-nine  cents  on  each  one  hundred  dollars 
of  said  property;  that  such  tax  was  unauthorized  by  any  vote 
of  the  legal  voters  of  said  township,  and  that  no  election  or 
vote  was  had  or  taken  by  the  electors  of  the  township  for  the 
purpose  of  assessing  a  tax  exceeding  the  sum  of  forty  cents  on 
the  one  hundred  dollars  on  the  taxable  property  of  the  town ; 
that  the  collector  is  about  to  and  will  collect  the  tax,  unless 
enjoined. 

.  The  answer  admits  the  material  allegations  of  the  bill  to  be 
true.  Upon  hearing  in  the  court  below  on  bill  and  answer, 
the  court  decreed  in  favor  of  the  complainants,  enjoining  the 
collection  of  all  that  portion  of  the  tax  which  exceeded  the 
sum  of  forty  cents  on  the  one  hundred  dollars  of  the  assessed 
property  of  the  town  for  the  year  1874. 
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Defendants  below  bring  this  writ  of  error  to  reverse  the 
decree. 

All  the  taxing  power  which  the  commissioners  of  highways 
possess,  is  contained  in  sections  16  and  120  of  the  Road  and 
Bridge  Act,  pp.  916  and  932,  Rev.  Stat.  1874.  Section  16 
provides  that  the  commissioners  of  highways  shall  assess  a 
road  tax  on  all  real  estate  and  personal  property  liable  to 
taxation,  of  the  town,  to  any  amount  they  may  deem  neces- 
sary, not  exceeding  forty  cents  on  each  one  hundred  dollars' 
worth,  as  valued  on  the  assessment  roll  of  the  previous  year. 

This  is  a  road  tax,  and  payable  in  labor  on  the  highways. 
The  bill  alleges  that  this  tax  had  been  assessed  by  the  com- 
missioners of  highways,  and  was  also  extended  upon  the  books 
of  the  collector. 

Section  120  provides  that  the  commissioners  of  highways 
of  each  town  shall  annually  ascertain,  as  near  as  practicable, 
how  much  money  must  be  raised  by  tax  on  real  and  personal 
property,  for  the  making  and  repairing  of  bridges,  the  pay- 
ment of  damages  by  reason  of  the  opening,  altering  and  lay- 
ing out  of  new  roads,  the  purchase  of  the  necessary  tools, 
implements  and  machinery  for  working  roads,  the  purchase  of 
the  necessary  material  for  building  or  repairing  roads  and 
bridges,  the  pay  of  the  overseers  of  highways  during  the  en- 
suing year;  and  shall  levy  a  tax  on  all  the  real  and  personal 
property  in  said  town,  not  exceeding  forty  cents  on  the  one 
hundred  dollars.  *  *  *  Provided,  that  if  the  commis- 
sioners of  highways,  or  any  three  legal  voters,  shall  give  notice 
by  posting  notices,  etc.,  that  a  larger  amount  of  money  will  be 
required  for  the  purpose  of  constructing  or  repairing  roads  or 
bridges  in  their  town  than  can  be  realized  from  the  real  and 
personal  property  tax  authorized  by  law  to  be  assessed  by  the 
commissioners,  the  legal  voters  present  at  such  meeting  may 
authorize  an  additional  amount  to  be  raised  by  tax,  not  ex- 
ceeding sixty  cents  on  each  one  hundred  dollars  valuation,  and 
said  board  shall  cause  the  same  to  be  extended  on  the  tax 
books. 

This  is  a  money  tax,  to  be  collected  as  other  taxes. 
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There  is  thus  a  limitation  in  amount  of  both  these  taxes  to 
forty  cents  on  the  one  hundred  dollars,  except  that  the  latter, 
by  vote  of  the  electors  in  town  meeting,  may  be  increased  to 
the  additional  amount  of  sixty  cents  on  the  one  hundred  dol- 
lars. 

Counsel  for  plaintiff  in  error,  from  a  collection  of  all  former 
acts  upon  the  subject  previous  to  that  of  1873,  from  which  the 
above  sections  are  taken,  find  that  theretofore  the  proviso  for 
the  increase  of  taxation,  by  a  vote  of  the  people,  of  sixty  cents 
on  the  one  hundred  dollars,  had  been  confined  to  the  highway 
labor  tax  provided  for  in  section  16  above,  and  that  there  had 
been  no  limit  affixed  to  the  amount  of  the  other  money  tax 
provided  for  in  section  120,  for  building  bridges,  paying  road 
damages,  etc.,  but  that  the  commissioners  of  highways  certified 
the  amount  necessary  for  such  purposes  to  the  town  audi- 
tors, and  they,  in  turn,  certified  the  same  to  the  board  of  super- 
visors, and  they  caused  the  amount  to  be  levied  on  the  taxable 
property  of  the  town.  Hence  it  is  argued,  that,  in  the  revi- 
sion in  1873  of  the  former  statutes,  both  the  limitations  of 
taxation  in  section  120,  as  to  the  money  tax,  are  misplaced, 
and  that  they  are  properly  applicable  only  to  section  16,  pro- 
viding for  the  road  labor  tax;  that  such  must  have  been  the 
legislative  intention,  and  the  conclusion  is  deduced  that  the 
tax  provided  for  in  section  120,  for  building  bridges,  and 
paying  road  damages,  etc.,  is  without  limit  as  to  amount,  as  it 
had  been  before.  It  is  urged  that  considerations  of  conveni- 
ence and  necessity,  to  enable  the  commissioners  to  perform  the 
duties  imposed  upon  them  by  the  statute  in  relation  to  the 
building  and  keeping  in  repair  of  roads  and  bridges,  require 
such  a  construction. 

We  can  not  agree  to  this  interpretation  of  the  statute. 
Whatever  of  confusion  there  may  be  in  section  120,  in  regard 
to  the  levying  of  the  tax  there  provided  for — by  what  body — 
we  can  have  no  doubt  that  there  is  a  limitation  prescribed  as 
to  its  amount;  that  it  can  not  exceed  forty  cents  on  the  one 
hundred  dollars,  unless  increased  by  a  vote  of  the  people  as 
therein  named.  Considerations  of  convenience  or  supposed 
32— 83d  III. 
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necessity  are  not  to  be  regarded,  where  the  language  is  clear. 
The  taxing  power  can  not  be  derived  by  implication;  it  must 
be  given  by  express  grant. 

The  excess  of  the  tax  in  question  above  forty  cents  on  the 
one  hundred  dollars,  not  having  been  authorized  by  vote  of  the 
legal  voters  of  the  town,  was  imposed  without  authority  of 
law,  and  the  court  below  properly  enjoined  its  collection. 

The  decree  is  affirmed. 

Decree  affirmed. 


A delia  M.  Smith,  Admx.  etc. 


Wilmington  Coal  Mining  and  Manufacturing  Co. 

1.  Administrator — 'power  and  right  to  execute  contracts  of  intestate.  If  a 
contract  with  a  deceased  party  is  of  an  executory  nature,  and  his  personal 
representative  can  fairly  and  sufficiently  execute  all  that  the  deceased  could 
have  done,  he  may  do  so,  and  enforce  the  contract.  The  exceptions  to  the 
rule  are,  where  the  contract  is  of  a  personal  character,  or  requires,  in  its 
execution,  the  exercise  of  peculiar  skill  or  taste. 

2.  Same — responsibility  in  performing.  At  common  law,  if  an  admin- 
istrator undertakes  to  perform  the  contract  of  his  intestate,  it  is  upon  his 
own  personal  responsibility,  and  if  losses  are  sustained,  he  must  bear  them, 
and  if  profits  are  realized,  they  become  assets  in  his  hands  for  the  benefit 
of  the  estate. 

3.  Same — effect  of  statute  as  to  performance  of  contract  by  administrator. 
The  statute  of  this  State  has  so  far  changed  the  rule  at  common  law,  that 
where  the  administrator  performs  a  contract  of  his  intestate  under  an  order 
of  the  county  court,  the  estate  will  be  bound  for  any  loss  sustained,  as  well 
as  entitled  to  any  profits  realized.  But  the  statute  has  not  changed  the  rule 
which  authorizes  the  administrator  to  perform  on  his  own  responsibility, 
and  if  he  performs  without  an  order  of  court,  he  assumes  the  risk  of  losses. 

4.  Contract — continues  after  death  of  a  party.  The  death  of  one  of  the 
contracting  parties  does  not  put  an  end  to  the  contract,  and  his  estate  is 
liable  in  damages  for  any  breach  after,  as  well  as  before  his  death. 

Appeal  from  the  Circnit  Court  of  Cook  county;  the  Hon. 
John  Gr.  Rogers,  Judge,  presiding. 
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One  Charles  T.  Smith,  in  his  lifetime,  had  a  contract  with 
the  Wilmington  Coal  Mining  and  Manufacturing  Company 
that  it  would  deliver  to  him.  three  car  loads  of  coal  each  week, 
from  the  15th  day  of  April,  1872,  to  the  15th  clay  of  October, 

1872,  at  the  rate  and  price  of  $3.75  per  ton,  and  six  car  loads  each 
week,  from  the  15th  day  of  October  to  the  15th  day  of  April, 

1873,  at  the  rate  and  price  of  $4  per  ton. 

It  was  proven  the  company  entered  upon  the  performance 
of  the  contract,  and  delivered  all  the  coal  it  had  agreed  to  deliver 
up  to  the  15th  day  of  October,  1872.  Smith  died  on  the  11th 
day  of  October,  1872,  but  the  company  continued  to  deliver 
coal  in  fulfillment  of  the  contract  to  the  15th  day  of  October. 
The  last  car  was  ticketed  or  billed  on  the  day  last  named,  and 
the  balance  due  defendant  for  coal  delivered  to  that  date  was 
paid  by  plaintiff  as  administratrix.  On  demand  being  made 
by  the  administratrix,  the  company  declined  to  deliver  any 
more  coal  under  the  contract,  placing  its  refusal  mainly  on 
the  ground  the  death  of  Smith  had  put  an  end  to  the  contract. 

The  finding  in  the  court  below  was  against  plaintiff,  and 
she  brings  the  case  to  this  court  on  appeal. 

Messrs.  Eldridge  &  Tourtellotte,  for  the  appellant. 

Messrs.  Palmer  &  Colt,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

On  the  trial  the  court  held  the  law  to  be,  and  so  instructed 
the  jury,  it  must  appear  affirmatively,  from  the  evidence,  that 
plaintiff  had  been  directed  and  authorized  by  the  county  court  of 
the  county  in  which  administration  was  had,  to  carry  out  and 
perform  the  contract  made  with  decedent,  before  any  recovery 
could  be  had,  unless  there  had  been  a  breach  in  his  lifetime; 
and  on  the  latter  branch  of  the  case,  the  court  instructed 
that  Smith  died  on  the  11th  day  of  October,  1872,  and  there 
had  been  no  breach  of  the  contract  before  that  time  on  the 
part  of  the  defendant.  The  charge  of  the  court  is  subject  to 
the  criticism,  it  assumes  there  had  been  no  breach  of  the 
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contract  in  the  lifetime  of  decedent  on  the  part  of  defendant, 
but  it  is  chiefly  erroneous  because  of  the  proposition  of  law  it 
asserts  in  relation  to  plaintiff's  right  to  recover  on  the  con- 
tract. 

Text  writers  noting  the  decisions  on  this  subject  state  the 
law  to  be,  that  when  the  contract  with  the  deceased  is  of  an 
executory  nature,  and  the  personal  representative  can  fairly 
and  sufficiently  execute  all  that  deceased  could  have  done,  he 
may  do  so,  and  enforce  the  contract.  Parsons  on  Contracts, 
vol.  1,  p.  131"*,  6th  Ed.  Common  law  authorities  sustaining  the 
doctrine  are:  Saboni  v.  Kirkman,  1  M.  &  W.  418;  Went- 
wortK  v.  CooJc,  10  A.  &  E.  42.  Exceptional  cases  are,  when 
the  contract  is  of  a  personal  character,  or  requires,  in  its  exe- 
cution, the  exercise  of  peculiar  skill  or  taste.  But  when  the  ad- 
ministrator undertakes  to  perform  the  contract  of  his  intestate, 
it  is  upon  his  personal  responsibility,  and  if  losses  are  sustained, 
he  must  bear  them,  and  if  profits  are  realized,  they  become 
assets  in  his  hands  for  the  benefit  of  the  estate.  Such  were 
the  liabilities  the  common  law  imposed  upon  the  administra- 
tor assuming  to  execute  the  contract  of  the  decedent. 

Our  statute  provides,  "  al]  contracts  made  by  the  decedent 
may  be  performed  by  the  executor  or  administrator,  when  so 
directed  by  the  county  court."  But  it  is  apprehended  this 
statute  does  not  change  the  common  law  on  this  subject,  except 
in  one  particular.  Without  this  enabling  statute  the  executor  or 
administrator  could  not  bind  the  estate,  nor  relieve  himself  from 
personal  responsibility,  but  under  its  provisions,  when  directed 
by  the  county  court  to  perform  the  contract,  the  estate  may 
be  charged  with  all  losses  that  may  be  incurred,  as  well  as 
receive  all  benefit  of  any  profits  that  may  be  realized,  and  in 
that  way  the  executor  or  administrator  may  be  relieved  from 
all  personal  responsibility. 

In  this  case  the  county  court  did  not  direct  the  administra- 
trix to  perform  the  contract  of  decedent,  but  she  chose  to 
perform  it  for  the  benefit  of  the  estate.  Of  course,  it  was  op- 
tional with  her,  whether  she  would  take  npon  herself  that 
burden  and  risk,  but  it  was  her  privilege  under  the  law,  if  she 
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chose  to  do  so.     It  does  not  lie  in  the  mouth  of  defendant  to 
object. 

It  is  a  misapprehension  of  the  law  to  suppose  the  death  of 
one  of  the  contracting  parties  put  an  end  to  the  contract. 
For  any  breach  after,  as  well  as  before,  the  death  of  such  party, 
his  estate  would  be  liable  to  respond  in  damages.  It  is  con- 
ceded, the  county  court  could  have  directed  the  administratrix 
to  cany  out  the  contract  made  with  decedent.  The  admission 
implies  the  continued  existence  of  a  valid  contract,  and  for 
any  breach  thereafter,  the  administratrix  might  maintain  an 
action.  But,  in  our  view  of  the  law,  she  had  that  right  inde- 
pendently of  the  statute,  taking  upon  herself  all  the  risk  inci- 
dent to  the  further  execution  of  the  contract. 

On  account  of  the  erroneous  instruction  given,  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

Judgrnent  reversed. 


Geoege  F.  Haeding,  Exr.,  etc. 

v. 

The  Town  of  Hale. 

1.  Change  of  venue — excuse  for  not  applying  in  vacation.  Where  a 
petition  for  a  change  of  venue  states  that  knowledge  of  the  existence  of  the 
cause  stated  came  to  the  applicants  within  the  last  preceding  ten  days,  and 
on  the  hearing  of  the  application,  the  party  offered  to  prove,  as  an  excuse 
for  not  applying  to  the  judge  at  chambers,  that  he  was  absent  from  the  cir- 
cuit and  engaged  in  holding  court  in  Chicago  during  the  preceding  ten 
days,  which  the  court  refused  to  hear,  and  denied  the  motion :  Held,  that 
the  excuse  was  sufficient,  and  that  the  court  erred  in  refusing  the  evidence. 

2.  It  is  not  within  the  letter  or  spirit  of  the  statute,  that  a  party  desiring 
a  change  of  venue  shall  be  subject  to  the  expense  of  following  a  judge, 
who  may  have  left  his  circuit,  for  the  purpose  of  obtaining  such  an  order. 

3.  Highway — laying  out,  a  mixed  question  of  law  and  fact.  An  instruc- 
tion is  erroneous  which  leaves  it  to  the  jury  to  determine  whether  a  public 
highway  was  laid  out,  without  calling  their  attention  to  the  steps  necessary 
to  the  laying  out  of  the  same.  The  question  is  a  mixed  one  of  law  and  fact, 
and  not  purely  of  fact. 
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4.  Same — evidence  of  as  to  its  location,  etc.  The  fact  of  a  party  signing 
a  petition  for  a  road,  has  no  tendency  to  show  where  it  was  located  with 
reference  to  a  fence  claimed  to  be  an  obstruction,  nor  to  show  that  he  dedi- 
cated land  to  the  public  to  widen  the  road,  when  the  proof  shows  he  then 
did  not  own  the  same. 

5.  Same — of  its  dedication.  A  party  not  having  title  to  land  can  not 
dedicate  any  part  of  it  to  the  public  for  a  road,  and  proof  that  a  person  in 
building  a  fence  left  ground  for  such  road,  without  proof  of  title  in  him  to 
the  land,  is  no  evidence  of  a  dedication. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  a  prosecution  by  the  town  of  Hale,  in  Warren 
county,  against  Abner  C.  Harding,  to  recover  the  penalty 
given  by  law  for  obstructing  a  highway.  The  material  facts 
of  the  case  are  found  in  the  opinion  of  the  court. 

Messrs.  Hardino,  Nissen  &  Barnum,  for  the  appellant. 
Messrs.  Porter  &  Mosher,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  present  case  was  before  this  court  at  its  September 
term,  1871,  and  is  reported  as  Harding  v.  The  Town  of  Hale, 
61  111.  192.  After  it  was  remanded,  a  second  trial  was  had  in 
the  court  below,  resulting,  as  the  first,  in  a  judgment  for  the 
town  of  Hale.  From  this  judgment  Harding  appealed,  but 
dying  intestate  before  the  cause  was  submitted,  the  suit  has 
since  been  prosecuted  by  his  executor. 

On  the  first  day  of  the  May  term,  1874,  of  the  Warren  cir- 
cuit court,  Harding  presented  his  petition  for  a  change  of 
venue,  which  was  properly  verified  by  his  affidavit,  setting 
forth  that  the  plaintiff  in  the  suit  had  an  undue  influence  over 
the  minds  of  the  inhabitants  of  the  county,  and  that  the 
knowledge  of  the  existence  thereof  was  not  ascertained  by  him 
until  within  the  last  preceding  ten  days.  Notice  of  the  inten- 
tion to  present  the  petition  was  duly  given,  and  Harding  also 
offered  to  prove  that  the  day  on  which  the  petition  was  pre- 
sented was  the  first  day  on  which  it  could  be  heard  or  the 
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prayer  thereof  granted,  because  the  judge  of  the  court  was 
absent  from  his  circuit  and  engaged  in  holding  court  in  the 
city  of  Chicago,  during  the  preceding  ten  days,  but  the  court 
refused  to  hear  the  evidence  and  denied  the  prayer  of  the  peti- 
tion, to  which  Harding  excepted. 

The  petition  states  facts  which,  under  the  statute,  entitled 
Harding  to  the  change  prayed  for,  provided  sufficient  diligence 
was  shown  in  making  the  application.  The  case  is  different 
from  Moss  et  al.  v.  Johnson,  22  111.  639,  Kelly  et  al.  v. 
Downs,  29  id.  74,  Bryson  v.  Cravrford,  68  id.  362,  in  that, 
in  those  cases  no  excuse  was  offered  why  the  petition  for  the 
change  was  not  presented  to  the  judge  at  his  chambers  or 
elsewhere,  when  the  cause  for  the  change  was  first  ascertained 
to  exist,  while  here  the  excuse  is  offered  to  be  proved  that  the 
judge  was  not  at  his  chambers  nor  within  his  circuit,  but  in  a 
remote  part  of  the  State. 

We  are  of  opinion  the  excuse  was  sufficient,  and  that  the 
evidence  offered  to  prove  it  should  have  been  received,  or  that 
the  judge,  acting  from  his  own  knowledge  of  the  truth  of  the 
facts  alleged  as  an  excuse,  should  have  held  them  sufficient. 
It  is  not  within  the  letter  or  the  spirit  of  the  statute,  that  the 
party  desiring  a  change  shall  be  subject  to  the  expense  of  fol- 
lowing a  judge,  who  may  have  left  his  circuit,  for  the  purpose 
of  obtaining  such  an  order.  If  it  were  so,  in  small  cases  the 
expense  of  travel  alone  might,  in  many  instances,  be  more 
burdensome  to  him  than  to  submit  to  the  results  of  litigation 
at  the  hands  of  a  prejudiced  and  partial  tribunal.  Orders  of 
this  kind  should  be  sought  from  the  judge  in  vacation,  if  he 
may  be  found  within  the  circuit;  but  if  he  can  not  be  found 
within  the  circuit,  the  party  shows  due  diligence  by  present- 
ing the  petition  to  him  at  the  earliest  convenient  opportunity 
after  his  return.  It  was  error  to  deny  the  prayer  of  the  peti- 
tion. 

Harding  was  in  possession,  claiming  to  be  owner,  of  the 
south-east  quarter  of  section  27,  T.  11  "N.,  E.  3  W.,  and  he, 
in  removing  the  north  line  of  the  fence  across  the  tract,  for 
the  purpose,  as  he  claimed,  of  setting  and  cultivating  a  hedge 
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fence,  created  what  the  town  of  Hale  claims  was  an  obstruc- 
tion in  a  highway  leading  from  Monmouth  to  Oquawka,  and 
running  through  or  near  the  center  of  section  27.  As  we 
understand  the  evidence,  the  contention  at  the  trial  below  was 
not  whether  there  was,  in  fact,  a  highway  properly  established 
on  or  near  the  middle  section  line,  but  what  were  its  limits. 
The  town  claimed  that  the  highway  extended,  on  the  south  side, 
to  where  the  fence  had  stood  before  its  removal,  and  that,  if  the 
order  laying  it  out  was  limited  to  a  less  distance,  its  width 
had  been  thus  extended  by  dedication  or  prescription.  On 
the  other  hand,  Harding  insisted  that  the  road,  as  ordered  to 
be  laid  out,  was  limited  to  fifty  feet  in  width,  and  that  it  had 
not  been  widened  either  by  dedication  or  prescription.  There 
was,  also,  dispute  as  to  where  was  the  location  of  the  center 
line  of  the  road,  as  originally  laid  out.  On  the  several  points, 
there  was  more  or  less  of  conflict  in  the  evidence,  and  we  do 
not  think  it  advisable  that  we  should  express  any  opinion  as  to 
its  relative  weight. 

Instructions  ~No.  7  and  8,  given  to  the  jury  at  the  instance 
of  the  town,  were  as  follows : 

"  7.  If  the  jury  believe,  from  the  evidence,  that  a  public 
highway  was  laid  out  over  the  place  of  obstruction  in  ques- 
tion; that  it  was  used  and  traveled  by  the  public  as  such,  and 
that  it  was  recognized  and  kept  in  repair  as  such  by  the  public 
authorities,  then  proof  of  these  facts  furnishes  a  legal  pre- 
sumption, liable  to  be  rebutted,  that  such  road  is  a  public 
highway. 

"  8.  If  the  prosecution  has,  by  such  proof  as  is  mentioned 
in  the  13th  instruction  (No.  7  of  this  record),  raised  the  legal 
presumption  therein  mentioned,  then  if  such  presumption  is 
not  rebutted,  a  highway  is  proved." 

We  think  this  instruction  was  erroneous  in  leaving  the  jury 
to  determine  whether  a  public  highway  was  laid  out,  without 
calling  their  attention  to  the  steps  necessary  to  the  laying  out 
of  a  public  highway.     The  question  is  a  mingled  one  of  law 
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and  fact,  and  not  purely  of  fact,  as  is  assumed  by  the  instruc- 
tion. 

Instruction  No.  9,  given  to  the  jury  at  the  instance  of  the 
town,  was  as  follows: 

"  No  particular  formality  is  required  to  constitute  a  dedica- 
tion; it  may  be  made  either  with  or  without  writing,  by  any 
act  of  the  owner,  such  as  throwing  open  his  land  to  the  public 
use  and  travel,  thereby  indicating  a  clear  intention  to  dedicate, 
and  if  the  jury,  from  the  evidence,  believe  that  the  defendant, 
in  1847,  with  others,  petitioned  to  have  the  road  in  question 
graded,  that  Weakley  turned  out  the  land  in  question  for  a 
road  on  which  is  the  obstruction  complained  of,  while  owner 
of  said  land;  that  the  defendant,  while  he  has  been  the  owner 
of  the  land  in  question  since  1863,  if  such  is  the  proof,  and 
having  knowledge  of  the  public  travel  thereon,  and  of  the 
working  and  repairing  of  the  same  by  the  proper  public  au- 
thorities, did  not,  until  1869,  dissent  from  such  use  of  the  land 
in  question  by  the  public,  these'  are  facts  proper  for  the  jury  to 
consider  as  to  whether  the  proof  shows  a  dedication.  And  if, 
from  the  evidence,  the  jury  so  believe  that  a  dedication  of  the 
land  in  question  before  the  year  of  1869  was  complete,  then 
the  defendant,  by  building  his  fence  out  on  said  road,  if  there 
was  a  road,  could  not  recall  the  dedication  or  retract  the  same." 

This  was  erroneous.  As  we  understand  the  evidence,  the 
signing  of  the  petition  by  Harding,  in  1847,  to  have  the  road 
graded,  does  not  have  the  slightest  tendency  to  show  where 
the  road  was  actually  located  with  reference  to  the  fence  in 
question,  further  than  is  disclosed  by  the  order  of  the  county 
commissioners  to  open  the  road,  nor  to  show  that  he  dedicated 
any  land  to  the  use  of  the  road.  The  petition  to  have  the  road 
graded  was,  to  have  it  graded  as  it  had  been  laid  out — the 
right  of  way  for  which,  presumably,  had  been  or  was  to  be 
acquired  pursuant  to  the  statute  relating  to  highways,  and  it 
had  no  reference  to  a  road  to  be  established  by  dedication  or 
prescription.     Moreover,  so  far  as  the  record  discloses,  Hard- 
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ing  did  not  then  own  any  land  adjoining  the  road  on  the  south 
side,  any  portion  of  which  was  to  be  taken  for  right  of  way, 
by  granting  the  prayer  of  the  petition  to  grade  the  road. 
Certainly  that,  the  line  of  which  is  directly  in  dispute,  (the 
south-east  quarter  of  section  27,)  was  not  claimed  to  be  owned 
by  him  until  some  years  afterwards. 

So  far  as  Weakley  is  concerned,  the  evidence  fails  to  show 
that  he  had  any  title  to  the  land  at  the  time  he  made  the  fence, 
and  if  he  did  not  have  title  it  was  impossible  that  his  act, 
whatever  he  may  have  intended,  could  have  passed  any  interest 
in  the  land  to  the  public. 

"When  this  case  was  here  before,  Harding  v.  The  Town  of 
Hale,  supra,  it  was  said,  on  the  authority  of  Angell  on  High- 
ways, sec.  142,  "  The  vital  principle  of  dedication  is  the  inten- 
tion to  dedicate — the  animus  dedicandi;  and  whenever  this  is 
unequivocally  manifested,  the  dedication,  so  far  as  the  owner 
of  the  soil  is  concerned,  has  been  made."  And  in  Gentleman 
v.  Soule,  32  111.  272,  an  attempt  was  made  to  prove  a  dedica- 
tion by  one  Brown,  and  the  court  said:  "At  the  time  Brown 
made  these  declarations,  even  if  they  were  sufficient  evidence 
to  make  a  dedication,  he  was  not  the  owner,  and  had  no  right 
to  dispose  of  or  encumber  the  land.  He  could  not  confer  any 
more  or  better  right  than  he  possessed.  It  would  be  unheard 
of  for  a  trespasser,  or  even  a  tenant,  to  exercise  the  right  of 
granting  a  valid  easement  over  the  land  of  the  owner."  See, 
also,  Washburn  on  Easements,  p.  132,  sec.  11;  Angell  on 
Highways,  sec.  134. 

We  see  no  other  error  in  the  record ;  but,  for  those  pointed 
out,  the  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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The  Fiest  National  Bank  of  Lacon 

v. 

John  Myers. 

Evidence — to  overcome  certificate  of  deposit  as  to  sum  deposited.  A  cer- 
tificate of  deposit  is  evidence  of  so  high  and  satisfactory  a  character  as  to  the 
sum  deposited,  that,  to  escape  its  effect,  the  maker  must  overcome  it  by  clear 
and  satisfactory  evidence.  Where  the  testimony  aside  from  the  certificate 
is  balanced  as  to  the  amount  deposited,  the  certificate  will  turn  the  scale. 

Appeal  from  the  Circuit  Court  of  Marshall  county;  the 
Hon.  John  Burns,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  the  appellee,  against 
the  appellant.  The  material  facts  of  the  case  are  fully  stated 
in  the  opinion  of  the  court. 

Messrs.  Bangs,  Shaw  &  Edwards,  for  the  appellant. 

Mr.  A.  J.  Bell,  and  Messrs.  Barnes  &  Muir,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  appellee  went  to  the  bank  of  appellant,  on 
the  1st  day  of  October,  1874,  and  there  deposited  a  sum  of 
money,  the  amount  of  which  constitutes  the  basis  of  this  con- 
troversy. Appellee  and  the  president  were  alone  in  the  bank 
when  the  money  was  counted,  but  just  as  the  president  had 
counted  and  found  the  amount,  according  to  his  estimate, 
$7300,  and  was  drawing  a  certificate  of  deposit  for  that  sum, 
the  cashier  came  in,  and  the  president  said  to  him,  it  was 
right,  and  he  signed  the  certificate,  and  took  charge  of  the 
money  without  then  counting  it.  The  president  and  appellee 
left,  and  started  for  the  train,  upon  which  both  of  them  were 
going  to  leave,  and  it  was  near  the  time  for  its  departure. 

The  cashier  says  he  immediately  locked  the  money  in  the 
vault  of  the  bank,  and  went  out,  but  returned  in  about  ten 
minutes  and  took  it  from  the  vault  and  counted  it,  and  he 
says  he  found  it  $500  short.  Appellant  claims  that  there  was, 
in  fact,  but  $6800  deposited,  and  that  there  was  a  mistake  in 
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counting  the  money  and  in  giving  the  certificate  of  deposit 
for  $7300. 

On  a  trial  in  the  court  below,  the  jury  found  a  verdict  for 
plaintiff  for  the  $500  in  dispute.  Defendant  made  a  motion 
for  a  new  trial,  which  the  court  overruled,  and  entered  judg- 
ment on  the  verdict,  and  defendant  appeals. 

A  portion  of  the  money  was  in  $500  packages,  a  portion 
was  loose  and  not  in  packages,  and  there  was  a  draft  for 
$940.62,  which  constituted  the  amount  deposited.  Appellant 
claims  that  there  was  but  eleven  $500  packages,  and  appellee 
claims  there  were  twelve.  They  were,  in  the  count,  taken  to 
be  correct  as  marked,  without  counting  the  bills  they  con- 
tained; but  it  is  not  claimed  that,  on  being  carefully  counted, 
any  of  them  were  found  to  be  short,  so  that  the  alleged  mis- 
take did  not  occur  in  that  manner.  Martin,  the  president,  in 
counting  the  money,  set  down  on  the  envelope,  in  figures, 
$5500,  which  all  agree  was  in  $500  packages.  He  then  placed 
under  that  $880  and  the  $940.62  draft,  which,  on  being  added 
together.aggregated  the  sum  of  $7320.62.  Martin  then  handed 
back  $20.62,  leaving,  according  to  his  count,  $7300,  the  amount 
for  which  the  certificate  was  given.  Martin  thinks  that  he 
must  have  counted  one  of  the  $500  packages  twice,  whilst 
appellee  testified  that  he  first  handed  to  Martin  eleven  of  such 
packages  with  $200  of  loose  bills,  and,  after  Martin  had  counted 
the  packages,  he  handed  to  him  another  $500  package,  which 
he  had  in  another  paper,  and  $180  in  loose  bills,  and  the  draft, 
and  Martin  then  counted  that  with  the  draft. 

Appellee  testified  that  he  counted  the  money  three  several 
times,  and  that  it  was  correct;  and  Ford,  the  cashier,  testified 
that  he  counted  it  the  same  number  of  times,  and  found  it 
short  $'500.  Appellee  seems  to  be  fair  and  straightforward  in 
his  testimony.  He  also  gave  a  clear  and  consistent  statement  of 
where  he  got  the  money.  He  gives  the  place,  the  persons  and 
the  amount  he  received  of  each,  which,  with  a  sum  he  had  at 
home,  and  which  he  added  to  the  amounts  thus  received,  when 
footed  up,  makes  the  amount  he  took  to  the  bank.  Ford  is 
positive  of  his  correctness  in  the  various  counts  he  made,  so 
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that  it  would  seem  their  testimony  is  irreconcilable.  It  was, 
then,  for  the  jury,  in  the  light  of  all  the  circumstances,  to  say 
to  whom  they  would  give  the  credit.  If  they  were  both  equally 
credible,  the  fact  that  Martin's  count  coincided  precisely  with 
appellee's  is  a  strong  circumstance  to  corroborate  the  latter's 
testimony. 

Having  given  the  certificate  of  deposit,  it  is  evidence  of  so 
high  an4  satisfactory  a  character  that,  to  escape  its  effect,  the 
maker  must  overcome  it  by  clear  and  satisfactory  evidence, 
which,  when  considered  as  it  appears  in  the  record,  we  think 
it  has  failed  to  do.  Slight,  uncertain  or  contradictory  evi- 
dence is  not  sufficient,  unless  it  clearly  and  decidedly  prepon- 
derates against  the  instrument,  and  we  are  not  able  to  say  that 
it  does  in  this  case. 

Again,  the  jury  saw  the  witnesses  on  the  stand,  as  well  as 
their  manner  of  testifying,  which,  in  such  cases,  is  of  great 
assistance  in  arriving  at  the  truth.  On  paper,  the  evidence  of 
two  witnesses  may  appear  to  possess  equal  credibility,  yet  the 
manner  of  one  of  them  on  the  stand  may  be  such  as  to  entirely 
destroy  his  credit  for  veracity.  The  jury,  then,  had  the  means 
of  judging  of  the  manner  of  the  witnesses  in  testifying  before 
them — their  intelligence,  their  fairness  and  other  circumstances 
that  must  go  far  in  determining  which  is  entitled  to  credit; 
and  the  circuit  judge,  in  overruling  the  motion  for  a  new  trial, 
has  expressed  his  satisfaction  with  the  verdict,  which  he  would 
not  have  done  had  he  believed  it  wrong.  It  is  manifest,  if 
only  the  evidence  offered  by  appellee  had  been  before  the  jury, 
it  would  have  been  almost  impossible  for  any  jury  to  have 
found  differently  from  what  this  jury  did;  nor  is  it  sufficient 
to  set  aside  their  finding  because  they  would  have  found  for 
appellant  had  its  testimony  been  alone  before  them.  It  was 
a  clear  conflict  in  the  evidence,  and  it  was  for  the  jury  to 
decide,  and  we  are  unable  to  say  that  it  is  against  the  evi- 
dence, or,  even  if  it  may  be  conceded  that  it  is,  that  it  is  so 
clearly  so  as  to  warrant  a  reversal. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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The  Illinois  Central  Railroad  Company 

v. 
Benjamin  M.  Hetherington. 

1.  Negligence — instruction  excluding  negligent  acts  of  deceased.  An 
instruction  which,  in  effect,  excludes  from  the  consideration  of  the  jury  any 
negligence  of  the  deceased,  except  the  fact  of  her  being  a  trespasser  upon 
the  track  of  the  defendant's  railroad,  in  an  action  by  her  personal  represen- 
tative to  recover  damages  for  her  death  by  being  struck  by  an  engine,  where 
the  proof  tends  to  show  negligence  on  her  part  in  other  respects,  is  erro- 
neous, as  being  calculated  to  mislead. 

2.  Same — recovery,  when  plaintiff  is  guilty  of  gross  negligence.  If  the 
conduct  of  one  killed  while  walking  upon  a  railroad  track  amounts  to  gross 
negligence,  no  recovery  can  be  had  of  the  company,  unless  it  was  guilty  of 
wilful  or  criminal  negligence. 

3.  Same— -jury  not  confined  to  any  one  particular  act.  In  determining 
whether  a  person  killed  while  traveling  upon  a  railroad  track  was  guilty 
of  negligence  contributing  materially  to  the  injury,  and  the  degree  of  such 
negligence,  as  compared  with  that  of  the  company,  the  court,  in  its  instruc- 
tions, should  not  confine  the  jury  to  the  consideration  of  the  fact  that  the 
deceased  was  simply  a  trespasser,  but  they  should  also  consider  her  each 
and  every  other  act  and  omission  proved,  materially  contributing  to  the 
injury. 

4.  Same — when  that  of  injured  person  prevents  a  recovery.  Where  a  per- 
son  walking  along  the  track  of  a  railroad  in  a  city,  without  right,  is  struck 
by  a  train  coming  in,  and  killed,  at  a  place  not  a  public  crossing,  and  it 
appears  such  person  used  no  precaution  to  guard  against  clanger,  although  he 
knew  he  was  in  a  place  of  danger,  not  even  looking  back  to  see  if  a  train 
was  approaching,  no  recovery  can  be  had,  notwithstanding  the  company 
may  have  been  guilty  of  negligence  in  running  the  train  at  a  speed  greatly 
in  excess  of  that  fixed  by  ordinance. 

5.  The  fact  that  persons  residing  in  the  locality  where  an  accident  occurs 
have  been  in  the  habit  of  traveling  upon  the  right  of  way  of  a  railway 
company,  without  any  measures  being  taken  to  prevent  such  acts,  will  not 
change  the  relative  rights  or  obligations  of  one  injured  while  upon  the  track, 
or  those  of  the  company.     Such  person  will  still  be  a  trespasser. 

6.  Same — persons  crossing  railroad  should  use  proper  precautions.  It  is 
the  duty  of  persons  about  to  cross  a  railroad  track  to  look  about  them  and 
see  if  there  is  danger ;  not  to  go  recklessly  upon  the  track,  but  to  observe 
the  proper  precautions  themselves  to  avoid  accident. 

7.  Same — rule  when  both  parties  are  negligent.  Although  a  recovery 
may  be  had  by  a  party  guilty  of  contributory  negligence,  where  his  is 
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slight  and  that  of  the  defendant  is  gross,  yet  it  is  indispensable  to  a  right  of 
recovery  that  the  injured  party  shall  have  exercised  ordinary  care,'  such  as 
a  reasonably  prudent  person  will  always  adopt  for  the  security  of  his  per- 
son or  property,  or  that  the  injury  be  wilfully  or  wantonly  inflicted  by  the 
defendant. 

8.  Same — what  amounts  to  toilful  or  ioa,nton.  Where  the  ordinances  of  a 
city  prohibit  railway  companies  from  running  their  trains,  in  the  city,  at  a 
greater  rate  of  speed  than  six  miles  an  hour,  the  running  of  a  train  at  the 
rate  of  fifteen  miles  an  hour,  resulting  in  the  death  of  one  wrongfully  upon 
the  track?  will  not  make  the  injury  wilful  or  wanton  on  the  part  of  the  com- 
pany. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  the  appellee,  as  adminis- 
trator of  the  estate  of  Julia  Lawlor,  deceased,  against  the 
Michigan  Central  Railroad  Company  and  the  appellant,  jointly, 
to  recover  damages  for  alleged  negligence  of  defendants,  caus- 
ing the  death  of  plaintiff's  intestate. 

Before  trial  the  suit  was  dismissed  as  to  the  first  named 
company,  and  thereupon  a  trial  was  had,  resulting  in  a  verdict 
and  judgment  for  $2600  for  the  plaintiff. 

.  Mr.  John  N.  Jewett,  and  Mr.  Chas.  T.  Adams,  for  the  ap- 
pellant. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  for  the  appellee. 
Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

A  number  of  questions  have  been  raised  and  elaborately 
discussed  in  regard  to  the  ruling  of  the  court,  in  the  giving, 
refusing  and  modification  of  certain  instructions,  but  after  a 
careful  examination  of  all  the  instructions,  we  are  inclined  to 
the  opinion  that  no  error  affecting  the  substantial  merits  of 
the  case  occurred  in  that  regard,  except  in  the  giving  of  ap- 
pellee's instruction  No.  5,  which  was  as  follows: 

"  If  the  jury  believe,  from  the  evidence,  that  Julia  Lawlor 
was  killed  on  the  track  of  the  Illinois  Central  Railroad,  within 
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the  city  of  Chicago,  and  that  said  train  was  running  at  the 
rate  of  fifteen  miles  per  hour,  and  that  the  city  ordinance  pro- 
hibited trains  from  running  within  said  city  faster  than  six 
miles  per  hour,  then  the  law  is,  that  it  was  negligence  on  the 
part  of  said  railroad  company  to  allow  said  trains  to  run  at  the 
rate  of  fifteen  miles  per  hour;  and  the  jury  are  instructed 
further,  that  if  they  believe  said  Julia  Lawlor  was  a  trespasser 
upon  the  track  of  the  Illinois  Central  Eailroad,  they  are  to 
consider  whether  her  negligence  in  being  upon  said  track  was 
slight  in  comparison  with  that  of  the  defendant,  and  if  they 
believe,  from  the  evidence,  that  it  was,  then  they  are  authorized 
to  find  for  the  plaintiff." 

This  instruction,  although  artfully  drawn,  was  calculated 
to  mislead  the  jury.  It,  in  effect,  excluded  from  their  con- 
sideration any  negligence  of  the  deceased,  except  the  bare  fact 
that  she  might  have  been  a  trespasser  upon  the  track,  when 
the  evidence  tended  to  show  the  track  where  she  was  walking 
was  an  exceedingly  dangerous  place,  on  account  of  the  num- 
ber of  trains  that  were  constantly  passing  and  repassing,  and 
also  tended  to  establish  the  fact  that  the  deceased  walked  with 
her  back  to  the  direction  from  which  the  train  came  that  caused 
her  death,  without  using  the  usual  precaution  to  look  back  to 
avoid  danger  from  an  approaching  train.  If  the  conduct  of 
the  deceased  on  the  track  amounted  to  gross  negligence  on  her 
part,  she  could  not  recover,  unless  the  railroad  company  was 
guilty  of  wilful  or  criminal  negligence;  and  yet  the  jury  were 
told,  by  the  instruction,  that  they  were  to  consider  whether  the 
negligence  of  the  deceased,  in  being  upon  the  track  as  a  tres- 
passer, was  slight  in  comparison  with  that  of  the  defendant, 
and  if  they  found  it  was,  she  could  recover. 

If  it  was  the  province  of  the  jury  to  settle  the  rights  of 
the  parties,  by  instituting  a  comparison  of  the  negligence  of 
the  deceased  and  the  railroad  company,  that  duty  could  not  be 
properly  discharged  without  a  consideration,  not  only  of 
the  fact  that  the  deceased  might  have  been  a  trespasser  on 
the   right  of  way  of  the  defendant,  but  also   her  each  and 
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every  act  and  omission  which  materially  contributed  to  the 
injury.  The  instruction,  however,  did  not  place  the  question 
in  that  attitude  before  the  jury,  and  we  think  it  was  calculated 
to  mislead  them  upon  a  vital  point  in  the  case,  and  upon  this 
ground,  if  for  no  other,  we  would  be  compelled  to  reverse  the 
judgment. 

But  we  are  not  satisfied,  from  the  evidence,  that  the  plain- 
tiff was  entitled  to  recover.  It  is  true,  the  railroad  company 
was  nesrli^ent  in  running  its  trains  within  the  limits  of  the  citv 
at  a  greater  rate  of  speed  than  six  miles  per  hour,  in  defiance 
of  the  ordinance  of  the  city,  but  this  accident  did  not  occur 
at  a  railroad  crossing,  or  at  a  place  where  the  deceased,  at  the 
time,  had  a  legal  right  to  be. 

The  deceased,  when  injured,  was  walking,  in  company  with 
another  young  lady,  upon  the  right  of  way  of  the  railroad  com- 
pany, for  pleasure.  She  was  walking  down  the  track  when  over- 
taken by  a  train  going  into  the  city,  struck  in  the  back,  and 
killed.  At  the  place  where  the  accident  occurred,  one  of  her 
own  witnesses  says  the  headlight  of  the  train  could  have  been 
seen,  by  one  looking,  for  nearly  a  mile.  There  is  a  conflict  in 
the  evidence  as  to  the  ringing  of  the  bell,  but  those  in  charge 
of  the  engine  testify  positively  that  it  was  ringing  before  and 
at  the  time  of  the  accident.  But,  be  that  as  it  may,  it  is  ap- 
parent that  the  deceased  was  familiar  with  the  danger  likely 
to  overtake  any  person  who  might  travel  up  and  down  the 
track,  as  she  lived  near  by,  and,  doubtless,  knew  that  trains 
were  constantly  passing  and  repassing.  It  is  also  true,  so  far 
as  we  are  able  to  learn  from  the  evidence,  that  no  precaution 
was  used  to  guard  against  the  dangerous  position  in  which  the 
deceased  had  placed  herself.  Besides,  the  deceased  had  no 
right  whatever  to  be  walking  upon  the  track  of  the  railroad 
company.  She  occupied  the  position  of  a  trespasser.  The 
fact  that  persons  residing  in  the  locality  where  the  accident 
occurred  had  been  in  the  habit  of  traveling  upon  the  right  of 
way  of  the  defendant,  and  no  measures  had  been  taken"  to  pre- 
vent it,  did  not  change  the  relative  rights  or  obligations  of 
the  deceased  or  the  railroad  company. 
33— 83d  III. 
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In  the  case  of  Illinois  Central  Railroad  Company  v. 
Godfrey,  71  111.  500,  where  an  action  was  brought  to  recover 
for  an  injury  received  by  the  plaintiff  while  traveling  upon 
the  right  of  way  of  the  company,  it  was  contended  there,  as 
here,  that  as  certain  citizens  had  been  in  the  habit  of  passing 
and  repassing  over  a  portion  of  the  defendant's  right  of  way 
Where  the  injury  occurred,  the  plaintiif  had  acquired  some 
right  which  affected  the  defendant's  situation  towards  him. 
Bat  it  was  there  said:  "The  right  of  way  was  the  exclusive 
property  of  the  company,  upon  which  no  unauthorized 
person  had  a  right  to  be,  for  any  purpose.  The  plaintiff 
was  traveling  upon  defendant's  right  of  way,  not  for  any  purpose 
of  business  connected  with  the  railroad,  but  for  his  own  mere 
convenience  as  a  footway  in  reaching  his  home,  or  on  return 
from  a  search  after  his  cow.  There  was  nothing  to  exempt  him 
from  the  character  of  a  wrongdoer  and  trespasser  in  so  doing, 
further  than  the  supposed  implied  assent  of  the  company, 
arising  from  their  non-interference  with  a  previous  like  prac- 
tice by  other  individuals. 

"  But  because  the  company  did  not  see  fit  to  enforce  its  right 
and  put  people  off  its  premises,  no  right  of  way  over  its  ground 
was  thereby  acquired.  It  was  not  bound  to  protect  or  provide 
safeguards  for  persons  so  using  its  grounds  for  their  own  con- 
venience. 

"  The  place  was  one  of  danger,  and  such  persons  went  there 
at  their  own  risk,  and  enjoyed  the  supposed  implied  license 
subject  to  its  attendant  perils.  At  the  most,  there  was  here  no 
more  than  a  passive  acquiescence  in  this  use.  A  mere  naked 
license  or  permission  to  enter  or  pass  over  an  estate,  will 
not  create  a  duty  or  impose  an  obligation  on  the  part  of  the 
owner  to  provide  against  the  danger  of  accident." 

If,  then,  the  deceased  was  a  wrongdoer  on  the  track  of  the 
railroad  company,  or  was  in  the  enjoyment  of  a  bare  license 
or  assent,  tacitly  given,  without  consideration,  is  she  or  her 
representative  in  a  position  to  complain  of  the  negligence 
of  the  defendant? 
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In  Illinois  Central  Railroad  Company  v.  Baches,  55 
111.  379,  it  was  held,  that  while  all  persons  have  a  right  to 
cross  the  railroad  track  at  the  intersection  of  the  two  ways,  it 
is  the  duty  of  such  person  to  do  so  with  all  reasonable  dis- 
patch, and  it  would  be  negligence  in  an  intelligent  person  to 
be  on  the  track  of  a  railroad  constantly  used,  unless  for  the 
purpose  of  crossing  the  same. 

This  court  has  often  held  it  to  be  a  duty  of  persons  about  to 
cross  a  railroad  track,  to  look  about  them  and  see  if  there  is 
danger;  not  to  go  recklessly  upon  the  road,  but  to  take  the 
proper  precautions  themselves  to  avoid  accidents  at  such  places. 
Chicago  and  Rock  Island  Railroad  Company  v.  Still,  19 
111.  500;  Galena  and  Chicago  Union  Railroad  Company  v. 
Dill,  22  111.  264. 

In  the  case  of  Chicago  and  Alton  Railroad  Company  v. 
Gretzner,  46  111.  74,  it  was  said :  "  If  a  party  rushes  into 
danger  which,  by  ordinary  care,  he  could  have  seen  and  avoided, 
no  rule  of  law  or  justice  can  be  invoked  to  compensate  him 
for  any  injury  he  may  so  receive.  He  must  take  care,  and  so 
must  the  other  party." 

In  Illinois  Central  Railroad  Company  v.  Godfrey,  supra, 
it  was  said:  As  a  general  rule,  it  is  culpable  negligence  to 
cross  the  track  of  a  railroad  at  a  highway  crossing,  without 
looking  in  every  direction  that  the  rails  run,  to  ascertain 
whether  a  train  is  approaching.  Shearm.  &  Eedf.  on  Negli- 
gence, 488,  and  cases  cited  in  the  note.  And  the  same  degree 
of  care  and  precaution,  of  course,  would  be  required  on  the 
part  of  one  traveling  laterally  upon  the  track. 

Here,  the  deceased  was  wrongfully  upon  the  defendant's 
right  of  way,  traveling  laterally  upon  the  track.  ~No  care,  so 
far  as  is  shown  by  the  evidence,  was  taken  to  guard  against 
danger.  There  was  space  enough  on  either  side  of  the  track, 
where  she  might  have  walked  and  avoided  the  injury,  bnteven 
this  precaution  she  failed  to  observe.  Under  these  circum- 
stances, it  is  plain,  in  the  view  of,  and  under  the  rule  an- 
nounced in  the  authorities  cited,  the  negligence  of  the  deceased 
was  gross.     While  the  rule  is  well  settled  in  this  State,  that  a 


516  I.  C.  E.  E.  Co.  v.  Hetherington.  [Sept.  T. 

Opinion  of  the  Court. 

recovery  may  be  had  by  a  party  who  has  been  gnilty  of  con- 
tributory negligence,  where  his  negligence  is  slight  and  that, 
of  the  defendant  gross,  yet  the  authorities  all  agree  that  it  is 
an  indispensable  element  to  the  right  of  action  in  every  case, 
that  the  plaintiff  or  party  injured  must  have  exercised  ordinary 
care,  such  as  a  reasonably  prudent  person  will  always  adopt 
for  the  security  of  his  person  or  property. 

There  are  no  degrees  of  gross  negligence.  The  authorities 
are  uniform  that,  where  the  party  injured  has  been  guilty  of 
gross  negligence,  an  action  will  not  lie,  unless  the  injury  was 
wilfully  or  wantonly  inflicted  by  the  defendant.  Chicago, 
Burlington  and  Quinoy  Railroad  Company  v.  Lee,  68  111. 
576. 

"We  have  been  cited,  in  the  argument,  to  the  case  of  In- 
dianapolis and  St.  Louis  Railroad  Company  v.  GaTbreatli, 
63  111.  436,  as  an  authority  sustaining  the  position  of  appellee. 
The  decision  of  that  case  is  predicated  upon  the  ground  that 
the  negligence  of  the  railroad  company  was  wilful  and  crim- 
inal, but  in  this  case  it  is  not  claimed  or  pretended  that  the 
injury  was  occasioned  by  the  wanton  or  wilful  conduct  of  the 
railroad  company. 

While  it  is  true,  the  railroad  company  was  running  its  train 
at  a  greater  rate  of  speed  than  allowed  by  the  ordinance  of  the 
city  of  Chicago,  yet  that  fact  did  not  relieve  the  deceased  from 
the  exercise  of  ordinary  care,  nor  can  the  speed  of  the  train 
alone  be  regarded  as  furnishing  a  sufficient  reason  for  holding 
that  the  injury  was  wilful  or  wanton. 

Where  a  person  voluntarily,  and  without  authority,  under- 
takes to  travel  upon  a  railroad  track,  he  ought  not  to  recover 
damages  for  an  injury  received,  unless  it  was  wanton  or  wilful. 
The  safety  of  the  traveling  public  demands  that  the  right  of 
way  of  a  railroad  company  should  be  unobstructed.  Railroad 
Company  v.  Norton,  12  Harris,  465;  Railroad  Company  v. 
3fulherin,  Supreme  Court  of  Pa.,  decided  May  8,  1876,  unre- 
ported, and  cases  there  cited. 

For  the  errors  indicated,  the  judgment  will  be  reversed  and 
the  cause  remanded.  Judgment  reversed. 
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Mr.  Justice  Walker:  I  am  unable  to  concur  in  the  rea- 
soning or  conclusion  in  this  case.  The  train  was  running  at  a 
rate  of  speed  largely  greater  than  the  ordinance  allowed;  and 
persons  were  in  the  habit  of  passing  across  and  along  the 
track  at  this  place,  and  I  hold  that  the  speed  of  the  train 
was,  under  the  circumstances,  wanton,  if  not  reckless,  and  the 
judgment  should  be  affirmed. 

Mr.  Justice  Dickey:  I  concur  with  the  views  expressed  in 
the  opinion  as  to  the  instruction  commented  upon,  but  I  do 
not  concur  in  the  views  expressed  as  to  the  relative  degrees  of 
negligence  of  the  parties.  The  question  of  negligence  and 
relative  negligence  are  questions  of  fact,  for  the  judgment  of 
a  jury. 


Jane  E.  Eyster 

v. 
James  Paerott. 

Contract — waiver  of  forfeiture.  Where  a  workman  fails  to  complete  a 
building  within  the  time  stipulated  in  his  contract,  if  the  other  party,  after 
such  default,  makes  partial  payments,  and  urges  him  to  go  on  with  the  work, 
and  he  does,  and  expends  considerable  money,  work  and  materials  after- 
wards, this  will  be  a  waiver  by  the  owner  of  his  right  to  insist  on  a  forfeit- 
ure, for  the  failure  to  do  the  work  in  time. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Messrs.  E.  &  A.  VanBuren,  for  the  appellant. 

Messrs.  Merriam  &  Alexander,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  on  a  petition,  by  appellee  against  ap- 
pellant and  others,  for  a  mechanic's  lien. 

On  the  6th  of  October,  18T3,  appellee  contracted  with  appel- 
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lant  to  furnish  the  materials,  and  construct  for  her  a  brick 
dwelling  house  on  a  lot  of  ground  owned  by  appellant,  for  the 
sum  of  $4000.  The  owner  of  the  ground  was  to  give  the  con- 
tractor possession  on  the  6th  of  October,  1873.  The  basement 
was  to  be  fully 'completed  in  five  weeks  from  that  date,  and  the 
whole  building  finished  by  the  1st  of  December,  1873,  providing 
the  weather  was  favorable  to  do  the  plastering. 

On  the  13th  of  October,  1873,  appellee  took  possession  of 
the  lot,  and  proceeded  with  the  work,  but  the  basement  was 
not  finished  in  five  weeks  from  October  6,  and  although  appel- 
lee continued  from  time  to  time  to  do  work,  the  building  was 
not  completed  on  the  10th  of  February,  1874,  and  on  that  day 
the  appellant  dismissed  him  from  the  work. 

The  circuit  court  took  an  account  of  the  amount  of  wxork 
mentioned  in  the  contract  shown  to  have  been  done,  and-  of  the 
amount  of  extra  work  done  at  request  of  appellant,  and  of  the 
defects  of  the  work  actually  done,  and  the  estimated  cost  of 
correcting  and  curing  the  same,  the  amount  of  damages  to 
appellant  by  reason  of  the  delay,  the  amount  of  money  actually 
paid,  and  of  the  amount  of  work  in  the  contract  which  was 
left  undone,  and  stating  an  account  found  due  and  unpaid  to 
appellee,  $680,  for  his  labor  and  materials  (taking  the  contract 
price  for  the  rate.) 

Appellant  insists  upon  the  entirety  of  the  contract,  and  that, 
having  failed  to  perform,  appellee  had  no  right  to  recover  at 
all.  We  think  the  circuit  court  took  the  correct  view  of  this 
matter.  It  is  true  that  appellee  did  not  comply  with  his  con- 
tract as  to  time,  but,  after  he  was  in  default  in  this  regard,  the 
appellant  made  partial  payments  to  him,  and  urged  him  to  go 
on  with  the  work,  and  he  did  go  on,  and  expended  money  in 
work  and  materials  to  a  considerable  amount.  This  was  a 
waiver  by  appellant  of  her  right  to  demand,  on  account  of  such 
failure,  a  forfeiture  of  appellee  of  the  work  he  had  done.  In 
good  conscience,  appellant  ought  to  pay  what  the  work  actu- 
ally done,  in  the  manner  and  at  the  time  it  was  done,  was 
reasonably  worth  to  appellant,  taking  the  contract  price  for  the 
rate  at  which  to  value  the  work  done. 
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It  is  insisted  that,  on  the  proofs,  following  this  equitable 
rule,  the  circuit  court  allowed  to  appellee  too  large  an  amount, 
and,  in  fact,  it  is  claimed  that  appellee  was  fully  paid  all  that 
his  work  was  worth  under  the  circumstances. 

On  the  question  of  values  and   estimates  of  costs,  witnesses 

differ  very  widely,  and  after  a  careful  perusal  of  the  proofs, 

we  do  not  feel  warranted  in  disturbing  the  judgment  on  that 

ground. 

Judgment  affirmed. 


Timothy  Mosier 

V- 

David  Norton  et  dl. 

1.  Usury — how  pleaded  in  chancery.  A  general  charge  of  usury  in  an 
answer  to  a  bill  in  chancery,  will  amount  to  nothing,  unless  facts  are  alleged 
showing  wherein  the  usury  consists. 

2.  Same— pleading  and  proof.  The  defense  of  usury  is  regarded  as  in 
the  nature  of  a  penal  action,  and  not  only  is  great  strictness  required  in  the 
pleadings,  but  the  contract  must  be  proved  as  alleged,  by  a  clear  prepon- 
derance of  the  evidence. 

3.  Same — sale  of  lots  at  fictitious  price.  If  a  party  loans  money,  and  at 
the  same  time  sells  lots  to  the  borrower  at  a  fictitious  value,  taking  a  note 
for  the  whole,  merely  to  secure  an  unlawful  rate  of  interest  on  the  loan,  the 
transaction  will  be  usurious.  But  the  fact  that  a  party  sells  property  and 
loans  the  consideration  to  the  purchaser,  with  other  funds,  affords  no  pre- 
sumption the  transaction  is  usurious. 

4.  Pleading  and  evidence — variance.  The  rule  is  the  same  in  chan- 
cery as  at  law,  that  a  contract  must  be  proved  as  stated  in  the  pleadings.  If 
the  contract  is  alleged  to  be  usurious,  the  usury  must  be  proved  as  charged. 

5.  Mortgage— foreclosure — tacking  prior  lien  paid.  If  a  mortgagee 
redeems  from  a  mortgage  which  is  a  prior  lien,  upon  bill  to  foreclose  his 
mortgage  he  will  have  the  clear  right  to  tack  the  amount  so  paid  by  him,  to 
protect  his  rights,  and  if  the  mortgage  redeemed  from  bore  interest  at  ten 
per  cent,  the  same  rate  will  be  allowed  to  the  party  redeeming. 

6.  Same  —  liability  of  mortgagee  in  possession.  Ordinarily  a  mort- 
gagee in  possession  is  only  required  to  account  for  the  actual  receipts  less 
such  sums  as  he  may  have  paid  out  for  taxes  and  necessary  repairs,  unless 
it  is  shown  that  more  could  have  been  realized  by  reasonable  diligence.    He 
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will   be  responsible   for  gross   negligence  resulting  in   loss  to  the  mort- 
gagor. 

7.  Chancery — stating  account.  Where  an  account  is  to  be  taken  of  the 
rents  and  profits  of  lands  in  the  possession  of  a  mortgagee,  and  the  taxes 
paid  and  repairs  made  by  him,  the  court  should  first  declare,  by  interlocu- 
tory decree,  the  rights  of  the  parties,  and  the  rule  to  be  adopted  in  stating 
the  account,  and  then  refer  the  cause  to  the  master  in  chancery.  Counsel 
will  not  be  permitted  to  impose  upon  this  court,  by  stipulation  or  otherwise, 
the  performance  of  the  duties  that  pertain  to  the  office  of  master  in  chan- 
cery. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the  Hon. 
Geo.  W.  Pleasants,  Judge,  presiding. 

This  was  a  bill  filed  by  Timothy  Mosier,  against  David 
Norton,  Hiram  Bigelow  and  others,  to  foreclose  a  mortgage 
given  by  Norton  and  wife  to  the  complainant,  to  secure  the 
payment  of  a  note  for  $6000,  dated  November  4,  1857,  paya- 
ble two  years  after  date,  with  ten  per  cent  annual  interest. 

The  bill  also  claimed  the  sum  of  $2782.50  paid  for  redemp- 
tion of  the  land  from  a  sale  under  a  prior  mortgage  given  by 
Norton,  together  with  ten  per  cent  interest  from  the  time  of 
redemption,  the  4th  day  of  August,  1860. 

The  defendants  answered,  and  filed  a  cross-bill  admitting 
the  execution  of  the  note  and  mortgage,  and  the  payment  of 
the  redemption  money,  and  alleging  usury  in  the  original  con- 
tract, and  also  setting  up  that  Mosier  took  possession  of  the 
mortgaged  premises  on  March  1,  1862,  and  had  received  the 
rents  and  profits  since  that  time.  The  original  bill  was  filed 
September  6,  1866. 

Messrs.  Miller  &  Frost,  for  the  appellant. 

Mr.  H.  Bigelow,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  point  most  contested  in  this  case  is,  whether  the  note 
secured  by  the  mortgage  sought  to  be  foreclosed  is  usurious. 
Defendants  charge  the  note  was  "  executed  and  delivered  in 
pursuance  of  a  fraudulent,  corrupt,  illegal  and  usurious  agree- 
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ment,"  but  it  is  apprehended  this  general  charge  amounts  to 
nothing  unless  facts  are  alleged  showing  wherein  the  usury 
consists.  Dunham  v.  Tucker  et  al.  40  111.  519;  Frank  v. 
Morris,  57  id.  138. 

An  attempt  is  made  to  state  in  what  the  usury  consists,  but 
the  allegations  in  the  answer  in  this  regard  are  not  consistent. 
One  statement  is,  the  actual  consideration  of  the  note  con- 
sisted of  $2500  indebtedness  of  Gilbraith  to  complainant, 
$1200  in  notes  on  other  persons,  $800  in  Nebraska  currency, 
alleged  to  be  utterly  worthless,  and  three  lots  taken  at  the 
sum  of  $1500,  making  the  consideration  of  the  note  $6000; 
but  it  is  alleged  the  real  estate  was  represented  and  claimed 
to  be  only  of  the  value  of  $900,  and  although  put  in  at  $1500, 
it  was  that  complainant  might  reserve  $600  illegal  and  usu- 
rious interest,  over  and  above  the  ten  per  cent  per  annum 
agreed  to  be  paid  in  the  note  itself,  and  that  all  complainant 
would  be  entitled  to  recover  would  be  the  $2500  due  from 
Gilbraith,  the  $1200  in  notes  afterwards  paid,  the  real  value 
of  the  Nebraska  currency,  and  the  real  value  of  the  lots,  if 
they  were  worth  anything,  without  interest  on  the  note,  or  the 
real  value  of  the  property  for  which  it  was  given.  Claiming 
the  full  benefit  of  the  law  against  taking  a  greater  rate  of  in- 
terest than  ten  per  cent  per  annum,  defendants  make  another 
statement:  If  it  shall  appear  the  Nebraska  currency  was 
worth  $800,  then  complainant  is  only  entitled  to  recover  $2500 
due  from  Gilbraith,  $1200  in  notes,  $800  in  Nebraska  cur- 
rency, and  the  value  of  the  real  estate,  alleged  not  to  exceed 
$100,  without  interest  upon  any  of  the  several  sums;  that 
the  note  and  mortgage  were  made  to  evade  the  usury  laws 
of  the  State,  and  by  which  means,  if  the  note  was  paid,  com- 
plainant would  get  $1400  extra  interest,  beside  the  amount 
reserved  in  the  note. 

Barring  the  objection,  the  answer  does  not  disclose  facts 
showing  wherein  the  usury  consists,  the  uniform  practice 
requires  the  usurious  contract  must  be  proved  as  stated.  The 
rule  is  the  same  in  chancery  as  at  law.  Such  a  defense  is  re- 
garded as  in  the  nature  of  a  penal  action,  and  not  only  is  great 
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strictness  required  in  the  pleading,  but  the  contract  must  be 
proven  as  alleged,  by  a  clear  preponderance  of  the  evidence. 
That  has  not  been  done  in  this  case.  Neither  statement  of  the 
actual  consideration  of  the  note  has  been  proven.  Certainly 
it  can  not  be  claimed  any  contract  between  the  parties,  partici- 
pated in  and  assented  to  by  both  of  them,  is  proven,  in  which 
the  sum  of  $1400  was  agreed  upon  as  usurious  interest  above 
that  contracted  for  in  the  note. 

Nor  can  it  be  maintained  the  other  statement  of  the  actual 
consideration  of  the  note  is  sustained  by  a  preponderance  of 
the  testimony.  Norton,  the  principal  debtor,  does  not  testify 
that  he  was  to  or  did  take  $800  in  depreciated  Nebraska  cur- 
rency. His  recollection,  on  reflection,  is,  that  it  was  but  $600, 
and  that  the  other  $200  was  paid  in  other  currency.  But  in 
this  statement  he  is  evidently  mistaken.  All  the  testimony 
is,  the  $800  was  paid  in  checks,  and  both  the  bankers  upon 
whom  they  were  drawn  testified  they  were  made  payable  in 
currency;  that  complainant  had  no  Nebraska  funds  on  deposit 
with  them,  and  while  it  is,  perhaps,  true  they  paid  the  checks 
nearly,  if  not  wholly,  in  Nebraska  currency,  they  say  if  Norton 
had  objected  to  taking  it  they  would  have  paid  in  other  cur- 
rency that  would  have  been  satisfactory.  As  respects  the 
value  of  the  lots  put  into  the  loan,  Norton  says  they  were 
of  trifling  value,  and  that  complainant  only  claimed  the  lots  in 
the  aggregate  were  worth  $900;  but  complainant  is  equally 
positive  the  consideration  agreed  upon  was  $1500.  There  is 
very  little*  other  evidence  that  tends  to  strengthen  the  testi- 
mony of  either  party. 

But,  aside  from  any  question  of  variance  between  the  con- 
tract alleged  and  the  proof,  we  are  not  satisfied  it  has  been 
shown,  by  any  preponderance  of  the  evidence,  the  contract 
between  the  parties  was  tainted  with  usury.  No  doubt  the 
proposition  is  correct,  that  if  the  lots  were  put  at  a  fictitious 
value  merely  to  secure  an  unlawful  rate  of  interest  on  the  loan, 
the  transaction  would  be  usurious  and  within  the  purview  of 
the  statute.  Parties  will  not  be  permitted  to  adopt  any  such 
device  to  evade  the  laws  of  the  State  prohibiting  the  taking  of 


1876.]  Mosier  v.  Norton  et  al.  523 

Opinion  of  the  Court. 

usurious  interest.  On  the  other  hand,  such  a  contract  as  the 
parties  made  may  be  valid.  A  party  may  sell  goods  or  lands, 
and  loan  the  consideration  to  the  purchaser,  with  other  funds, 
and  the  remark  of  an  English  judge,  that  a  presumption  arises 
such  a  transaction  is  usurious,  is  not  the  law.  No  legal  infer- 
ence arises  either  way,  but  it  is  simply  a  question  of  fact. 
What  the  contract  really  is,  whether  lawful  or  usurious,  is  a 
matter  of  evidence,  to  be  found  by  the  jury  as  any  other  fact 
in  the  case. 

In  this  case  the  borrower  states  he  would  not  have  purchased 
the  lots  at  all  but  to  obtain  the  loan,  which  he  much  needed. 
That  is,  no  doubt,  true;  but  it  may  also  be  true  the  creditor 
would  not  have  been  willing  to  make  the  loan  had  he  not  been 
able  to  sell  his  real  estate  at  what  he  really  thought  it  was 
worth,  and  still  the  contract  may  have  been  free  from  usury. 
That  depends  on  the  evidence.  The  statement  of  the  debtor 
is,  the  land  was  connected  with  the  loan  as  a  device  to  evade 
the  usury  laws  of  the  State;  but  this  is  met  by  a  broad  and 
unequivocal  denial  by  the  creditor.  As  respects  the  real  value 
of  the  lots  at  the  time  of  the  transaction,  the  testimony  is 
irreconcilably  conflicting.  Evidence  offered  tends  to  show 
the  lots  were  worth  more  than  the  price  at  which  they  were 
put  in,  and  other  testimony,  equally  credible,  tends  to  show 
they  were  of  very  little  value,  perhaps  not  exceeding  fifty  or 
one  hundred  dollars  per  lot.  Complainant  is  positive  he  told 
Norton  that  he  asked  $1500  for  the  lots,  and  that  Norton  took 
time  to  consider  of  the  proposition.  Norton  says  he  did  not 
know  the  vallie  of  the  lots;  but  the  evidence  is  clear  he  ad- 
vised with  two  friends  as  to  the  value,  and  afterwards  closed 
the  contract. 

Under  the  conflicting  evidence  in  the  record,  it  can  not  be 
said  it  is  proven  the  lots  were  put  into  the  loan  at  a  fictitious 
price,  as  a  shift  or  device  to  evade  the  usury  laws  and  secure  a 
greater  rate  of  interest  on  the  amount  of  money  loaned  than 
the  law  allows.  Norton  was  under  no  sort  of  obligation  to 
take  Nebraska  currency  from  the  banks  on  the  checks  for  the 
$800,  and  if  he  did  it  was  his  own  folly.     What  he  says  in 
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regard  to  the  real  estate  tends  more  to  show  he  was  over- 
reached as  to  the  price  he  contracted  to  pay  for  it,  rather  than 
to  establish  the  fact  of  usury.  This,  it  seems  to  us,  is  the 
only  theory  that  can  be  adopted  consistently  with  the  evi- 
dence. 

Complainant  redeemed  the  mortgaged  premises  from  a  sale 
under  a  decree  of  foreclosure  of  a  mortgage  that  was  a  prior 
lien,  and  seeks  to  tack  the  amount  so  paid  to  his  mortgage  in- 
debtedness. This  he  had  the  clear  right  to  do,  and  it  was  indis- 
pensable to  protect  his  rights  under  his  own  mortgage.  As 
that  indebtedness  was  bearing  interest  at  the  rate  of  ten  per 
cent  per  annum,  it  is  equitable  complainant  should  recover 
interest  on  the  sum  advanced  at  the  same  rate.  To  that  extent 
it  relieved  the  obligation  of  Norton.  Moore  v.  Titman,  4A 
111.  367. 

In  1862  complainant  went  into  possession  of  the  mortgaged 
premises.  Ever  since  that  time  he  has  paid  taxes,  made  neces- 
sary repairs,  and  enjoyed  the  rents  and  profits.  A  vast  mass  of 
testimony  has  been  taken  in  regard  to  these  matters,  with  a 
view  to  adjust  the  equities  between  the  parties.  There  does 
not  seem  to  be  much  dispute  as  to  the  rule  the  court  should 
adopt  to  ascertain  the  rents  and  profits  with  which  complain- 
ant should  be  charged,  except  as  to  the  years  1863  and  1864. 
Ordinarily  a  mortgagee  in  possession  is  only  required  to  ac- 
count for  the  actual  receipts,  less  such  sums  as  he  may  have 
paid  out  for  taxes  and  necessary  repairs,  un]ess  where  the  evi- 
dence shows,  by  reasonable  diligence  more  could  have  been 
realized.  Of  course  he  would  be  answerable  for  any  gross 
neglect  which  might  result  in  loss  to  the  mortgagor  whose 
possession  he  holds.  Any  more  stringent  rule  than  this,  it 
seems  to  us,  would  be  unjust  and  unreasonable.  It  is  on  ac- 
count of  the  default  of  the  mortgagor,  that  the  mortgagee  is 
in  possession.  The  theory  of  the  law  is,  he  is  there  to  receive 
the  rents  and  profits  of  the  premises  actually  accruing,  until 
his  claim  is  satisfied.  It  is  without  fault  on  his  part,  and  it  is 
unlike  one  whose  possession  is  wrongful,  and  for  that  reason, 
by  way  of  meting  out  to  him  a  degree  of  punishment,  he  is 
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to  be  charged  with  all   that  could  be  realized  by  the  utmost 
diligence.     McConnel  v.  Ilolohush,  11  111.  61. 

On  the  hearing  the  court  undertook  the  labor  of  adjusting 
the  accounts  in  relation  to  the  rents  and  profits  of  the  mort- 
gaged premises,  the  taxes  paid,  and  the  value  of  the  necessary 
repairs,  and  with  the  conclusion  reached  both  parties  are  dis- 
satisfied. Defendants  have  assigned  cross-errors,  that  the 
court  erred  in  not  dismissing  the  original  bill,  and  in  not  de- 
creeing in  their  favor  on  the  cross-bill,  in  which  they  had 
asked  that  an  account  should  be  taken.  But  we  shall  not  enter 
upon  the  consideration  of  this  branch  of  the  case.  Counsel 
will  not  be  permitted,  by  stipulation  or  otherwise,  for  their 
own  convenience,  to  impose  upon  an  appellate  court  the  per- 
formance of  duties  that  pertain  to  the  office  of  master  in  chan- 
cery. As  was  said  in  Moss  v.  McCall  et  al.  75  111.  190: 
"  Where  accounts  involve  large  sums  of  money,  and  the  testi- 
mony as  to  the  rights  of  the  parties  is  conflicting  and  unsatis- 
factory, in  conformity  with  the  rules  of  chancery  practice,  the 
cause  must  be  referred  to  a  master  to  render  a  concise  and 
accurate  statement,  so  that  the  same  may  be  readily  compre- 
hended, and  any  objection  taken  passed  upon  understanclingly." 
That  is  the  course  that  ought  to  have  been  adopted  in  the  case 
at  bar.  The  testimon}^  in  relation  to  the  rents  and  profits  of 
the  mortgaged  premises,  and  other  matters  of  account  between 
the  parties,  covering  as  it  does  a  period  of  thirteen  years,  is 
necessarily  very  voluminous,  and  to  a  marked  degree  conflict- 
ing. Stating  the  account  is  the  appropriate  work  of  the 
master,  and  this  court  has  had  frequent  occasion  to  say  it  will 
not  undertake  to  perform  it.  Steerev.  Hoagland,  39  111.  264; 
Bressler  v.  McCime,  56  111.  475;  Miner  v.  Touslee,  62  111.  266; 
Groch  v.  Stenger,  65  111.  481.  The  court  should  first  declare, 
by  interlocutory  decree,  the  rights  of  the  parties  and  the  rule 
to  be  adopted  in  stating  the  account,  and  then  refer  the  cause 
to  the  master  in  chancery. 

The  decree  will  be  reversed,  and  cause  remanded;  and  be- 
cause it  was  the  duty  of  complainant  to  have  had  the  cause 
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referred  to  the  master,  and  which  he  did  not  ask  to  have  done, 
the  costs  in  this  court  will  be  equally  divided,  and  each  party 
will  be  adjudged  to  pay  one-half. 

Decree  reversed. 


Carlton  Drake 

v. 
Isaac  E.  Drake. 

1.  Pleading — where  suit  is  brought  in  the  wrong  county.  The  statute 
prohibiting  a  defendant  being  sued  out  of  his  county,  except  in  certain 
cases,  confers  a  mere  privilege  on  him,  which  he  will  be  considered  as  having 
waived,  unless  he  specially  relies  upon  it  by  plea. 

2.  Abatement — that  defendant  is  sued  out  of  his  county.  A  plea  in 
abatement  that  the  defendant  is  improperly  sued  out  of  his  county,  arising 
from  privilege  of  person,  strictly  speaking,  should  be  classed  as  a  plea  to 
the  jurisdiction,  and  conclude  whether  the  court  ought  to  have  further 
conusance  of  the  suit;  but,  according  to  previous  rulings  of  this  court,  the 
plea  will  not  be  obnoxious  to  a  demurrer  if  it  improperly  concludes  by 
praying  judgment  of  the  writ  and  declaration. 

3.  Same — right  to  amend.  Under  the  present  statute  allowing  amend- 
ments to  pleadings,  all  formal  or  technical  objections  may  be  obviated  by 
amendment ;  and  a  plea  that  the  defendant  is  sued  improperly  in  a  county 
other  than  that  of  his  residence,  or  where  found,  is  of  that  substantial  and 
meritorious  character  that  amendments,  either  in  form  or  substance,  should 
be  allowed  to  fairly  present  the  defense. 

Appeal  from  the  Circuit  Court  of  De Kalb  county;  the  Hon. 
Theodore  D.  Murphy,  Judge,  presiding. 

Mr.  Charles  Kellum,  for  the  appellant. 

Mr.  R.  L.  Divine,  and  Mr.  John  J.  McKinnon,  for  the  ap- 
pellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  by  appellee,  against  appellant,  in  the 
DeKalb  circuit  court.     An  alias  summons  to  the  sheriff  of 
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Cook  county  was  served  on  appellant,  and,  at  the  return  term 
of  the  summons,  he  appeared  and  filed  the  following  plea: 

"  State  of  Illinois,  )  In  the  Circuit  Court. 

DeKalb  County,      j  ss'  October  Term,  A.  D.  1873. 

"And  the  said  Carlton  Drake,  in  his  own  proper  person, 
comes  and  defends,  etc.,  when,  etc.,  and  prays  judgment  of  the 
writ  and  declaration  aforesaid,  because  he  says  that,  before  and 
at  the  time  of  the  commencement  of  this  suit,  and  at  all  times 
since  the  commencement  of  this  suit,  the  defendant  has  been, 
and  still  is,  a  resident  of  the  county  of  Cook,  in  the  State  of 
Illinois,  and  has  not  resided  in  the  county  of  DeKalb,  nor 
been  found  in  or  served  with  process  in  said  cause  in  the 
county  of  DeKalb  aforesaid;  and  the  defendant  further  avers 
that  this  action  is  not  a  local  action,  and  this  the  defendant  is 
ready  to  verify,  wherefore  he  prays  judgment  of  the  said  writ 
and  declaration,  and  that  the  same  may  be  quashed. 

Carlton  Drake." 

Appellee  interposed  a  demurrer  to  the  plea,  which  was  sus- 
tained by  the  court.  Thereupon,  appellant  asked  leave  of  the 
court  to  amend  the  plea,  which  was  denied. 

Subsequently,  appellant  pleaded  the  general  issue,  and,  by 
agreement  of  parties,  a  jury  was  waived,  and  the  cause  tried 
by  the  court,  resulting  in  a  judgment  for  appellee  for  $2722.50. 

The  questions  presented  for  our  consideration  are,  did  the 
court  properly  sustain  the  demurrer  to  the  plea,  and,  if  so, 
was  it  error  to  refuse  leave  to  amend  it? 

Since  Kenney  et  ux.  v.  Greer,  13  111.  432,  this  court,  in 
speaking  of  such  pleas,  has  usually  styled  them  pleas  in  abate- 
ment; but  the  form  of  their  commencement  and  conclusion 
has  never  been  the  subject  of  consideration,  except  in  Tiffany 
v.  Spalding,  22  111.  493,  where  it  was  held  that,  in  practice, 
under  our  statute,  it  could  be  a  matter  of  no  moment  whether 
such  plea  is  technically  to  the  writ  or  to  the  jurisdiction;  and 
in  Howe  v.  Thayer,  24  111.  246,  where  the  plea  is  denominated 
a  plea  to  the  jurisdiction  of  the  court,  in  the  nature  of  a  plea 
in  abatement,  it  was  held  that  it  fell  within  the  exception  in 
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the  statute  requiring  pleas  in  abatement  to  be  sworn  to,  and, 
therefore,  no  affidavit  need  accompany  it. 

All  the  cases  since  Kenney  et  ux.  v.  Greer,  supra,  agree  that 
the  statute  confers  a  mere  privilege  on  the  defendant,  which 
he  will  be  considered  as  having  waived,  unless  he  shall  specially 
rely  upon  it  by  plea  interposed  for  that  purpose. 

Strictly  speaking,  the  plea,  doubtless,  should  be  classed  with 
those  of  which  Chitty,  in  his  work  on  Pleading,  (vol.  1,  478,) 
says:  "Some  pleas  in  abatement,  arising  from  privilege  of 
person,  may  be  classed  under  pleas  to  the  jurisdiction,  in 
respect  of  their  affecting  the  jurisdiction  of  the  court,  and 
concluding  whether  the  court  ought  to  have  further  conusance 
of  the  suit,  as,  where  an  attorney  or  officer  of  a  particular 
court,  a  tinner,  or  scholar  of  the  universities,  is  sued  out  of 
the  proper  court."  But,  consistently  with  what  was  said  in 
Tiffany  v.  Spalding,  supra,  and  in  Humphrey  v.  Phillips 
et  al.  57  111.  132,  the  demurrer  should  not  have  been  sustained 
because  the  plea  improperly  concluded  by  praying  judgment 
of  the  writ  and  declaration,  instead  of  praying  judgment 
"whether  the  court  ought  to  have  further  conusance  of  the 
suit."  In  the  latter  case,  it  was  said:  "But  the  right  of  a 
party  to  be  sued  in  the  county  where  he  resides,  and  have  his 
cause  tried  there,  is  statutory,  and  he  ought  not  to  be  denied 
that  right — a  right  to  him,  in  many  instances,  of  the  utmost 
importance — by  any  technical  and  metaphysical  learning  in 
regard  to  pleas  in  abatement." 

Aside  from  this  view,  however,  by  sec.  23  of  the  amended 
Practice  Act,  in  force  July  1,  1872,  (R.  L.  1874,  p.  778,)  it 
is  enacted  that,  "at  any  time  before  final  judgment  in  a 
civil  suit,  amendments  may  be  allowed  on  such  terms  as  are 
just  and  reasonable,  introducing  any  party  necessary  to  be 
joined  as  plaintiff  or  defendant,  discontinuing  as  to  any  joint 
plaintiff  or  joint  defendant,  changing  the  form  of  the  action, 
and  in  any  matter,  either  of  form  or  substance,  in  any  process, 
pleading  or  proceeding  which  may  enable  the  plaintiff  to  sus- 
tain the  action  for  the  claim  for  which  it  was  intended  to  be 
brought,  or  the  defendant  to  make  a  legal  defense." 
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The  object  and  necessary  effect  of  this  section  is,  to  do  away 
with  all  merely  technical  or  formal  objections  in  regard  to  the 
pleadings,  or,  at  least,  to  obviate  the  effect  which  they  had  at 
common  law,  as  well  as  to  bring  the  parties  speedily  to  a  trial 
on  the  merits;  and  we  are  of  opinion  the  defense  attempted 
to  be  set  np  by  this  plea,  when  interposed  in  good  faith,  is  of 
that  substantial  and  meritorious  character,  that  any  amend- 
ment of  the  plea,  either  in  form  or  substance,  essential  to  its 
proper  presentation,  is  within  the  spirit  as  well  as  the  language 
of  the  section,  and  should  be  allowed. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Maetin  Andrews 

v. 

The  People  ex  rel.  Julian  S.  Rumsey. 

1.  Special  assessments— park  in  West  Chicago.  The  net  damages  for 
taking  property  for  the  park  and  boulevards  in  West  Chicago,  are  the 
amounts  required  to  be  paid  to  the  owners  for  the  taking  of  their  land,  and 
this  is  the  cost  which  is  meant  in  the  provision  of  the  statute  limiting  the 
amount  of  the  cost  of  the  improvement.  But  even  if  the  assessment  exceeded 
the  sum  limited,  the  objection  should  be  made  before  confirmation. 

2.  Same — supplemental  park  act — submission  to  vote.  Where,  by  a  vote 
of  the  people,  under  the  original  Park  Act,  the  park  commissioners  became 
corporate  authorities,  for  the  purpose  of  constructing  and  maintaining  cer- 
tain public  improvements,  it  was  held,  that  the  legislature  might  regulate 
and  modify  their  powers  and  duties  without  submitting  the  supplemental 
act  to  a  vote. 

3.  Same — whether  property  is  benefited.  It  is  too  late,  on  application  for 
judgment  against  lands  for  special  assessments,  to  insist  that  the  property 
is  not  benefited  to  the  amounts  assessed  thereon.  The  judgment  confirming 
the  assessment  is  conclusive  upon  the  question,  and  can  not  be  attacked  col- 
laterally. 

4.  Same — notice  of  application  for  judgment.  Under  the  acts  relating 
to  the  park  and  boulevards  in  West  Chicago,  and  assessments  therefor,  on 
application  for  judgment  for  unpaid  assessments,  a  notice  of  the  application 
published  three  times,  for  three  successive  weeks,  is  all  that  the  statute  re- 
quired. 

34— 83d  III 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  Gr.  Rogers,  Judge,  presiding. 

Mr.  John  P.  Wilson,  for  the  appellant. 

Messrs.  Holden  &  Moore,  and  Mr.  John  M.  Rountree,  for 
the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  of  the  circuit  court  of 
Cook  county,  ordering  the  sale  of  the  lands  of  appellant,  as 
delinquent,  for  the  amount  of  certain  special  assessments,  for 
park  purposes,  in  the  town  of  West  Chicago,  and  for  State  and 
county  taxes.  Judgment  to  that  eifect  had  been  rendered  by 
the  county  court,  on  application  of  the  relator,  as  county  treas- 
urer, under  a  statute  now  repealed.  The  case  was  before  the 
circuit  court  on  appeal  from  the  county  court. 

It  is  insisted  that  special  assessment  is  illegal,  on  the  ground 
that  the  cost  of  the  parks  and  boulevards,  for  which  it  is  levied, 
exceeds  the  limitation  fixed  by  statute.  In  support  of  this 
proposition  it  is  contended,  that  in  cases  where  land  was  con- 
demned, and  the  benefits  were  deducted  from  the  damages,  to 
ascertain  the  net  damages  to  be  paid  the  owner,  the  total  dam- 
ages and  not  the  net  damages  are  the  measure  of  the  cost. 
This  position  is  not  sound.  The  net  damages  were  the  amount 
which  was  required  to  be  paid  to  the  owner  for  the  taking  of 
his  land,  and  this  is  the  cost  which  is  meant  in  the  provision 
of  the  statute  limiting  the  amount  of  the  cost  of  the  improve- 
ment. The  point  made,  if  tenable,  should  have  been  made 
before  the  court  which  confirmed  the  assessment,  and  could 
not  be  heard  in  this  proceeding. 

Again,  it  is  contended  that  the  supplemental  act,  approved 
April  £9,  1869,  relating  to  this  improvement,  is  inoperative 
and  void,  because  it  was  not  submitted  to  the  vote  of  the  peo- 
ple. By  the  vote  of  the  people  upon  the  original  act,  the  park 
commissioners  became  "corporate  authorities,"  for  the  purpose 
of  constructing  and  maintaining  these  improvements.     Being 
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such  corporate  authorities,  it  was  competent  for  the  legislature 
to  regulate  and  modify  their  powers  and  duties,  although  it 
could  not,  without  the  consent  of  such  corporate  authorities, 
compel  them  to  assume,  in  behalf  of  the  corporation,  additional 
pecuniary  obligations. 

Again,  it  is  objected  that  the  lands  in  question  are  sub- 
jected to  assessment  to  pay  for  an  improvement,  in  part,  in 
the  town  of  Jefferson,  and  that  the  "park  tax"  is  for  a  like 
purpose.  The  record  does  not  show  that  any  part  of  the  as- 
sessment upon  property  in  West  Chicago,  or  any  part  of  the 
tax  called  the  "  park  tax,"  is  to  pay  for  any  part  of  the  im- 
provement to  be  made  in  the  town  of  Jefferson. 

Another  objection  made  is,  that  it  does  not  appear  that  the 
property  is  benefited  to  the  amount  assessed  thereon.  This 
question  was  settled  by  the  judgment  of  the  court  fixing  the 
amount  of  the  assessment.  This  is  a  proceeding  to  collect  the 
assessment.  The  former  judgment  can  not  be  attacked  col- 
laterally. The  court  rendering  that  judgment  had  jurisdiction, 
and  its  judgment  is  final. 

The  objection  that  two  full  weeks  did  not  intervene  between 
the  first  notice  of  application  to  the  court  for  the  appointment 
of  assessors,  can  not  prevail.  The  law  required  notice  to  be 
published  three  times,  for  three  successive  weeks.  The  notices 
in  this  case  were  published  first  on  Friday,  May  6,  and  again 
throughout  the  succeeding  week,  and  also  on  each  of  the  first 
three  days  of  the  third  week.  This  is  a  compliance  with  the 
statute.  Garrett  v.  Moss,  20  111.  549;  Madden  v.  Cooper,  47 
111.  359. 

There  are  some  other  points  made  by  appellant,  but  it  is 
believed  each  and  every  of  them,  as  well  as  those  already  passed 
upon,  have  heretofore  been  decided  by  this  court  adversely  to 
the  objector,  and  most  of  them  are  settled  in  the  Brislin  case, 
(80  111.  423.)     We  need  consider  them  no  farther. 

The  judgment  below  is  affirmed. 

Judgment  affirmed. 
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John  Knott 

v. 

The  People  of  the  State  of  Illinois. 

1.  Keplevin — "power  of  court  to  order  restoration  of  property  taken  from 
plaintiff  before  trial.  Where  property  is  replevied  before  a  justice  of  the 
peace,  and  an  appeal  taken  to  the  circuit  court,  if  the  defendant  in  replevin 
and  another  take  the  same  from  the  plaintiff  and  place  it  beyond  his  reach, 
the  circuit  court  will  have  the  rightful  power  to  enter  a  rule  upon  them  to 
restore  it  to  the  plaintiff,  and  punish  them  by  fine  and  imprisonment  for 
disobedience* 

2.  Practice — affidavits  too  late  after  rule.  After  a  party  has  been  ruled 
to  restore  property  taken  by  him  from  a  party  replevying  the  same,  and  has 
refused  to  obey  the  order,  and  has  entered  into  a  recognizance  to  appear 
and  answer  for  contempt,  it  will  be  too  late  to  present  affidavits  in  respect 
to  the  propriety  of  the  rule. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  W.  A.  Phelps,  for  the  appellant. 

Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court: 

On  January  4,  1876,  Loren  Love  executed  and  delivered  to 
John  Knott  arid  Mary  Knott  a  chattel  mortgage  upon  certain 
articles  of  property  therein  described,  to  secure  the  payment 
of  certain  notes  therein  specified,  which  mortgage  contained 
the  usual  stipulations  for  taking  possession  and  selling  by  the 
mortgagees  on  certain  contingencies.  Some  one  or  more  of 
the  contingencies  having  occurred,  as  the  mortgagees  believed, 
they  caused  some  of  the  property  to  be  seized,  and  advertised 
the  same  for  sale  to  satisfy  the  indebtedness.  About  the  25th 
of  February,  1876,  the  mortgagor,  Love,  instituted  an  action  of 
replevin  before  a  justice  of  the  peace,  to  regain  the  possession 
of  the  property,  and  it  was  delivered  to  him  under  the  writ  of 
replevin.  On  the  trial  before  the  justice  of  the  peace,  had  on 
the  1st  day  of  March,  1876,  the  magistrate  dismissed  the  suit 

*  See,  also,  The  People  ex  rel.  v.  Neill  et  al.  74  111.  68. 
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for  want  of  jurisdiction.  From  this  judgment  the  plaintiff 
prayed  an  appeal,  and  perfected  the  same  on  March  3,  1876. 

On  the  morning  of  the  2d  day  of  March,  appellant,  with 
the  aid  of  one  John  Fogarty,  again  seized  the  property,  took 
it  out  of  the  possession  of  Love,  and  disposed  of  it  in  such 
manner  as  to  place  it  beyond  the  reach  of  Love,  or  of  the  officers 
of  the  law.  The  replevin  suit  being  taken  to  the  circuit 
court  by  plaintiff's  appeal,  he,  on  the  4th  day  of  March, 
moved  the  court  for  a  rule  upon  Fogarty  and  Knott,  to  show 
cause,  by  the  6th  day,  why  they  should  not  return  to  the  plain- 
tiff the  property  so  seized,  which  rule  was  duly  served  on  the 
parties.  No  cause  having  been  shown  by  Fogarty,  the  court, 
on  the  7th  of  March,  ordered  that  Fogarty  restore  the  prop- 
erty to  Love  by  Thursday  morning,  March  9,  or,  in  default 
thereof,  that  he  be  attached  for  contempt.  The  order  as 
against  Knott  was  extended  to  Friday,  March  10.  On  that  day 
Fogarty  and  Knott  appeared  and  entered  a  motion  to  vacate 
and  set  aside  the  orders  theretofore  made.  In  support  of  and 
against  the  same,  affidavits  were  read,  and  the  motion  denied, 
and  thereupon  an  order  was  entered  requiring  Knott  to  restore 
the  property  to  the  plaintiff,  Love,  before  Monday  morning 
next,  March  13,  and  Fogarty  do  the  same,  or  show  cause,  by 
the  same  day,  why  he  should  not  be  attached  for  contempt  of 
court.  On  March  13,  on  plaintiff's  motion,  the  defendant 
Knott  was  ruled  to  show  cause  by  the  next  day,  the  14th,  why 
he  should  not  be  attached  for  contempt,  in  disobeying  the  per- 
emptory rule  upon  him  to  restore  the  property.  On  a  further 
extension  of  the  rule  to  the  16th,  Fogarty  and  Knott  were 
required,  while  the  court  advised  in  the  premises,  to  enter  into 
recognizances  to  appear  on  the  20th,  to  hear  and  abide  the 
judgment  of  the  court  in  the  premises. 

On  the  20th,  the  defendants  filed  certain  affidavits,  which, 
on  motion  by  plaintiff,  the  court  ordered  to  be  striken  from 
the  files,  and  it  then  and  there  appearing  to  the  court  that 
neither  of  the  defendants  had  complied  with  the  order  of  the 
court,  by  restoring  the  property  to  the  plaintiff,  Love,  the 
court  thereupon  caused  the  defendants  to  be  arraigned  at  the 
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bar  of  the  court;  and  they  having  failed  to  show  any  cause 
why  they  had  not  complied  with  the  order  of  the  court  in  the 
premises,  it  was  thereupon  ordered  that  the  defendants,  Fogarty 
and  Knott,  be  committed  to  the  county  jail  for  the  period  of 
twenty  days,  and  that  each  pay  a  fine  of  ten  dollars  and  the 
costs  of  the  proceedings,  and  that  they  stand  committed  until 
the  fine  and  costs  were  paid. 

To  this  order,  Knott  excepted,  and  prayed  an  appeal  to  this 
court,  which  was  granted. 

The  affidavits  filed  on  the  20th  were  not  in  order,  for  appel- 
lant had  entered  into  a  recognizance  to  appear  on  that  day  to 
hear  and  abide  the  judgment  of  the  court  in  the  premises,  the 
proofs  having  been  taken  and  closed.  Appellant  then  stood 
before  the  court  as  in  contempt  of  an  order  which  the  court 
had  a  right  to  enter.  The  proofs  satisfactorily  show,  while 
the  action  of  replevin  was  pending,  appellant,  in  defiance  of 
that  fact,  and  in  contempt  of  the  law,  took  the  property  out 
of  the  possession  of  the  replevisor,  and  placed  the  same  be- 
yond the  reach  of  the  law,  proceedings  then  pending  in  which 
his  right  so  to  do  was  involved,  the  result  of  which  he,  as  a 
law  abiding  citizen,  should  have  patiently  awaited. 

"We  do  not  see,  under  the  circumstances,  that  the  judgment 
of  the  court  was  improper,  or  more  severe  than  the  nature  of 
the  case  demanded.  The  citizen  must  respect  the  law,  and 
obey  the  lawful  mandates  of  a  court  having  competent  juris- 
diction of  the  subject,  otherwise  anarchy  and  lawlessness  will 
prevail  to  such  an  extent,  if  not  checked,  as  to  destroy  all 
government. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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The  City  of  Elgin 

v. 

Lewis  S.   Eaton. 

1.  Municipal  corporation — injury  from  change  of  grade  of  streets. 
Under  the  constitutional  provision  that  "  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  compensation,"  if  injury  to  private 
property  is  sustained  by  changing  the  grade  of  a  street,  the  municipal  cor- 
poration causing  the  same  to  be  made  will  be  liable  to  the  owner  in  dam- 
ages. 

2.  Eminent  domain — act  relating  to,  not  retrospective.  The  laws  in 
force  at  the  time  a  city  enters  upon  a  public  improvement  of  a  street,  by 
changing  its  grade,  will  fix  and  determine  the  right  of  a  property  holder  to 
damages,  and  it  can  not  be  altered  by  subsequent  legislation. 

8.  Same — measure  of  damages.  If  private  property  is  damaged  by  a 
change  in  the  grade  of  a  street,  the  recovery  must  be  measured  by  the  extent 
of  the  pecuniary  loss.  If  it  is  benefited  as  much  as  damaged,  there  can  be 
no  recovery,  and  it  is  error  to  refuse  testimony  to  show  that  fact. 

4.  Same — evidence — profile  of  grade.  In  a  suit  by  the  owner  of  a  house 
and  lot  to  recover  damages  growing  out  of  a  change  in  the  grade  of  a  street, 
after  the  work  is  commenced  and  before  its  completion,  the  profile  of  the 
proposed  improvement  is  proper  evidence  against  the  city. 

5.  Execution — against  city.  It  is  error  to  award  an  execution  against 
a  city. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
Hiram  H.  Cody,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  the  appellee  against  the 
appellant,  to  recover  damages  for  injuries  claimed  to  have  been 
occasioned  by  the  grading  of  Jackson  and  Bridge  streets,  in 
Elgin,  along  and  in  front  of  the  plaintiff's  premises. 

Mr.  Etjg-ene  Clifford,  for  the  appellant. 

Messrs.  Botsford,  Barry  &  "Wilcox,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  city  of  Elgin,  by  ordinance,  required  Jackson  and  Bridge 
streets  to  be  brought  to  grade,  and  in  prosecuting  the  work  it 


536  City  of  Elgin  v.  Eaton.  [Sept.  T. 

Opinion  of  the  Court. 

was  brought  below  the  base  of  appellee's  house,  and  when  the 
grade  of  the  street  was  completed,  the  level  of  the  street  would 
be  about  six  feet  lower  than  the  ground  on  which  his  house 
stood.  And  it  appears  that  to  remove  the  house  back  farther 
from  the  streets,  and  to  grade  his  yard  so  as  to  come  to  the 
level  of  the  streets,  would  cost  from  $700  to  $1000,  but  it  also 
appears  that  the  property  would  then  be  enhanced  to  a  greater 
value  than  its  present  worth  and  the  cost  of  making  the  change. 
It  also  appears,  that  it  would  cost  $300  or  $400  to  wall  up  the 
bank  occasioned  by  the  cut  to  bring  the  street  down  to  the 
grade  fixed  by  the  profile  of  the  work.  The  evidence  tends 
strongly  to  prove  that  the  house  and  lots  upon  which  it  is 
erected  are  worth  as  much  or  more  than  before  the  change  in 
the  grade  was  made. 

Plaintiff  sued  the  city  to  recover  damages,  and  on  a  trial  in 
the  court  below  he  recovered  a  verdict  for  $1000,  and  the  court, 
after  overruling  a  motion  <for  a  new  trial,  rendered  a  judgment 
on  the  verdict,  and  defendant,  to  reverse  the  same,  prosecutes 
this  appeal,  and  assigns  various  errors. 

It  is  first  urged,  that  a  municipal  corporation  is  not  liable 
for  damages  growing  out  of  grading  their  streets.  This  was, 
no  doubt,  true,  before  the  adoption  of  our  present  constitution. 
Article  2,  sec.  13,  declares,  that  "  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensation." 
Now,  this  was  private  property,  and  the  improvement  was 
being  made  for  public  use,  and  if  the  property  was  damaged 
thereby,  appellee  is  entitled  to  just  compensation  for  such  dam- 
age. If  injury  was  sustained,  it  was  for  public  use.  See  City 
of  Pekin  v.  Brereton,  67  111.  477,  and  City  of  Shawneetovm  v. 
Mason,  82  111.  337.  These  cases  fully  establish  the  rule,  that 
if  a  person  is  damaged  in  making  such  improvement,  he  may 
recover. 

In  this  case  the  city  entered  upon  the  improvement  of  the 
street  after  the  adoption  of  our  present  constitution,  and  before 
the  passage  of  our  Eminent  Domain  Law.  The  rights  of  the 
parties  were  then  fixed,  and  can  not  be  altered  by  subsequent, 
legislation,  and  the  right  to  recover  damages  was  given  by  the 
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constitution;  and  inasmuch  as  the  city  failed  to  have  them 
assessed  as  they  might  have  been  under  the  Eminent  Domain 
Law,  then  in  force,  the  action  will  lie  for  their  recovery.  See 
The  People  v.  McRoberts,  62  111.  38.  Failing  to  provide 
compensation  for  the  damages,  the  city  became  liable  to  an 
action.  Clayourgh  v.  City  of  Chicago,  25  111.  535.  The 
failure  to  have  the  damages  ascertained,  if  there  were  any,  and 
provide  the  means  to  pay  the  same,  was  an  omission  of  duty 
which  rendered  the  body  liable  to  an  action. 

The  question  then  presents  itself,  what  was  the  measure  of 
damages?  In  the  case  of  Shawneetown  v.  Mason,  supra,  it 
was  said:  "  The  true  question  is,  whether  the  property  was  in- 
jured by  the  improvement.  If  not,  then  there  is  no  damage, 
and  can  be  no  recovery.  If  there  is,  then  the  recovery  must 
be  measured  by  the  extent  of  the  loss.  If  the  property  is 
worth  as  much  after  the  improvement  as  before,  then  there  is 
no  damage  done  the  property.  If  the  benefits  received  from 
making  the  improvement  are  equal  to  or  greater  than  the  loss, 
then  the  property  is  not  damaged  for  public  use.  We  appre- 
hend there  can  be  no  damage  to  property  without  a  pecuniary 
loss.  If  there  is  no  depreciation  in  value  there  is  no  damage, 
and  if  no  injury,  then  there  should  be  no  recovery."  See  Chi- 
cago and  Pacific  Railroad  Co.  v.  Francis,  70  111.  238,  where 
this  doctrine  is  announced.  The  court  should  have  admitted 
the  evidence  offered,  to  prove  the  value  of  the  property  before 
and  after  the  improvement  was  made. 

It  is  insisted  that  the  court  erred  in  permitting  appellee  to 
introduce  the  profile  of  the  improvement,  and  prove  the  extent 
of  the  damage  that  would  be  sustained  when  the  work  should 
be  completed.  In  the  case  of  The  Jacksonville  and  Savanna 
Railroad  Co.  v.  Kidder,  21  111.  131,  it  was  held  to  be  error, 
in  a  case  of  the  assessment  of  damages  sustained  by  the  con- 
struction of  a  railroad,  to  reject  the  plans  and  estimates  of 
the  company  as  evidence  in  the  case.  That  case  seems  to  be 
identical  in  principle  with  this,  and  is  of  controlling  authority. 

From  what  has  been  said,  it  will  be  seen  that  a  portion  of 
appellee's  instructions  were  wrong,  and  highly  calculated  to 
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mislead  the  jury,  and  we  think  must  have  had  that  effect.  It 
is  admitted  that  it  was  error  to  award  execution  against  the 
city. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Woodford  G.  McDowell  et  al. 


Samuel  Stewart. 

1.  Chattel  mortgage — as  to  acknowledgment.  A  chattel  mortgage,  as 
between  the  parties,  is  valid,  without  any  acknowledgment;  but  without  the 
acknowledgment,  it  has  no  effect  upon  the  rights  of  third  parties  acting  in 
good  faith,  and  notice  of  such  a  mortgage  does  not  prevent  a  creditor  from 
subjecting  the  property  to  the  payment  of  his  debt. 

2.  Same — effect  of  a  false  certificate  of  acknowledgment.  Where  a  mort- 
gagor requested  a  justice  of  the  peace  to  go  to  the  office  of  the  mortgagee, 
which  was  in  a  different  town  from  that  in  which  the  justice  and  mortgagor 
resided,  and  the  justice,  in  the  absence  of  the  mortgagor,  at  the  request  of 
the  mortgagee,  added  his  certificate  of  acknowledgment  to  a  chattel  mort- 
gage, in  due  form :  Held,  that  the  certificate  was  false,  and  that  the  mortgaged 
property  was  liable  to  levy  and  sale,  on  execution  against  the  mortgagor. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Nathaniel  J.  Pillsbury,  Judge,  presiding. 

Mr.  A.  E.  Harding,  and  Mr.  H.  H.  McDowell,  for  the 

appellants. 

Mr.  D.  L.  Mtjrdock,  Mr.  C.  C.  Strawn,  and  Mr.  S.  S.  Law- 
rence, for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Appellants,  being  sued  on  a  bond  which  they  had  executed 
in  a  certain  action  of  replevin,  set  up,  as  defense,  that  the 
suit  was  not  tried  upon  its  merits,  and  that  the  plaintiff  therein 
was  entitled  to  the  possession  of  the  property  by  virtue  of  a 
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chattel  mortgage  executed  by  one  Robert  J.  Johnson.  The 
defendant  in  the  replevin  suit  was  the  sheriff  of  the  county, 
and  he  claimed  the  property  by  virtue  of  three  writs  of  fi.  fa. 
against  Robert  J.  Johnson. 

The  points  made  on  the  ruling  of  the  court  below  are  all 
disposed  of  by  the  determination  of  the  question, — was  the 
chattel  mortgage  from  Johnson  to  the  plaintiff  in  the  replevin 
suit  acknowledged  in  conformity  with  the  statute? 

The  instrument  introduced  in  evidence  as  such  mortgage 
purported  to  have  been  so  acknowledged,  but  the  evidence  suc- 
cessfully contradicts  it 

Johnson  and  the  justice  of  the  peace  both  reside  in  Avoca 
township,  and  the  mortgagee  resides  in  Indian  Grove  township, 
in  which  is  the  village  of  Fairbury.  On  the  day  the  instru- 
ment purports  to  have  been  acknowledged,  Johnson  and  the 
justice  of  the  peace  were  in  Fairbury,  and  Johnson  requested 
the  justice  to  go  to  the  office  of  the  mortgagee,  which  he  did. 
When  he  arrived  at  the  office,  Johnson  being  absent,  the  mort- 
gagee told  him  he  had  a  mortgage,  of  which  he  wished  him  to 
take  the  acknowledgment,  and  he  thereupon  added  his  certi- 
ficate of  acknowledgment.  Johnson,  the  justice  of  the  peace 
and  the  mortgagee,  all  concur  in  saying  that  Johnson  was  not 
present  when  the  certificate  of  acknowledgment  was  affixed, 
and  that  the  fifty  head  of  hogs  were  not  then  included  in  the 
description  of  the  property  in  the  mortgage,  but  were  added, 
afterwards,  by  the  mortgagee, — as  he  says,  with  the  consent  of 
Johnson.  Both  the  justice  and  Johnson  positively  swear  that 
Johnson  did  not  at  any  other  time  acknowledge  the  execution  of 
the  mortgage,  and  in  this  no  one  contradicts  them.  They  also 
swear  that  Johnson's  name  was  not  to  the  instrument  when 
the  justice  affixed  his  certificate,  but  the  mortgagee  swears  that 
it  was. 

It  is  very  clear  that  the  certificate  of  acknowledgment  is 
false,  and  that  the  statute  was  not,  in  fact,  complied  with  in 
that  regard. 

Whether  notice  was  conveyed  to  parties  as  well  by  the  in- 
strument, as  thus  executed,  as  it  would  have  been  had  the  law 
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been  faithfully  observed,  is  not  for  us  to  inquire.  As  between 
the  parties,  it  was  valid  without  any  acknowledgment;  but, 
without  the  acknowledgment,  it  has  no  effect  upon  the  rights 
of  third  parties  acting  in  good  faith.  Porter  v.  Dement,  35 
111.  478.  In  such  case,  actual  notice  of  the  mortgage  does  not 
prevent  the  creditor  from  asserting  his  right  to  subject  the 
property  to  the  payment  of  his  debt.  Frank  v.  Miner,  50 
111.  444;  Forrest  v.  Tinkham,  29  id.  141 ;  VanPelt  v.  Knight, 
19  id.  535;  Sage  v.  Browning,  51  id.  217.  "  There  is  no  want 
of  good  faith  on  the  part  of  a  creditor  in  levying  upon  his 
debtor's  property  included  in  a  chattel  mortgage  which  the  law 
declares  void  as  to  him."    Porter  v.  Dement,  supra. 

The  rulings  of  the  court  below  in  regard  to  the  instructions 
and  the  admission  of  evidence,  were  in  harmony  with  the 
views  we  have  expressed,  and  therefore  demand  no  special  con- 
sideration. 

We  are  unable  to  discover  any  error  in  the  record,  and  the 
judgment  will,  therefore,  be  affirmed. 

Judgment  affirmed. 


Levi  M.  Clayes 

v. 
Jacob  H.  White. 

1.  Action — to  recover  money  paid  on  judgment,  after  reversal.  If  a  judg- 
ment, after  collection,  is  reversed  in  this  court,  the  plaintiff  in  it  will 
become  liable  to  the  defendant  for  the  amount  collected  by  him  on  it, 
including  costs. 

2.  Former  recovery — as  to  costs  after  reversal.  Where,  after  the  re- 
versal of  a  judgment,  suit  is  brought  by  the  defendant  to  recover  back  money 
paid  by  him  in  satisfaction  of  the  same  and  costs,  a  judgment,  on  dismissal 
of  the  prior  suit  against  the  plaintiff  therein,  for  costs,  will  not  present  a 
bar  to  a  recovery  of  the  costs  paid. 

3.  Action — splitting  of  entire  demand.  A  party,  who  has  paid  a  judg- 
ment and  costs  before  its  reversal,  if  he  seeks  to  recover  back  the  same,  can 
not  split  his  demand  and  recover  the  damages  paid  in  one  action  and  the 
costs  in  another,  and,  after  suit  for  the  entire  demand,  the  defendant  can 
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not,  by  any  act  of  his,  compel  the  plaintiff  to  recover  the  costs  in  one  suit 
and  the  damages  in  another. 

4.  Former  adjudication — of  the  Supreme  Court,  binding.  A  decision  of 
this  court,  on  appeal,  holding  that,  as  the  plaintiff  had  sued  the  defendant 
as  a  simple  indorser  of  a  note,  he  was  concluded  from  urging  his  liability 
as  guarantor,  will  be  conclusive  upon  the  question  in  any  subsequent  suit. 

5.  Assignment — when  suit  against  maker  is  not  availing.  If  the  maker 
of  a  note,  at  any  time  after  its  maturity,  has  property,  real  or  personal, 
liable  to  execution,  sufficient  to  pay  the  note,  it  can  not  be  claimed  a  suit 
would  have  been  unavailing. 

6.  Same — excuse  of  diligence.  The  want  of  knowledge  on  the  part  of  the 
assignee  of  a  note  of  property  of  the  maker,  is  not  a  sufficient  excuse  for 
want  of  proper  exertions  to  collect  its  amount  of  the  maker. 

7.  The  fact  that  the  maker's  property  is  incumbered,  does  not  furnish 
sufficient  reason  for  a  failure  to  levy  upon  it,  unless  the  assignee  is  prepared 
to  show  that  the  incumbrance  was  valid  and  a  levy  would  prove  wholly 
unavailing. 

8.  Same — burden  of  proof.  In  a  suit  by  the  assignee  against  the  assignor 
of  a  note,  where  diligence  by  suit  against  the  maker  is  not  shown,  the  bur- 
den of  proof  is  upon  the  plaintiff  to  establish  the  insolvency  of  the  maker. 

9.  New  trial  —  newly  discovered  evidence.  A  new  trial  will  not  be 
granted  on  account  of  newly  discovered  evidence  which  is  merely  cumula- 
tive. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Sidney  H.  Harris,  Judge,  presiding. 

Messrs.  Barber  &  Logan,  for  the  appellant. 

Mr.  Egbert  Phelps,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

In  1858,  one  Zeigfeldt  made  and  delivered  his  promissory 
note  to  Peter  Folkers  for  $200,  due  November  10,  1860,  with 
interest  at  the  rate  of  ten  per  cent.  Folkers  indorsed  the  note 
to  appellee.  "White  and  he  sold  the  note  to  appellant,  Clayes, 
and  indorsed  it  in  blank. 

In  1861,  appellant  brought  suit  against  appellee,  as  indorser 
of  the  note,  and  obtained  judgment.  Appellee  appealed  from 
the  judgment  to  this  court,  and  the  judgment  was  reversed 
and  the  cause  remanded.     Before,  however,  the  final  judgment 
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was  rendered  in  this  court,  an  execution  was  issued  in  the  cir- 
cuit court  for  the  amount  of  judgment  and  costs  against  appel- 
lee, which  he  paid. 

This  action  was  brought  to  recover  back  the  amount  paid  in 
satisfaction  of  the  original  judgment  and  costs.  On  the  trial 
in  the  circuit  court,  the  defense  mainly  relied  upon  by  appel- 
lant was,  that  Zeigfeldt,  the  maker  of  the  note,  was  insolvent, 
and,  in  consequence  of  the  insolvency,  appellee  was  liable  for 
the  amount  of  the  note  and  interest. 

Under  the  contract  of  sale  and  indorsement,  much  evidence 
was  introduced  by  the  respective  parties  as  to  the  solvency  and 
insolvency  of  the  maker  of  the  note,  and  the  jury  returned  a 
verdict  in  favor  of  appellee  for  $634.97,  upon  which  the  court, 
after  overruling  a  motion  for  a  new  trial,  rendered  judgment. 

"When  the  judgment,  which  appellant  had  recovered  of 
appellee,  was  reversed,  appellant  became  liable  to  repay  appel- 
lee the  amount  he  had  collected  upon  that  judgment.  Upon 
this  question  there  can  be  no  doubt.  Camp  v.  Morgan,  21 
111.  255. 

It  is  claimed,  however,  by  appellant  that,  after  his  judgment 
was  reversed  and  a  remanding  order  had  been  filed,  he  dis- 
missed his  case,  and,  on  dismissal,  judgment  went  against  him, 
and  in  favor  of  appellee,  for  all  costs;  and  even  if  appellee 
could  recover  the  damages  which  he  paid  in  satisfaction  of  the 
judgment,  he  could  not  recover  the  costs,  as  the  judgment  for 
costs  rendered  on  dismissal  is  a  bar  to  a  second  recovery. 

The  judgment  for  costs  rendered  on  the  dismissal  was  en- 
tered sometime  after  appellee  had  instituted  this  action.  It 
followed  the  dismissal,  as  a  matter  of  course;  but  we  are 
aware  of  no  authority  that  would  hold  a  judgment  of  that 
character  a  bar  to  a  recovery  in  a  case  like  this.  When  appel- 
lee brought  this  action,  he  was  bound  to  sue,  not  only  for  the 
damages  paid,  but  also  for  such  costs  as  appellant  collected  of 
him.  He  could  not  split  his  demand,  and  recover  the  damages 
in  one  action  and  the  costs  collected  by  appellant  of  him  in 
another;  nor  could  appellant,  by  any  act  on  his  part,  after  the 
action  was  commenced  for  the  entire  demand,  compel  appellee 
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to  split  his  demand,  and  recover  the  costs  in  one  action  and 
the  damages  in  another.  If  appellant  had  paid  appellee  the 
judgment  rendered  for  the  costs,  no  recovery  could  have  been 
had  in  this  action  for  the  amount  so  paid,  but  the  evidence  fails 
to  show  payment. 

It  is  claimed  the  judgment  embraced  $28.50,  appellee's 
witness  fees,  which  he  never  paid.  The  evidence  on  this  point 
was  conflicting,  and  it  was  for  the  jury  to  determine,  from  all 
the  proof,  whether  it  had  been  paid  or  not,  and  we  can  not 
say  the  finding  was  contrary  to  the  weight  of  evidence. 

The  court  excluded  evidence  offered  by  appellant  to  prove  a 
guaranty  of  payment  made  by  appellee  at  the  time  he  sold  the 
note,  and  in  this  it  is  claimed  the  court  erred. 

When  this  case  was  before  this  court  at  a  former  term,  it 
was  held  that  appellant,  having  elected  to  fix  appellee's  lia- 
bility as  the  conditional  one  of  assignor,  and  sued  him  as  such, 
was  concluded  from  setting  up  a  different  and  absolute  liability 
as  guarantor.  See  Clayes  v.  White,  65  111.  357.  The  decision 
then  rendered  is  conclusive  upon  the  question  raised. 

The  appellant  also  urges  that  the  court  erred  in  giving 
instructions  numbered  10,  15,  22  and  23,  for  appellee.  We 
do  not  find  any  of  the  instructions  printed  in  the  abstract,  as 
they  should  be  when  a  question  is  raised  upon  them.  We 
have,  however,  gone  to  the  record,  and,  upon  an  examination, 
instruction  number  10,  in  substance,  directs  the  jury  that  if 
they  find,  from  the  evidence,  that  Zeigfeldt,  at  any  time  after 
the  note  became  due,  had  property,  real  or  personal,  liable  to 
execution,  sufficient  to  pay  the  note,  then  the  jury  may  pre- 
sume that  a  suit  against  Zeigfeldt,  the  maker,  would  have 
been  availing.  To  this  we  perceive  no  objection  whatever.  It 
could  not  mislead,  and  the  principle  announced  seems  to  be 
without  objection. 

The  15th  instruction,  in  substance,  declares,  the  want  of 
knowledge  on  the  part  of  appellant  of  property  of  the  maker 
of  the  note,  if  he  had  property,  did  not  excuse  the  appellant 
from  proper  exertions  to  collect  from  the  maker. 
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Instruction  number  22  announces  the  rule  established  by  this 
court  in  Roberts  v.  Haskell,  20  111.  59,  that  property  incum- 
bered does  not  furnish  a  sufficient  reason  for  a  failure  to  levy 
upon  it,  unless  the  party  omitting  to  do  so  is  prepared  to  show 
that  the  incumbrance  was  valid,  and  a  levy  would  have  been 
wholly  unavailing. 

The  31st  instruction,  in  substance,  declared  that,  if  the 
maker  of  the  note  was  the  owner  of  real  estate  in  Will  county, 
and  sold  the  same,  and  the  deed  was  not  placed  upon  record, 
the  property  would  be  subject  to  execution  by  a  judgment 
creditor  without  notice. 

So  far  as  we  are  able  to  see,  the  instructions  contained 
nothing  that  could  be  seriously  objected  to.  They  certainly 
could  not  mislead  the  jury. 

In  regard  to  the  indorsed  note  offered  in  evidence  as  a 
defense,  the  burden  of  proof  was  upon  appellant  to  establish 
insolvency  of  the  maker,  in  order  to  render  appellee  liable  on 
the  note  as  indorser.  Much  evidence  was  introduced,  on  the 
trial,  by  both  parties.  The  evidence  was  conflicting,  and  it 
was  the  peculiar  province  of  the  jury  to  settle  the  question 
of  fact  from  the  evidence.  This  they  did,  by  finding  in  favor 
of  appellee,  and,  after  a  careful  examination  of  all  the  proof, 
we  are  not  prepared  to  say  the  verdict  is  contrary  to  the  weight 
of  evidence. 

One  ground  of  appellant's  motion  for  a  new  trial  was  based 
upon  newly  discovered  evidence,  but,  upon  an  examination  of 
the  affidavits  filed  in  support  of  the  motion,  the  newly  discov- 
ered evidence  was  merely  cumulative.  The  decisions  of  this 
court  are  uniform  that  newly  discovered  evidence,  which  is 
merely  cumulative  in  its  character,  is  no  ground  for  a  new 
trial. 

So  far  as  is  shown  by  the  record,  the  parties  have  had  a  fair 

trial.     No  substantial  error  appearing,  the  judgment  will  be 

affirmed. 

Judgment  affirmed. 
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Charles  G.  Wicker  et  al. 

v. 
Charles  W.  Boyntoist  et  al. 

Continuance — -party  absent  as  a  member  of  the  legislature.  Where  a 
continuance  is  sought  on  the  ground  of  the  absence  of  a  party  then  in  at- 
tendance upon  the  General  Assembly,  as  a  member  thereof,  it  is  sufficient 
for  the  affidavit  to  state  that  the  attendance  of  such  party  in  court  is  neces- 
sary to  a  fair  and  proper  trial.  The  statute  does  not  require  that  it  shall  so 
appear  by  affidavit  setting  out  the  circumstances  and  facts. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

Messrs.  McDaid,  Wilson  &  Picher,  for  the  appellants,. 

Messrs.  Miller  &  Frost,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  appellees  against  appellants. 
The  trial  occurred  at  the  January  term  of  the  court,  1874,  and 
the  verdict  and  judgment  went  for  plaintiffs,  and  the  defend- 
ants appeal  to  this  court. 

A  few  days  before  the  trial  a  motion  was  m  ade,  in  behalf  of 
defendants,  for  a  continuance.  The  motion  was  founded  upon 
the  affidavit  of  Joel  W.  Wicker,  in  which  he  stated  positively, 
that  he  was  one  of  the  defendants,  and  that  Charles  G.  Wicker 
was  also  a  defendant,  and  was  at  that  time  a  member  of  the 
legislature,  then  in  session,  and  was  actually  in  attendance 
upon  the  session  of  the  legislature,  at  Springfield,  Illinois,  and 
that  "  the  presence  of  said  Charles  G.  Wicker  is  necessary 
upon  the  trial  of  said  case,  in  order  that  there  be  a  fair  trial 
thereof;"  and  that  affiant  believed  that  defendants  could  not 
safely  go  to  trial  while  said  Charles  G.  Wicker  was  absent. 
The  court  overruled  the  motion,  and  defendants  excepted. 
The  trial  proceeded  in  the  absence  of  Charles  G.  Wicker,  and 
the  verdict  and  judgment  against  appellants  was  for  $1573.10 

35— 83D  III. 
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The  court  erred  in  overruling  the  motion.  The  affidavit 
complies  strictly  with  the  requirements  of  the  statute.  It  is 
contended  that  the  affidavit  was  defective  because  it  fails  to 
state  particularly  the  facts,  that  the  court  could  judge  whether 
the  presence  of  Charles  G.  Wicker  at  the  trial  was  or  was  not 
necessary  to  a  fair  trial. 

The  statute  does  not,  by  express  words  or  by  necessary,  or 
even  reasonable  implication,  require  that  the  facts  should  be 
stated  in  detail  in  the  affidavit,  and  we  know  of  no  rule  of  the 
common  law  which  requires  this  to  be  done. 

At  common  law,  where  a  defendant  applied  for  a  postpone- 
ment of  the  trial  on  account  of  the  absence  of  a  witness, 
nothing  more  was,  in  general,  required  on  this  point,  than  that 
defendant  should  state  in  his  affidavit  that  the  absent  witness 
"  is  a  material  witness  for  defendant  at  the  trial  in  this  action." 
Tidd's  Practice,  772,  and  authorities  there  cited.  It  is  true 
that  when  defendant,  having  had  one  postponement,  applied 
for  a  second,  or  where  there  was  any  cause  of  suspicion,  the 
court  would  inquire  into  the  circumstances,  and  would  not 
grant  the  postponement  of  the  trial  unless  satisfied,  from  the 
circumstances,  that  the  absentee  was  a  material  witness. 
Day  v.  Sansom,  2  Barnes'  Notes,  353.  Upon  the  first  appli- 
cation, where  no  cause  of  suspicion  is  shown,  the  general 
words,  "  that  A  B  is  a  material  witness  for  defendant,"  was 
held  sufficient  on  that  point;  and  this  because  it  thereby 
"  appeared  to  the  court,  by  affidavit,"  that  the  witness  was 
material. 

The  language  of  the  statute  under  which  this  application 
was  made,  so  far  as  this  point  is  involved,  is:  "If  it  shall  ap- 
pear to  the  court,  by  affidavit,  that  *  *  the  attendance  of 
such  party  in  court  is  necessary  to  a  fair  and  proper  trial." 
The  statute  does  not  require  that  it  shall  so  appear  by  affidavit 
setting  out  the  circumstances,  and  that  his  presence  is  neces- 
sary. 

The  common  law  in  relation  to  the  absence  of  a  material 
witness,  was  changed  in  this  State  as  early  as  1827,  and  ever 
since  that  time  the  statute  has  expressly  required  the  affidavit, 
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in  such  cases,  to  set  forth  the  facts  to  be  proved  by  the  wit- 
ness, not  for  the  purpose  of  enabling  the  court  to  judge  of  the 
materiality  of  the  testimony,  but  for  the  purpose  of  enabling 
the  plaintiff  to  avoid  the  delay  if  he  chooses,  by  admitting  the 
proofs  sought,  as  though  the  witness  were  present.  True, 
when  these  facts  are  thus  set  out,  and  it  appears  to  the  court 
that  the  proposed  testimony  is  not  material,  the  application  is 
refused.  In  motions  for  continuance  on  account  of  an  absent 
witness,  the  affidavit  is  held  insufficient,  unless  it  sets  forth 
the  particular  facts  to  be  proven;  and  this  because  the  statute 
expressly  requires  this  to  be  done.  R.  S.  1874,  p.  780,  chap. 
110,  sec.  43. 

It  was  held  in  Duncan,  Sherman  <&  Co.  v.  Wiles,  32  111.  541, 
that  to  support  a  motion  for  continuance  upon  the  ground  of 
the  absence  of  defendant  in  the  military  service  of  the  United 
States,  under  the  statute  of  May  3,  1861,  the  affidavit  must 
set  out  the  facts,  so  the  court  could  judge  of  the  necessity  of 
defendant's  presence  at  the  trial ;  and  this  because  that  statute 
required  that  "  it  shall  be  shown  to  the  satisfaction  of  the 
court,  that  defendant's  presence  is  necessary,"  etc.  This  lan- 
guage of  that  statute  necessarily  implied  that  the  court  was 
to  judge  of  the  necessity,  and  should  not  rely  merely  upon  an 
affidavit  stating  generally  the  belief  of  the  affiant. 

Since  that  decision  the  legislature  has  changed  the  provision 
on  that  subject,  and  the  statute  now  provides  that  the  contin- 
uance in  the  case  of  absence  in  the  army  shall  be  allowed, 
"  where  it  appears  to  the  court,  by  affidavit,"  that  defendant's 
presence  is  necessary.  It  must  be  assumed  that  this  change 
in  the  language  of  the  statute  was  made  with  a  purpose,  and 
no  other  purpose  is  perceived,  save  to  deprive  the  court  of  the 
discretion  which  was  accorded  to  it  by  the  act  of  May  3,  1861. 
See  E.  S.  1874,  page  780,  sec.  46. 

The  affidavit  in  this  case  was  a  full  compliance  with  the 
statute,  and  there  is  no  good  reason  found  in  the  record  why 
the  continuance  was  not  allowed.     To  this  effect  is  the  decis- 
ion of  this  court  in  St.  Louis  and  Southeastern  Railway  Cc 
v.  Teters,  68  111.  144. 
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It  was  error  to  deny  the  continuance.     For  this  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


Moses  Hiesch 


Benjamin  O.  Feeney. 

1.  Malicious  prosecution— probable  cause  and  malice  are  facts  for  the 
jury.  In  an  action  for  malicious  prosecution,  the  questions  of  probable 
cause  and  malice  are  ones  of  fact  for  the  jury,  under  all  the  evidence  and 
circumstances  shown,  and  the  court  has  no  power  to  take  them  from  the 
jury. 

2.  Same — question  of  probable  cause  does  not  depend  upon  part,  but  all 
the  evidence.  An  instruction  in  a  suit  for  malicious  prosecution,  reciting 
portions  of  the  evidence,  and  telling  the  jury  that  if  they  believe  them,  they 
constitute  probable  cause,  and  to  find  for  the  defendant,  is  properly  refused, 
where  there  are  other  facts  shown  of  important  bearing  on  the  question. 

3.  Same — duty  of  inquiry  before  arresting  person  on  suspicion.  To  jus- 
tify the  arrest  of  a  person  on  a  bare  suspicion  of  burglary,  from  the  fact  of 
his  having  come  into  the  store  the  evening  before  the  burglary  and  paid  a 
small  bill,  and  whose  character  is  good,  the  party  causing  the  arrest  should 
use  reasonable  efforts  to  learn  and  know  his  true  character,  and  if  he  does 
not,  this  may  be  considered  on  the  trial  of  an  action  for  malicious  prosecu- 
tion growing  out  of  the  arrest. 

4.  Same — evidence  in  mitigation  of  damages.  In  a  suit  for  malicious 
prosecution,  the  advice  given  the  defendant  by  police  officers  may  be  proved 
as  showing  the  circumstances  under  which  the  prosecution  was  instituted, 
and  to  mitigate  damages,  but  not  as  a  defense. 

5.  Same — instruction  as  to  refusal  to  publish  article  exonerating  accused. 
In  an  action  for  malicious  prosecution,  the  court  refused  an  instruction  that 
if  the  defendant  consulted  an  attorney  as  to  the  propriety  of  his  publishing 
an  article  exonerating  the  plaintiff  of  the  charge,  which  he  had  requested, 
and  promised,  if  done,  to  end  the  matter,  and  the  attorney  advised  the  de- 
fendant not  to  publish  it,  that  there  was  no  malice  in  declining  to  sign  and 
publish  the  article:    Held,  that  the  instruction  was  properly  refused. 

6.  Same — whether  damages  are  excessive.  Where  a  party  who  had  always 
borne  a  good  character,  and  was  employed  and  entrusted  by  a  wholesale  firm 
with  their  goods  and  the  key  of  their  establishment,  was  arrested  on  a  charge 
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of  burglary,  under  circumstances  not  sufficient  to  raise  a  shadow  of  suspi- 
cion, and  imprisoned,  his  house  searched,  and  the  prosecutor  refused  to 
make  reparation  by  publishing  an  article  exonerating  him  from  the  charge, 
it  was  held,  that  a  verdict  of  $1200  damages,  in  an  action  for  the  malicious 
prosecution,  was  not  excessive. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  the  appellee  against  the 
appellant,  to  recover  damages  for  a  malicious  prosecution. 

Mr.  Geo.  C.  Christian,  for  the  appellant. 

Messrs.  E.  &  A.  Van  Buren,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  is  objected  that  the  finding  of  the  jury  and  the  judgment 
of  the  court  were  wrong,  because  there  was  probable  cause  for 
the  arrest,  and  there  was  a  want  of  malice.  These  were  facts 
for  the  finding  of  the  jury,  under  proper  instructions;  and  we 
think  the  instructions  presented  the  legal  questions  arising  on 
the  evidence  fairly  to  the  jury.  In  fact,  no  exceptions  are 
taken  to  those  given,  but  it  is  urged  that  the  court  erred  in 
refusing  to  give  instructions  asked  for  appellant.  We  fail  to 
see  any  error  in  refusing  them.  The  court  had  no  power  to 
take  the  question  of  probable  cause  or  of  malice  from  the  con- 
sideration of  the  jury. 

The  first  of  these  refused  instructions  recites  certain  portions 
of  the  evidence,  and  says,  if  the  jury  believed  it  to  be  true, 
that  they  established  probable  cause,  and  they  should  find  for 
the  defendant.  Concede  these  facts  to  be  true,  the  court  can 
not  say,  as  a  matter  of  law,  that  they  constitute  probable  cause. 
There  were  other  facts  in  the  case  that  were  important  in  their 
bearing  on  the  question,  not  enumerated.  The  whole  of  the 
evidence,  with  the  attending  circumstances,  should  be  con- 
sidered in  determining  whether  there  was  probable  cause. 
The  jury  were  bound  to  consider  the  fact  that  the  manner  in 
which  appellee  had  entered  appellant's  store  the  evening  be- 
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fore  the  burglary  was  committed,  did  not  attract  appellant's 
attention,  even  so  that  he  remembered  his  having  been  in  the 
store  when  asked  the  next  day  if  any  one  had  been  in,  and  he 
had  forgotten  it.  His  entrance,  therefore,  excited  no  suspicion, 
nor  did  it  even  attract  attention  at  the  time. 

Again,  appellee  seems  to  have  sustained  a  good  character, 
and  in  determining  whether  his  character  was  good  or  bad,  he 
should  have  applied  to  his  employers,  or  those  with  whom  he 
was  intimate,  and  not  to  persons  who  knew  him  but  slightly. 
He  and  the  officers,  it  seems,  referred  to  the  city  directory  to 
find  his  residence,  and  we  presume  they  there  found  his  occu- 
pation, and  with  whom  he  was  employed,  and  if  so,  he  should 
have  been  apprised  of  the  fact  that  he  was  respectable,  and 
was  trusted  by  business  men,  and  knowing  that,  he  had  no 
right  to  believe,  because  appellee  had  entered  his  store  the 
evening  before,  in  such  a  manner  as  to  attract  no  attention, 
that  he  was  therefore  a  burglar,  notwithstanding  he  was  em- 
ployed and  trusted  by  men  engaged  in  business  in  the  city. 
The  officers  were,  no  doubt,  largely  influenced  in  forming  their 
opinion  and  in  giving  advice,  by  what  appellant  had  told  them. 
The  fact  that  appellee  was  a  householder,  had  a  good  character, 
and  was  trusted  by  business  men,  should  have  prevented  ap- 
pellant from  supposing  him  guilty,  except  on  strong  evidence 
of  the  fact.  It  was  appellant's  duty  to  have  used  reasonable 
efforts  to  learn  and  know  appellee's  true  character,  especially 
when  the  directory  pointed  him  to  the  sources  of  information. 

From  appellant's  own  testimony,  when  on  the  stand,  appel- 
lee did  not  enter  the  store  from  under  the  shed,  but  through 
the  door,  in  the  usual  mode. 

The  evidence  as  to  the  advice  which  the  officers  gave  appel- 
lant, was  properly  admitted  to  show  the  circumstances  under 
which  the  prosecution  was  instituted  and  to  mitigate  damages, 
but  not  as  a  defense,  as  would  be  the  advice  of  a  respectable 
attorney,  fairly  and  honestly  obtained.  The  law  has  never  re- 
garded the  advice  of  detectives  as  being  a  justification  for 
instituting  mistaken  criminal  proceedings.  It,  on  the  con- 
trary, is  believed,  that  such  persons,  from  the  very  nature  of 
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their  business,  become  more  suspicious  than  ordinary  persons. 
This  instruction  was  properly  refused. 

The  second  of  appellant's  refused  instructions  sought  to  in- 
form the  jury,  that  if  he  consulted  an  attorney  as  to  the  pro- 
priety of  his  publishing  the  article  exonerating  appellee  from 
the  charge  he  had  made  against  him,  and  which  he  required 
he  should,  and  proposed  if  appellant  would  do  so  that  it  would 
end  the  matter,  and  the  attorney  advised  him  not  to  publish 
it,  there  was  no  malice  in  declining  to  sign  and  publish  the 
article.  Whether  that,  with  all  of  the  circumstances  proven, 
showed  malice  or  a  want  of  it,  was  for  the  jury,  and  not  the 
court.  The  law  does  not  give  to  such  advice  the  effect  claimed 
by  the  instruction.  The  jury,  no  doubt,  gave  that  circumstance 
due  weight  in  their  deliberations.  They  probably  considered, 
and  we  suppose  counsel  urged  upon  their  attention,  that  this 
consultation  was  to  avoid  further  difficulty,  and  that  the  ad- 
vice was  given  with  a  view  to  avoid  furnishing  further  evidence 
against  appellant,  or  whether  it  was  done  in  a  malicious  and 
revengeful  spirit.  Had  this  instruction  been  given,  it  would 
have  taken  this  evidence  from  the  consideration  of  the  jury, 
which  would  not  have  been  proper. 

It  is  urged  that  the  evidence  does  show  probable  cause  for 
having  appellee  arrested.  After  a  careful  examination  of  all 
of  it,  we  fail  to  see  that  it  even  raises  the  least  suspicion.  It 
surely  can  not  be  maintained  that  because  a  person  goes  into 
a  store  and  pays  a  trifling  debt  the  evening  before  a  burglary 
is  committed,  the  owner  of  the  store  in  which  the  burglary 
was  committed  can  be  justified,  from  that  fact,  in  conclud- 
ing such  person  was  the  burglar,  nor  can  he  justify  himself  by 
saying  that  he  was  pursuaded  or  advised  that  such  fact  consti- 
tuted probable  cause  for  his  arrest.  When  stripped  of  all 
extraneous  matter,  this  is  the  only  fact  upon  wThich  the  charge 
was  based,  but  appellant  says  several  persons  said  to  him,  "  they 
did  not  think  much  of  Feeney." 

All  of  this  is  worthless  as  ground  for  a  belief  that  appellee 
was  guilty  of  the  burglary.  The  charge  was  baseless,  and 
none  but  the  most  suspicious  could  have  had  a  shadow  of  a 
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suspicion  that  he  was  guilty.  Appellant  had  known  appellee  for 
some  two  or  three  years.  He  was  a  customer  of  appellant, 
and  he  swears  he  had  previously  worked  for  appellant.  With 
all  of  this  knowledge  of  appellee's  character,  can  it  be  possible 
to  believe  any  reasonable  man  could  have  honestly  and  truly 
believed  appellee  was  guilty?  It  seems  to  us  that  it  is  impos- 
sible. Appellant  has  shown  himself  to  have  been  reckless  in 
making  statements  in  his  affidavit  for  a  continuance,  and 
when  on  the  stand,  swearing  they  were  not  true,  although  he 
swore  the  affidavit  was  read  to  him,  and  he  understood  the 
statements  it  contained  at  the  time.  A  man  thus  reckless, 
may  be  well  supposed  to  have  but  little  regard  for  the  rights, 
the  liberty  or  character  of  any  person,  and  especially  a  person 
he  might  not  like.  We  fail  to  see  that  there  was  any  ground 
for  believing  there  was  probable  cause;  and  the  arrest  was  wan- 
ton and  reckless. 

There  was,  then,  evidence  of  malice.  There  was  an  entire 
want  of  probable  cause.  Appellant  did  not  go  to  the  employ- 
ers of  appellee,  or  to  his  immediate  neighbors,  to  make  inqui- 
ries as  to  his  character.  He  could  have  executed  his  search 
warrant  before  making  the  arrest,  and  had  he  not  been  actuated 
by  malice,  he,  it  seems,  as  a  reasonable  man,  would  have  en- 
deavored to  repair  the  injury  he  had  done  to  appellee's  char- 
acter, by  stating  in  the  same  papers  in  which  the  arrest  had 
been  noticed  that  there  was  no  ground  for  the  arrest,  as  he 
was  requested.  But  all  of  this  he  failed  to  do,  and  the  facts 
fully  warranted  the  jury  in  concluding  that  there  was  malice, 
that  had  been  engendered  in  their  past  intercourse. 

It  is  urged  that  the  damages  are  excessive.  After  the  re- 
mittitur  the  judgment  stands  for  $1200.  We  can  not  say  the 
damages  are  excessive.  Appellee  had  lived  in  the  city  for  seven- 
teen or  eighteen  years,  and  had,  so  far  as  this  record  discloses, 
always  sustained  a  good  character.  He  was  employed  and 
fully  trusted  by  a  wholesale  firm  with  their  goods,  and  the  key 
of  their  establishment,  and  it  was  highly  calculated  to  destroy 
his  character  to  have  a  wanton  and  malicious  prosecution  and 
arrest  and  imprisonment,  and  his  house  searched  on  a  charge  of 
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the  infamous  crime  of  burglary.  No  greater  wrong  could  be 
inflicted  on  an  honest  man;  and  the  offense  was  aggravated  by 
the  refusal  to  make  reparation  by  simply  making  a  publication 
that  would,  to  some  extent,  restore  his  character  amongst  the 
people  of  the  city. 

We  are  wholly  unable  to  see  that  the  judgment  is  too  large. 
If,  as  is  urged,  it  will  be  inconvenient  for  appellant  to  pay  the 
amount,  he  must  remember  it  was  his  own  reckless  conduct 
that  has  produced  the  result.  He  has  no  right  to  inflict  such 
an  injury  on  another,  and  avoid  making  fair  and  reasonable 
reparation  for  the  grievous  wrong. 

We  are  unable  to  perceive  any  error  in  this  record,  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 


Thomas  Quayle  et  al. 
v. 
Alexander  E.  Guild,  Admr. 

Chancery  practice — reference,  for  account.  On  bill  for  an  account,  where 
large  sums  of  money  are  involved  in  the  account,  and  the  business  covers  a 
considerable  time,  and  the  testimony  as  to  the  rights  of  the  parties  is  con- 
flicting and  unsatisfactory,  the  cause  must  be  referred  to  a  master  to  render 
a  concise  and  accurate  statement  of  the  account,  so  that  the  same  may  be 
easily  comprehended,  and  any  objection  taken  passed  upon  understand- 
ing^. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

This  bill  was  for  an  account,  and  was  filed  by  Alexander  E. 
Guild,  as  administrator  of  the  estate  of  Henry  L.  Curran, 
against  Thomas  Quayle  and  James  McKeoun.  It  is  set  forth 
in  the  bill  that  Curran,  in  his  lifetime,  was  a  joint  owner  with 
defendants  of  the  brig  Robert  Burns;  that  Curran  owned  one- 
fourth,  and  defendants  the  other  three-fourths  of  the  vessel; 
that  prior  to  its  destruction,  in  November,  1869,  the  owners 
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had  it  in  the  carrying  trade  on  the  lakes  as  a  joint  enterprise, 
according  to  their  respective  interests  in  the  vessel,  a  part  of 
the  time  with  Curran  in  command,  as  captain;  that  the  brig 
had  been  insured  in  the  sum  of  $10,000,  all  of  which  was  re- 
ceived by  defendants;  and  that  complainant  is  entitled  to  an 
accounting,  from  March  1, 1867  to  November  15, 1869,  of  "  all 
the  earnings,  expenses,  outgoings  and  incomings  of  every  kind 
and  character  of  said  vessel  during  the  period  they  owned  her 
as  joint  owners;  also,  the  wages  of  Curran  as  captain;  also,  all 
moneys  collected  or  received  by  defendants  in  satisfaction  and 
discharge  of  the  collision  suit,"  as  well  as  all  moneys  received 
on  account  of  insurance  on  the  vessel. 

On  the  hearing,  the  court  found  "  that,  on  or  about  the 
22d  day  of  November,  1872,  defendants  did  account  with 
complainant,  and  upon  such  accounting,  defendants  were  found 
to  be  jointly  indebted  to  complainant  in  the  sum  of  $1218,  being 
the  final  balance  found  due  and  owing  by  them  to  complainant, 
which  said  final  balance  of  $1213  said  defendants  then  and 
there  agreed  and  promised  to  pay  said  Guild  as  administra- 
tor," and  decreed  payment  of  tliat  sum  within  sixty  days,  with 
interest  at  the  rate  of  six  per  cent  per  annum,  making  a  sum, 
at  the  date  of  the  decree,  of  $1447.84,  and  in  case  of  default, 
ordered  that  execution  issue  therefor. 

Messrs.  Carter,  Becker  &  Dale,  for  the  appellants. 

Mr.  Sidney  Smith,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Aside  from  the  objection  the  bill  is  not  framed  on  the  theory 
there  had  been  an  accounting  between  defendants  and  complain- 
ant as  to  all  matters  in  difference  between  them,  we  do  not  un- 
derstand the  testimony  as  showing  any  definite  sum  had  been 
agreed  upon  as  due  from  defendants  to  the  estate  of  Curran. 
How  the  court  reached  that  conclusion  upon  the  evidence,  we 
are  unable  to  comprehend.  Certainly,  there  is  nothing  in  the 
record  as  it  comes  before  us,  to  warrant  it.     The  testimony  as 
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to  an  admission  any  specific  sum  was  owing  to  the  estate  of 
Curran,  is  so  unsatisfactory  that  we  can  not  regard  anything 
as  having  been  proven  on  that  subject. 

That  complainant  is  entitled  to  an  account  as  prayed  for  in 
his  bill  is  apparent,  on  examination  of  the  testimony.  Having 
ascertained  that  fact,  the  court  ought  to  have  referred  the  cause 
to  a  master  in  chancery  to  take  and  state  an  account  between 
the  parties.  The  earnings  and  expenses  of  the  brig  during  the 
seasons  she  was  used  in  the  trade  amounted  to  considerable  sums 
of  money.  Consisting  of  many  items  arising  out  of  a  multi- 
tude of  transactions,  and  running  through  a  series  of  years,  as 
they  do,  it  would  be  a  matter  of  great  cTifficulty  to  adjust  an 
account  between  the  parties  that  would  do  justice.  That  is 
the  appropriate  work  of  a  master,  and  the  cause  ought  to  have 
been  referred,  as  is  the  usual  practice  in  chancery.  This  was 
not  done,  nor  did  the  court  itself  undertake  to  adjust  the  ac- 
counts between  the  several  joint  owners  of  the  vessel.  It 
based  its  decree  on  the  assumed  fact  a  sum  certain  was  agreed 
upon  and  admitted  to  be  due  the  estate  of  Curran  by  defend- 
ants, when  no  such  thing  was  proven  by  any  satisfactory  evi- 
dence. The  testimony  comes  before  us  in  a  confused  mass, 
which  would  render  it  impracticable  for  us  to  adjust  the  equi- 
ties  between  defendants  and  the  estate  of  Curran,  were  we  dis- 
posed to  enter  upon  that  work.  According  to  the  practice  so 
often  declared  by  this  court,  where  accounts  involve  large  sums 
of  money,  and  the  testimony  as  to  the  rights  of  parties  is  con- 
flicting and  unsatisfactory,  the  cause  must  be  referred  to  a  mas- 
ter to  render  a  concise  and  accurate  statement  of  the  accounts, 
so  that  the  same  may  be  readily  comprehended,  and  any  ob- 
jection taken  passed  upon  understand ingly.  Moss  v.  McCall, 
75  111.  190.  Because  that  was  not  done  in  this  case,  the  decree 
will  be  reversed,  and  the  cause  remanded. 

Decree  reversed. 
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.  John  C.  McCord 
v. 
William  W.  Crookee. 

1.  Practice — refusing  leave  to  plead  after  demurrer.  Where  the  plaintiff 
files  with  his  declaration,  under  section  37  of  the  Practice  Act,  the  requisite 
affidavit,  and  the  defendant  demurs,  and  his  demurrer  is  overruled,  the  ques- 
tion whether  the  court  abuses  its  discretion  in  refusing  leave  to  the  defend- 
ant to  plead,  depends  on  whether  his  affidavit  accompanying  his  plea  shows 
a  substantial  defense  to  the  merits. 

2.  If  the  affidavit  accompanying  the  plea  proposed  to  be  filed  after  the 
overruling  of  a  demurrer  to  the  declaration,  does  not  show  facts  necessarily 
constituting  a  defense,  the  court  is  warranted  in  refusing  leave  to  file  the 
plea. 

8.  Same — of  defendant's  affidavit  of  merits.  Where  a  defendant  under- 
takes to  set  up,  by  affidavit,  the  facts  relied  on  to  sustain  his  plea,  he  will 
be  held  to  the  same  strictness  in  matters  of  substance  as  in  pleading. 

4.  Set-off — expenses  incurred  to  remove  an  apparent  incumbrance  on 
land  bought.  Where  real  estate  is  bought  under  a  warranty  deed,  and  there 
is  an  apparent  incumbrance  found  not  satisfied  of  record,  and  the  grantor 
proposes  to  allow  the  expenses  of  removing  the  same,  a  plea  of  set-off  as  to 
such  expenses,  to  a  suit  upon  notes  given  for  the  purchase  money,  which 
fails  to  showT  that  the  defendant  accepted  the  offer  and  expended  his  time 
and  money  on  the  faith  of  it,  and  shows  no  consideration  for  the  promise, 
and  does  not  distinctly  aver  that  the  amount  of  the  proposed  set-off"  is  then 
due  and  unpaid,  is  substantially  defective. 

5.  Contract— Tiotes  not  void  because  given  for  too  much.  The  fact  that 
notes  are  given  for  a  larger  sum  than  was  agreed  by  the  parties  to  be  due 
for  land  purchased,  does  not  render  them  void,  but  goes  to  the  considera- 
tion, partially,  and  there  may  be  a  recovery  pro  tanto. 

6.  Common  counts — when  recovery  may  be  had  under.  If  a  note  given 
for  the  purchase  money  of  land  is  held  void  for  any  cause,  a  recovery  may 
be  had,  under  the  common  counts,  of  the  sum  actually  due. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  appellee,  against  appel- 
lant, on  certain  promissory  notes  which  the  latter  had  execu- 
ted to  the  former. 
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The  declaration  contained  special  counts  on  the  promissory 
notes,  and  also  the  common  counts. 

Accompanying  the  declaration,  appellee  filed  his  affidavit, 
showing  that  there  was  $1800  due  him,  on  account  of  the  notes 
sued  on,  after  deducting  all  just  credits,  demands  and  set-offs 
of  appellant,  together  with  interest,  etc. 

The  appellant  filed  a  general  demurrer,  which  being  decided 
against  him,  he  asked  leave  to  withdraw,  and  to  file  the  plea 
of  non-assumpsit,  accompanied  with  a  notice  and  affidavit,  as 
follows : 

"  The  above  plaintiff  will  also  take  notice  that  the  defend- 
ant, on  the  trial  of  this  cause,  will  give  in  evidence  and  insist 
that  the  plaintiff,  at  the  time  this  suit  was  commenced,  was, 
and  still  is,  indebted  to  the  defendant  in  the  sum  of  $500,  for 
work  and  labor,  and  for  money  paid,  laid  out  and  expended  by 
the  defendant  for  the  plaintiff,  at  his  request,  and  under  the  cir- 
cumstances set  forth  in  the  affidavit  accompanying  this  plea 
and  notice,  and  filed  therewith,  and  that  on  the  trial  of  this 
cause  the  defendant  will  set  off  the  said  sum  so  due  and  owing 
the  defendant  from  the  plaintiff,  against  any  demand  of  the 
plaintiff  which  shall  be  proven  on  said  trial. 

Sleeper  &  Whiton, 
Defendant's  Attorneys. 

"  John  C.  McCord,  being  first  duly  sworn,  on  oath,  says  that 
he  is  the  defendant  in  the  above  action,  and  that  he  verily 
believes  he  has  a  good  defense  to  said  suit,  upon  the  merits, 
to  a  portion  of  the  plaintiff's  demand,  and  according  to  the 
best  of  his  judgment  and  belief,  to  the  extent  of  $500,  and 
the  circumstances  out  of  which  the  said  partial  defense  (which 
deponent  proposes  to  set  off  against  the  plaintiff's  demand) 
arose,  were  as  follows: 

"  Deponent,  admitting  the  execution  of  the  notes,  copies  of 
which  are  attached  to  the  declaration  in  this  cause,  says  they 
were  made  in  connection  with  a  trust  deed,  for  a  part  of  the 
purchase  money  on  the  purchase  of  certain  real  estate  by 
this  deponent  from  the  said  Crooker,  but  that  said  notes 
were  made  for  fictitious  sums,  and  said  trust  deed  securing 
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said  notes  was  for  a  fictitious  amount,  as  will  appear  from  the 
stipulation  delivered  to  the  deponent  by  said  Crooker,  at  the. 
same  time  that  the  deponent  delivered  to  said  Crooker  the  said 
notes  mentioned  in  the  notice  attached  to  said  declaration,  and 
the  other  notes  of  the  same  series.  Such  stipulation  was 
in  the  words  and  figures  following: 

"  Chicago,  April  25, 1873. 

"  This  is  to  witness  that  John  C.  McCord  has  this  day  execu- 
ted to  me  (secured  by  trust  deed  on  property  this  day  conveyed 
by  me  to  him,)  the  following  notes,  bearing  date  this  day,  and 
interest,  after  due,  at  ten  per  cent: 

"Note  for  $800,  due  October  25,  1873;  note  for  $800,  due 
April  25,  1874;  note  for  $800,  due  October  25,  1874;  note  for 
$800,  due  April  25,  1875;  note  for  $800,  due  October  25, 
1875;  note  for  $800,  due  April  25,  1876;  note  for  $800,  due 
October  25,  1876;  note  for  $800,  due  April  25,  1877;  note  for 
$20,000,  due  April  25,  1877. 

"  Now  if  the  said  McCord  shall  pay  $4000  in  one  year,  $3000 
in  two  years,  $3000  in  three  years,  and  $5000  in  four  years, 
with  interest  semi-annually  at  eight  per  cent,  on  all  sums  of 
said  $15,000  from  time  to  time  remaining  unpaid,  then  I  agree 
to  surrender  to  said  McCord  all  the  said  enumerated  nine  notes 
for  $20,000  of  principal,  and  semi-annual  installments  of  in- 
terest thereon  at  eight  per  cent,  there  being  due  me  really  only 
$15,000  of  the  amount  mentioned  to  be  paid  on  said  notes. 
(Signed,)  ¥m.  W.  Crooker. 

"  And  the  defendant  says  that  the  real  sum  unpaid  by  him  on 
the  said  purchase  from  the  said  Crooker  was  $15,000,  and  not 
$20,000,  as  is  falsely  made  to  appear  by  the  notes  mentioned 
in  the  said  notice  attached  to  said  declaration,  and  that  such 
notes  were  made  for  such  enhanced  sum  merely  to  create  a 
penalty  to  enforce  against  this  deponent,  if  he  should  not  pay 
such  purchase  money  as  rapidly  as  set  forth  in  said  stipulation, 
and  so  this  deponent  insists  that  said  notes  being  invalid  for 
their  full  amount,  the  said  Crooker  can  not  purge  their  inval- 
idity as  notes,  by  voluntarily  remitting  from  them  in  this 
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action,  and  so  collect  upon  notes  which  have  no  existence,  in- 
stead of  the  notes  referred  to  in  his  said  notice  attached  to  his  said 
declaration,  but  this  deponent  claims  that  said  Crooker  has  no 
remedy  at  law  on  any  of  the  said  fictitious  notes,  and  is  limited 
to  foreclosing  the  said  trust  deed  for  the  collection  of  his  unpaid 
purchase  money,  as  a  court  of  equity  may  find  the  amount  due 
to  be. 

"But  deponent  further  says,  that  if  an  action  at  law  can  be 
sustained  by  said  Crooker  upon  the  said  fictitious  notes,  yet 
deponent  claims  a  set-off  as  aforesaid,  to  the  said  amount  of 
$500,  by  reason  of  the  following  facts,  viz:  After  deponent  had 
made  his  aforesaid  purchase  of  land  from  the  said  Crooker, 
and  taken  from  the  said  Crooker  a  warranty  deed  for  the  same, 
it  appeared,  from  the  abstract  of  title  thereto,  that  such  land 
was  subject  to  an  apparent  incumbrance,  by  mortgage,  in  favor 
of  a  party  who  was  afterwards  ascertained  to  reside  in  Boston, 
Mass.  When  this  defect  in  the  title  appeared,  the  said  Crooker 
being  liable  to  deponent,  upon  his  covenants  against  incum- 
brance in  the  said  deed,  and  bound  to  protect  deponent  from 
all  loss  growing  out  of  said  apparent  incumbrance,  proposed 
to  deponent  that  he,  deponent,  should  hunt  up  the  holder  of 
such  apparent  incumbrance,  and  procure  a  release  thereof,  on 
the  best  terms  possible,  and  that  for  so  doing,  he,  the  said 
Crooker,  would  pay  this  deponent  the  expenses  attending  the 
business,  and  a  reasonable  sum  for  deponent's  time  and  trouble, 
if  he  was  successful.  .  . 

"And  in  pursuance  of  this  proposal,  deponent,  after  consid- 
erable inquiry,  discovered  the  place  of  residence  of  the  said 
holder  of  the  said  apparent  incumbrance,  in  Boston,  aforesaid; 
and  secured  from  him  a  release  of  such  apparent  incumbrance, 
which  was  voluntary  on  the  part  of  the  holder,  it  turning  out 
that  such  apparent  incumbrance  had  in  fact  been  paid  some 
time  previously,  though  not  discharged  of  record. 

"  But  before  deponent  succeeded  in  finding  said  holder  of  said 
apparent  incumbrance,  he  was  detained  at  hotels  in  Boston 
several  days,  and  deponent's  actual  expenses  on  said  journey, 
before  his  return,  were  near  $200,  and  deponent  believes  that 
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the  further  sum  of  $300  would  be  only  a  fair  compensation 
for  deponent's  services  and  loss  of  time  in  that  behalf. 

John  C.  McCord." 
But  the  court  refused  to  allow  the  demurrer  to  be  with- 
drawn, and  the  plea  and  notice  filed,  and  appellant  excepted, 
and  thereupon  the  court  gave  judgment  in  favor  of  appellee, 
against  appellant,  for  the  amount  of  his  damages,  which  were 
assessed  at  the^sum  of  $1910,  as  well  as  for  costs  of  suit. 

Messrs.  Sleeper  &  Whiton,  for  the  appellant. 

Messrs.  Holden  &  Moore,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Whether  the  court  abused  the  discretion  with  which  it  was 
invested,  in  refusing  to  allow  appellant  to  plead  over,  after 
the  demurrer  wag  overruled,  depends  entirely,  in  our  opinion, 
whether  the  appellant  was  thereby  deprived  of  interposing  a 
meritorious  and  substantial  defense  to  appellee's  cause  of  ac- 
tion, which  he  was  ready  and  offered  to  interpose  without 
material  delay  to  the  court. 

If  the  defense  proposed  to  be  made  did  not  go  to  the  merits 
of  the  case,  but  was  not  well  taken,  or  was  purely  technical 
in  its  character,  we  are  aware  of  no  authority  which  would 
warrant  us  in  holding  that  the  court  had  abused  its  discretion 
in  refusing  to  listen  to  it. 

Appellee  having  filed  an  affidavit  with  his  declaration,  in 
conformity  with  the  37th  section  of  the  Practice  Act,  R.  S. 
1874,  p.  779,  to  entitle  appellant  to  plead  to  the  declaration, 
it  was  incumbent  on  him  to  accompany  his  plea  with  an  affi- 
davit of  merits. 

In  the  present  instance,  the  affidavit  accompanying  the  plea 
proposed  to  be  filed,  undertakes  to  set  up  the  facts  constituting 
the  defense,  and,  as  we  have  held  in  another  case  at  the  pres- 
ent term,  if  those  facts,  as  thus  stated,  do  not  necessarily  pre- 
sent a  defense,  the  court  is  warranted  in  holding  the  affidavit 
insufficient,  and  in  refusing  to  allow  the  plea  to  be  filed. 
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There  is  no  dispute  as  to  the  amount  actually  due  from  the 
appellant  to  the  appellee,  on  the  promissory  notes  described  in 
the  declaration,  which  embody  appellee's  claim.  The  affida- 
vit of  appellant  concedes  this  amount  to  be  as  stated  in  the 
affidavit  of  appellee,  but  he  claims  a  technical  defense  that 
because  the  principal  note  was  given  for  a  larger  amount  than 
was  agreed  by  the  parties  to  be  due,  it  is  void  and  inadmissible 
as  an  instrument  of  evidence.  We  are  not  inclined  to  indorse 
the  correctness  of  this  position.  The  question  would  seem 
only  to  go  to  the  consideration  of  the  note  partially,  and  in 
such  cases  it  is  well  settled  there  may  be  a  recovery  on  the 
instrument  pro  tanto.  But  if  the  position  were  correct,  it 
would  only  prevent  a  recovery  on  the  special  count  in  which 
that  note  is  declared  on,  and  there  might  still  be  recovery 
under  the  common  counts,  of  the  amount  actually  due,  about 
which,  as  before  observed,  there  is  no  disagreement  between 
the  parties. 

The  only  question,  then,  is,  whether  the  proposed  set-off  of 
$500  is  shown  by  the  affidavit  of  appellant  to  have  legal  merit. 

It  is  very  clear,  it  can  not  be  sustained  as  originating  from 
damages  sustained  by  reason  of  a  breach  of  covenant,  be- 
cause neither  the  existence  nor  breach  of  a  covenant  warranting 
such  a  claim  is  shown.  Willets  v.  Burgess,  34  111.  494;  Vining 
v.  Leeman,  45  id.  246 ;  DeForrest  v.  Oder,  42  id.  500. 

Treating  the  claim  as  originating  in  a  new  and  independent 
contract,  there  seem  to  be  several  objections  not  removed 
by  the  language  of  the  affidavit.  It  is  not  shown  there  was 
any  sufficient  legal  consideration  for  the  promise  of  appellee.  It 
does  not  appear  that  appellant  accepted  the  offer  of  appellee, 
and,  in  good  faith,  expended  his  time  and  money  upon  the 
faith  of  it.  Nor  is  it  distinctly  and  positively  alleged  that 
the  amount  of  the  proposed  off-set  was  then  due  and  unpaid, 
which  has  been  held  essential  in  a  plea  of  set-off.  DeForrest 
v.  Oder,  supra.  And  we  are  of  opinion,  where  the  party  under- 
takes to  set  up,  by  affidavit,  the  facts  relied  on  to  sustain  his 
plea,  he  must  be  held  to  the  same  strictness  in  matters  of  sub- 
stance as  in  pleading. 
36— 83d  III. 
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We  are,  therefore,  of  opinion  the  court  did  not  abuse  its 
discretion,  in  refusing  to  allow  the  proposed  defense.  The 
party  has  been  denied  no  substantial  defense;  but  even  if  he 
should  have  a  meritorious  claim,  which,  through  inadvertence, 
he  has  failed  to  properly  set  up,  he  may  sue  upon  it  in  an 
independent  action. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Ezekiel  Morrison 

v. 

Armanella  R.   Brown. 

1.  Married  woman — deed  of  trust  by.  A  deed  of  trust  given  by  a  mar- 
ried woman  to  secure  unpaid  purchase  money,  when  her  husband  does  not 
join  in  its  execution,  has  no  validity  as  a  conveyance,  but  may  be  good  as 
a  declaration  preserving  a  vendor's  lien,  or  as  a  declaration  of  a  trust  in 
favor  of  the  vendor. 

2.  Recording  law — void  deed  of  trust  may  afford  notice  to  subsequent 
purchaser.  A  deed  of  trust  executed  by  a  married  woman,  her  husband  not 
uniting  therein,  to  secure  the  purchase  money  due  on  the  premises,  though 
void  as  a  conveyance,  is,  nevertheless,  an  instrument  in  writing  relating  to 
real  estate,  and  when  recorded  is  constructive  notice,  to  all  subsequent  pur- 
chasers, of  the  lien  of  the  original  vendor  upon  the  same  for  the  unpaid 
price. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  "W.  Farwell,  Judge,  presiding. 

Appellee,  Mrs.  Brown,  a  feme  sole,  on  the  10th  of  Feb- 
ruary, 1872,  sold  and  conveyed  by  deed  of  that  date,  lot  6,  in 
block  4,  in  Brainard  &  Evans'  addition  to  Chicago,  to  Mrs. 
Elizabeth  Martin  (then  and  still  the  wife  of  Hugh  Martin),  at 
the  price  of  $2500.  Of  this  Mrs.  Martin  paid  $833.33,  one- 
third,  leaving  $1666.66,  two-thirds  of  the  purchase  money, 
unpaid.  To  secure  the  payment  of  this  two-thirds  of  the  pur- 
chase money,  Mrs.  Martin,  at  the  same  time,  executed  to  Mrs. 
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Brown  her  two  promissory  notes  of  that  date,  each  for  the 
sum  of  $S33.33,  one  payable  at  one  year  and  the  other  at  two 
years  from  date,  each  bearing  eight  per  cent  interest;  and  at 
the  same  time  Mrs.  Martin  executed  a  trust  deed  upon  this  lot 
6,  purporting  to  convey  the  property  to  William  Post  as  a 
trustee  for  Mrs.  Brown,  and  reciting  that  the  object  of  the  deed 
was  to  secure  the  payment  of  these  two  promissory  notes,  and 
reciting,  among  other  things,  the  same  was  "  given  to  secure 
payment  of  a  part  of  the  purchase  money  of  the  above  de- 
scribed premises" 

The  deed  of  Mrs.  Brown  to  Mrs.  Martin,  and  the  trust  deed 
of  Mrs.  Martin  to  Post,  as  trustee  of  Mrs.  Brown,  were  both 
filed  for  record  in  the  recorder's  office  of  Cook  county,  on  the 
18th  day  of  February,  1872,  and  duly  recorded. 

On  the  10th  of  May,  1873,  this  lot  6  was  sold  by  Mrs.  Mar-. 
tin  to  Michael  Flynn,  at  the  price  of  $3700,  and  at  the  same 
time  conveyed  to  Flynn  by  deed  of  warranty,  executed  by 
Mrs.  Martin  and  her  husband,  Hugh  Martin,  which  deed  was 
filed  for  record  May  5th,  1873,  and  duly  recorded  on  the  10th 
day  of  that  month. 

Flynn  testifies,  that  at  the  time  of  this  purchase  he  had  no 
knowledge  or  notice  of  any  lien  upon  the  land  in  favor  of  Mrs. 
Brown.  The  deed  recites  a  consideration  paid  of  $3700. 
There  is  no  testimony  that  Flynn  paid  down  any  money,  but 
he  executed,  at  the  time  of  receiving  his  deed,  his  three  prom- 
issory notes  for  $900  each,  and  secured  the  same  by  a  trust 
deed  to  F.  L.  Chase,  upon  this  lot,  and  this  trust  deed  was  re- 
corded May  9th,  1873. 

Ezekiel  Morrison  testifies,  that  about  August  4,  1873,  with- 
out any  notice  of  Mrs.  Brown's  claim,  he  bought  of  Mrs. 
Martin  and  her  husband  these  three  notes  of  $900  each,  exe- 
cuted by  Flynn,  and  paid  $2500  in  money  for  the  same,  and 
the  notes  and  deed  of  trust  were  handed  over  to  his  posses- 
sion. 

Upon  this  statement  the  appellee  claimed  and  procured  a 
decree  in  the  circuit  court,  recognizing  a  lien  in  her  favor  for 
the  unpaid   part  of  the   purchase   money  due   her  by  Mrs. 
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Martin,  and  declaring  such  lien  superior  to  the  claims  of  all 
subsequent  purchasers  or  incumbrancers.  To  reverse  this 
decree  appellant  brings  the  record  to  this  court. 

Mr.  Wm.  B.  Gibbs,  for  the  appellant. 

Messrs.  E.  &  A.  Yan  Bitren,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

Our  statute  provides  for  the  recording  of  "  deeds,  mort- 
gages, powers  of  attorney  and  other  instruments  of  writing, 
relating  to  or  affecting  the  title  to  real  estate."  And  it  is  fur- 
ther provided,  that  "  deeds,  mortgages  and  other  instruments 
in  writing  relating  to  real  estate,  shall  be  deemed,  from  the 
time  of  being  filed  for  record,  notice  to  subsequent  purchasers 
and  creditors,  though  not  acknowledged  or  proven  according 
to  law." 

It  is  true,  that  under  the  construction  given  by  this  court, 
to  our  statutes  relating  to  conveyancing,  and  in  relation  to  the 
rights  and  powers  of  married  women,  the  deed  of  trust  made 
by  Mrs.  Martin,  to  secure  the  balance  of  the  purchase  money 
owing  to  Mrs.  Brown,  was  not  operative  as  a  conveyance,  inas- 
much as  her  husband  did  not  join  in  the  execution  thereof, 
and  such  deed  did  not,  as  such,  create  a  lien  upon  the  land. 
It  does  not  follow,  however,  that  that  instrument  was  not  op- 
erative as  a  declaration  preserving  the  vendor's  lien,  or  as  a 
declaration  of  a  trust  which,  by  the  intention  of  the  parties, 
was  to  exist  in  favor  of  Mrs.  Brown  to  secure  her  purchase 
money.  This  surely  is  an  instrument  in  writing  "  relating  to 
real  estate."  It  is  a  distinct,  though  not  a  very  artistic,  decla- 
ration by  Mrs.  Martin  that  she  holds  her  title  subject  to  a  lien 
in  favor  of  Mrs.  Brown,  for  the  unpaid  part  of  her  purchase 
money,  and  a  distinct  statement  of  the  amount  of  such  charge 
upon  the  land. 

It  is,  undoubtedly,  the  policy  of  our  recording  laws,  that 
every  instrument  in  writing  relating  to  land,  when  once  re- 
corded, shall  be  notice  to  the  world  of  everything  stated  in 
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such  instrument,  and  of  everything  which  is  necessarily  implied 
from  the  words  of  the  recorded  instrument.  Those  appellants 
claiming  as  subsequent  bona  fide  purchasers  or  incumbrancers 
occupy  the  same  position  in  this  case  as  they  would  have  done 
had  this  instrument  (not  having  been  recorded)  been  read 
aloud  to  them  by  the  appellee,  before  they  became  in  any  way 
interested  in  this  question.  As  against  her  grantee,  there  can 
be  no  doubt  of  her  right  to  assert  a  vendor's  lien.  As  to  the 
others,  they  have  constructive  notice  of  her  equities.  This 
deed  of  trust  by  a  feme  covert  (her  husband  not  joining  with 
her  in  its  execution)  has  no  validity  as  a  conveyance.  It  has 
no  force  or  power  to  create  a  lien.  A  married  woman  can, 
however,  without  the  aid  of  her  husband,  accept  a  deed  and 
hold  title  to  land.  She  can  also  tell  the  truth,  and  there  is  no 
law  to  render  its  utterance  ineffectual.  Under  our  statute,  as 
to  the  effect,  as.  notice,  of  recording  instruments  in  writing 
relating  to  land,  the  execution  and  recording  of  this  instru- 
ment becomes  equivalent  to  a  personal  declaration  of  her 
equitable  rights  to  each  of  appellants  claiming  as  bona  fide 
purchasers. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Christopher  Metz 
v. 
John  W.  Lowell  et  dl. 

Mechanic's  lien — of  sub-contractor.  If  a  party,  furnishing  labor  or  ma- 
terials  to  a  contractor  for  the  erection  of  a  building,  desires  to  enforce  a 
lien  under  the  act  of  1869,  he  must  give  notice  to  the  owner  in  twenty  days 
from  the  completion  of  his  contract,  or  in  twenty  days  after  payment  should 
have  been  made,  and  then  he  can  recover  no  greater  sum  than  is  due  from 
the  owner  to  the  original  contractor. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 
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Messrs.  Bennett,  Kretzinger  &  Yeedes,  for  the  appellant. 

Mr.  Daniel  L.  Shore  y,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  petition,  in  the  Superior  Court  of  Cook  county, 
by  John  W.  Lowell  and  Samuel  B.  Barker,  partners,  doing 
business  under  the  firm  name  of  Lowell  &  Barker,  dealers  in 
lumber,  plaintiffs,  and  against  Thomas  Lawrence  and  Neil 
McClain,  partners,  doing  business  under  the  firm  name  of 
Lawrence  &  McClain,  carpenters  and  builders,  and  Christo- 
pher Metz,  the  owner  of  the  premises,  defendants,  to  enforce 
the  lien  of  petitioners,  as  sub-contractors  under  Lawrence  & 
McClain,  in  furnishing  lumber,  etc.,  for  the  building  the  lat- 
ter had  contracted  to  erect  and  finish  for  Metz,  on  his  lots  in 
Hyde  Park,  in  Cook  county. 

A  hearing  was  had  by  the  court,  and  much  testimony  exam- 
ined, resulting  in  a  decree  for  petitioners  as  prayed. 

The  defendant  Metz  appeals,  and  makes  two  principal  points 
why  the  decree  should  not  stand.  The  first  is,  that  the  notice 
of  the  lien  claimed  by  the  petitioners  was  not  served  within 
twenty  days  of  the  completion  of  the  sub-contract  between 
petitioners  and  Lawrence  &  McClain,  or  within  twenty  days 
after  payment  became  due  thereon. 

By  the  act  amendatory  of  the  Mechanic's  Lien  Law,  ap- 
proved April  5,  1869,  it  is  provided  that  a  laborer,  or  one  fur- 
nishing materials,  shall  give  notice  to  the  owner  within  twenty 
days  from  the  completion  of  his  sub-contract,  or  within  twenty 
days  after  payment  should  have  been  made  to  the  person  per- 
forming the  labor  or  furnishing  material. 

It  was  alleged  in  the  petition,  the  last  item  of  lumber  was 
delivered  on  January  27,  1873,  and  notice  of  lien  served  on 
February  15,  1873,  and  within  twenty  days  after  January  27, 
1873.  This  was  controverted  by  the  plea  of  defendants,  which 
averred  that  the  last  item  of  lumber  and  material  was  deliv- 
ered on  January  24,  1873,  and  not  thereafter,  and  that  more 
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than  twenty  days  had  elapsed  from  the  time  of  the  delivery 
of  the  last  item  of  lumber  and  the  service  of  the  notice. 

Issue  was  taken  on  this  plea,  and,  a  jury  being  waived,  it  was 
tried  by  the  court,  who  found  against  the  plea,  the  court  find- 
ing the  last  item  of  lumber  was,  in  fact,  delivered  on  January 
27,  1873,  and  the  notice  in  time. 

It  is  insisted  by  appellant,  the  court  found  against  the 
weight  of  evidence  on  this  point.  We  have  examined  the 
testimony  carefully,  and,  though  there  is  some  apparent  con- 
flict, occasioned  by  the  lack  of  means  of  knowledge  on  one 
part  and  superior  means  on  the  other  part,  we  are  well  con- 
vinced the  evidence  greatly  preponderates  in  favor  of  the  find- 
ing of  the  court.  It  is  as  well  established  as  any  such  fact 
can  be  established,  that  the  last  item  of  lumber  was  delivered 
on  January  27.  Three  disinterested  witnesses  on  behalf  of 
appellees  gave  the  most  positive  statements  as  to  the  date. 
They  had  ample  means  of  knowing  the  matters  about  which 
they  were  testifying,  and  they  are  uncontradicted.  The  wit- 
nesses on  the  part  of  appellant  had  not  the  same  means  of 
knowledge,  and  were  not  so  positive  and  clear  in  their  state- 
ments as  the  others,  and  in  no  degree  do  they  unsettle  the 
balance  in  appellees'  favor. 

'  The  remaining  point  is,  that,  on  February  15,  1873,  when 
the  notice  was  served  on  appellant,  he  was  not  indebted  to  the 
contractors,  Lawrence  &  McClain,  and  at  the  time  of  the  trial 
the  contractors  were  not  indebted  to  appellees  on  account  of 
the  materials  delivered  by  them  to  appellant. 

On  this  point  there  is  much  statement,  and  some  evidence 
of  a  convincing  character.  The  court  found  there  was  due  from 
the  contractors,  Lawrence  &  McClain,  to  appellant,  one  thou- 
sand five  hundred  thirty  dollars  and  seventy-eight  cents;  that, 
at  the  time  of  the  service  of  the  notice  on  appellant,  there  was 
due  from  him  one  thousand  and  seven  dollars,  from  which 
appellant  was  entitled  to  a  deduction,  for  the  delay  in  com- 
pleting the  work,  of  three  hundred  dollars,  and  appellees  were 
entitled  to  a  lien  for  seven  hundred  and  seven  dollars. 

We   are  of  opinion  the  evidence  would   have  justified   a 
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finding  of  a  greater  amount  due  from  appellant,  for,  on  the 
31st  of  January,  1873,  the  contractors  drew  on  him  for  one 
thousand  five  hundred  thirty  dollars  and  seventy-eight  cents, 
in  favor  of  appellees,  on  account  of.  this  work,  which,  on 
presentation,  appellant  did  not  deny  he  owed,  and  proposed 
giving  his  note  at  sixty  days  for  the  amount.  This  is 
strong  evidence  that  amount  was  then  due.  Deducting  from 
this,  three  hundred  dollars  for  the  delay,  and  one  hundred 
and  fifty  dollars  in  the  services  of  appellant  in  his  supervision 
of  the  work  and  gathering  materials  for  that  purpose,  there 
would  be  more  than  one  thousand  dollars  due,  for  which  a 
decree  might  have  passed.  The  contractors  do  not  complain 
of  the  amount  found  against  them,  and  we  do  not  think  appel- 
lant has  any  ground  of  complaint. 

The  evidence  sustains  the  decree,  and  it  must  be  affirmed. 

Decree  affirmed. 


William  Bakee 


Philip  R.  Palmer. 

1.  Security  for  costs — may  be  filed  without  leave  first  had.  If  a  non- 
resident brings  suit  without  filing  a  bond  for  costs,  and  afterwards  files  one 
without  first  obtaining  leave  of  court,  this  will  be  a  substantial  compliance 
with  the  law,  and  the  denial  of  a  motion  to  dismiss  the  suit,  amounts  to 
leave  to  file  the  same.* 

2.  Pleading — plea  of  discharge  under  insolvent  law.  In  an  action  on  a 
foreign  judgment,  a  plea  of  discharge  under  the  insolvent  laws  of  the  foreign 
country,  which  fails  to  show  that  the  order  freed  him  from  liability  under 
the  judgment,  and  fails  to  set  out  the  foreign  law,  so  that  it  can  be  seen 
whether  the  discharge  was  from  the  indebtedness  or  from  imprisonment  for 
debt,  is  entirely  defective. 

*This  is  under  the  revision  of  1874,  p.  297,  §  3.  Formerly,  under  the  act 
of  1827  (R.  L.  1833,  165-6 ;  R.  8.  1845,  126,)  relative  to  costs,  the  court  was 
required  to  dismiss  the  suit  whenever  a  non-resident  commenced  an  action 
without  first  having  given  security  for  costs.  Ripley  v.  Morris,  2  Gilm.  381 ; 
Hickman  v.  Haines,  5  Gilm.  20.    See  also,  Smith  v.  Bosseter,  11  111.  119. 
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3.  Foreign  judgment — conclusive  as  evidence.  A  judgment  of  a  foreign 
court  having  jurisdiction  of  the  subject  matter  and  of  the  parties,  is  conclu- 
sive evidence  in  the  courts  of  this  State,  and  can  be  impeached  only  for 
fraud.  Evidence  to  show  that  the  plaintiff  had  no  cause  of  action  in  a  suit 
on  such  judgment,  is  inadmissible. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  debt,  by  Palmer  against  Baker,  upon  a 
judgment  rendered  by  the  county  court  of  Hastings  county, 
in  the  Dominion  of  Canada. 

The  following  is  a  copy  of  the  third  plea,  referred  to  in 
the  opinion: 

"  And  for  further  plea  in  this  behalf,  the  defendant  says, 
actio  non,  because  he  says  that  before  the  date  of  the  supposed 
judgment  in  the  said  declaration  mentioned,  and  before  the 
commencement  of  the  suit  in  the  said  declaration  mentioned, 
and  before  the  commencement  of  this  suit,  to-wit,  on,  etc.,  the 
county  court  of  the  county  of  Hastings,  in  the  Dominion  of 
Canada,  granted  to  the  defendant  a  discharge  in  bankruptcy, 
in  the  words  and  figures  following,  to-wit: 

"Insolvent  Act  of  1864.  In  the  matter  of  William  Baker,  an 
Insolvent.   In  the  County  Court  of  Hastings; 

"  Upon  reading  the  petition  of  William  Baker,  the  above 
named  insolvent  herein,  and  the  affidavits  and  papers  filed, 
and  upon  hearing  the  parties  and  evidence  adduced,  I  do 
hereby  make  this  my  order  granting  the  discharge  of  the  in- 
solvent, the  said  William  Baker,  absolutely  and  uncondition- 
ally, and  I  do  hereby  grant  the  prayer  of  the  said  petition,  and 
the  said  insolvent  is  hereby  discharged,  absolutely  and  uncon- 
ditionally, under  said  act. 

"  Dated  at  Belleville,  this  14th  day  of  November,  A.  D.  1868. 
[l.  s.]  "  J.  H.  Sherwood,  J.  C.  H. 

"  And  the  defendant  further  says,  that  the  several  supposed 
causes  of  action  in  the  said  declaration  mentioned  are  in  respect 
of  debts  and  claims,  and  each  of  them  is  in  respect  of  a  debt 
and  claim  by  the  said  insolyent  act  of  1864,  which  defendant 
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says  is  one  of  the  laws  of  the  Dominion  of  Canada,  in  which 
the  said  county  of  Hastings  is  situated,  made  provable  against 
the  estate  of  the  defendant,  and  which  existed  on  the  said  14ih 
day  of  November,  A.  D.  1868,  and  were  within  the  jurisdic- 
tion of  the  said  Dominion  of  Canada,  and  subject  to  the  laws 
thereof,  to  which  the  said  plaintiff  owes  allegiance;  and  that 
the  said  supposed  causes  of  action  are  not,  nor  are  any,  nor  is 
any  one  of  them,  in  respect  of  any  such  debts  or  debt  as  are  or 
is  by  the  said  act  excepted  from  the  operation  of  a  discharge 
in  bankruptcy,  and  this  the  defendant  is  ready  to  verify,  etc." 

Mr.  Henry  V.  Freeman,  for  the  appellant. 

Mr.  E.  M.  Dorman,  and  Messrs.  Waite  &  Clarke,  for  the 
appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  is  first  urged,  that  the  court  below  erred  in  refusing  to 
dismiss  this  suit  because  a  bond  for  costs  was  not  filed  at  the 
time  the  suit  was  brought.  A  bond  was  subsequently  filed,  reg- 
ular in  form  and  otherwise  unobjectionable,  but  leave  of  court 
for  the  purpose  was  not  obtained.  The  statute  authorizes  a 
bond  to  be  filed  within  such  time  as  shall  be  fixed  by  the  court, 
and  the  only  objection  is,  that  leave  of  court  was  not  obtained 
before  the  bond  was  filed. 

The  object  of  the  law  has,  in  this  case,  been  fully  attained. 
Appellee  being  a  non-resident,  the  law  requires  that  he  should 
secure  the  opposite  party  and  the  officers  of  the  court  in  their 
costs.  In  this  case  that  has  been  done,  by  a  valid  and  effectual 
bond,  such  as  the  statute  requires,  and  it  was  filed,  if  not 
strictly,  at  least  substantially,  in  conformity  with  the  require- 
ments of  the  statute.  The  disallowance  of  the  motion,  by  the 
court,  was  virtually  leave  to  file  the  bond.  Had  appellee  asked 
and  the  court  granted  leave  to  file  the  bond,  we  presume  no 
one  would  have  said  it  was  not  correct  practice,  and  the  denial 
of  the  motion  obviously  produced  the  same  result.  The  ob- 
jection has  no  force,  and  can  not  be  said  to  be  even  technical. 
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Tiie  purpose  of  creating  and  maintaining  courts  is  for  the  ad- 
ministration of  justice,  and  not  to  enforce  mere  supposed  tech- 
nicalities in  practice.  Appellant  has  sustained  no  wrong  by 
the  denial  of  the  motion,  but  has  his  security  for  costs. 

It  is  urged  that  the  court  below  erred  in  sustaining  defend- 
ant's demurrer  to  plaintiff's  replication  to  his  third  plea,  to  the 
plea  itself.  The  plea  is  clearly  bad.  It  is  an  attempt  to  plead 
a  discharge  from  the  claim  sued  on,  in  the  Canada  court.  It 
is  defective  for  several  reasons.  It  does  not  show  or  aver  that 
the  order  discharging  defendant  released  or  freed  him  from 
liability  from  this  judgment,  or  from  any  other  debt.  The 
order  set  out  in  the  plea  only  discharges  defendant  absolutely 
and  unconditionally,  under  the  Insolvent  Act  of  1864.  The 
act  is  not  set  out  in  the  plea,  and  we  can  not  take  notice  of 
the  terms  of  a  foreign  law.  For  aught  we  can  know,  the  order 
may  and  probably  did  only  discharge  him  from  imprisonment 
for  debt.  The  order  fails  to  show,  so  far  as  it  and  the  plea  are 
concerned,  that  it  was  intended  to  release  and  discharge  appel- 
lant from  his  debts,  or  any  class  thereof.  The  plea  was  entirely 
defective,  and  the  demurrer  was  properly  sustained  to  it. 

It  is  next  insisted,  that  the  mere  production  of  the  record 
of  the  judgment  rendered  by  the  Canadian  court  was  not  evi- 
dence to  warrant  the  rendition  of  the  judgment — that  evidence 
of  the  original  cause  of  action  should  have  been  adduced. 

There  are,  perhaps,  few  questions  of  evidence  upon  which 
the  decisions  have  been  more  conflicting  than  the  effect  that 
should  be  given  to  a  foreign  judgment  as  evidence.  Some 
courts  have  held  them  conclusive,  some  that  they  are  prima 
facie  evidence  of  the  finding,  and  some,  again,  that  they  are 
not  evidence  to  prove  anything.  .  All  seem  to  be  agreed,  that 
if  the  foreign  court  had  no  jurisdiction,  then  the  judgment  is 
not  binding,  and  that  the  want  of  jurisdiction  of  the  court  ren- 
dering the  judgment  may  be  averred  and  proved;  and  it  has 
been  held  that  it  may  be  shown,  to  invalidate  the  judgment  in 
the  forum  in  which  it  is  questioned,  that  it  was  obtained  by 
fraud  or  mistake.  The  question  has  not  been  of  very  frequent 
occurrence  in  the  courts  of  this  country,  owing  to  the  consti- 
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tutional  provision,  "  full  faith  and  credit  sliall  be  given  in  each 
State  to  the  public  acts,  records  and  judicial  proceedings  of 
every  other  State."  This  provision,  together  with  the  act  of 
Congress  to  carry  it  into  effect,  has  precluded  the  question 
from  being  raised  on  the  judgments  of  other  States. 

After  a  careful  examination  of  the  British  reports,  it  is 
found  that  they  are  not  harmonious.  The  earlier  decisions  of 
their  courts  were,  that  a  foreign  judgment  was  only  prima 
facie  evidence  of  the  debt,  and  that  the  defendant  might  con- 
tradict it;  but  the  more  recent  cases  in  their  courts  hold,  that 
such  a  judgment  can  not  be  re-examined  by  another  court 
beyond  the  jurisdiction  in  which  it  was  rendered,  but  that  it 
is  conclusive.  In  the  case  of  Tarleton  v.  Tarleton,  4  M.  &.  S. 
20,  it  was  held,  that  a  decree  of  a  foreign  court  was  conclusive 
in  an  action  brought  in  England,  and  the  recent  case  of 
Godard  v.  Gray,  L.  R.  6,  Q.  B.  139,  is  to  the  same  effect.  See, 
also,  Costrique  v.  Imrie,  L.  R.  411,  L.  414. 

In  this  country,  a  large  preponderance  in  the  number  of 
cases  hold  such  a  judgment  no  more  than  prima  facie  evi- 
dence of  the  debt,  but  the  recent  case  of  Lozier  v.  Westcott,  26 
E".  Y.  146,  held  such  a  judgment  conclusive.  It  was  there 
said,  that  "  the  same  principles  and  decisions  which  we  have 
made  as  to  judgments  from  the  courts  of  other  States  of  the 
Union  should  be  applied  to  foreign  judgments."  Similar  de- 
cisions of  other  American  courts  may  be  found.  The  tendency 
of  our  courts,  like  those  of  Great  Britain,  seems  to  be  in  the 
same  direction,'  and  no  sufficient  reason  presents  itself  to  our 
minds  why  such  a  judgment  should  not  be  conclusive. 

Where  the  foreign  court  has  jurisdiction  of  the  subject  mat- 
ter and  of  the  person,  and  has  heard  and  determined  the  case, 
and  rendered  the  sentence  of  the  law,  the  cause  of  action,  on 
every  principle  of  law,  has  become  merged  and  swallowed  up 
in  the  judgment.  It  is  effectually  extinguished  by  the  adju- 
dication, and  we  presume  all  will  concede  that  the  judgment 
would,  if  interposed,  be  a  conclusive  bar  to  another  suit  brought 
in  the  same  jurisdiction,  on  the  same  cause  of  action.  If  so, 
when  and  under  what  principle  of  law  does  the  conclusive 
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effect  of  the  bar  become  only  a  prima  facie  bar  to  a  recovery 
on  the  original  cause  of  action? 

It  is  nowhere  controverted  that  a  judgment  of  a  foreign 
Admiralty  court  is  conclusive  in  all  other  courts,  and  why 
should  a  distinction  be  made  between  the  judgments  of  those 
courts  and  others  of  equal  dignity  and  power?  Again,  we 
presume  that  no  one  would  deny  that  an  award  made  regularly 
in  a  foreign  country,  would  be  conclusive  in  bar,  in  all  courts, 
of  the  demand  thus  arbitrated. 

The  foreign  court,  having  competent  jurisdiction,  and  having 
the  parties  before  it,  may,  by  the  laws  of  that  country,  render 
the  judgment,  and  the  rules  of  law  there  in  force  render  the 
sentence  conclusive  between  the  parties,  and  their  rights  are 
thereby  conclusively  fixed;  and  why  should  they  .not  be  as 
irrevocable  as  if  thus  fixed  by  the  contract  of  the  parties  them- 
selves? It  is  not  the  policy  of  the  law  to  encourage  litigation, 
but  "  expedit  repuhlicce  ut  sit  finis  litium."  It  seems  to  us 
that  every  reason  is  in  favor  of  holding  the  parties  bound  by 
the  finding  of  a  court,  wherever  situated,  provided  it  had  com- 
petent jurisdiction,  and  proceeded  to  hear,  determine  and  ad- 
judicate. 

If  it  be  said  that  it  is  only  by  comity  that  we  permit  such 
judgments  to  be  used  as  evidence  in  our  courts,  still  we  should 
give  to  them  the  same  force  and  effect  they  have  where  they 
are  rendered.  We,  by  comity,  permit  a  recovery  on  a  contract 
entered  into  in  a  foreign  country,  and  give  it  effect  according 
to  the  laws  of  the  country  where  it  was  executed;  and  if  we 
give  the  laws  of  foreign  countries  force  and  effect  to  secure 
individuals  their  rights  growing  out  of  contracts,  why  not  give 
them  their  rights  growing  out  of  judgments  recovered  abroad, 
according  to  the  laws  of  that  country?  We  wTill  not  hesitate, 
by  comity,  to  enforce  the  law  of  contracts  of  a  foreign  country, 
and  render  a  judgment  according  to  that  law;  and  if  so,  why 
not  enforce  a  judgment,  and  give  it  full  force  and  effect,  which 
has  been  rendered  under  and  into  which  that  law  has  entered, 
and  controlled  its  rendition  ?  We  perceive  no  reason  for  mak- 
ing a  distinction  as  to  the  comity  in  the  one  case  or  the  other. 
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If  it  be  said  that  the  court  will  re-examine  the  foreign  iudo:- 
ment  to  see  whether  it  has  done  justice  to  the  parties  (and  it 
can  be  for  no  other  reason),  why  not  inquire  whether  the  for- 
eign law  under  which  a  contract  is  made,  and  which  enters 
into  and  controls  it,  is  just,  and  enforce  it  or  not,  according  to 
the  sense  of  justice  of  the  court  trying  the  suit  on  the  contract? 
Such  a  position  has  never,  so  far  as  we  are  aware,  been  as- 
sumed. Why,  nnder  the  law  of  comity,  only  hold  such  a 
judgment %>rima  facie  evidence  of  the  debt?  If  the  judgment 
by  comity  is  to  be  recognized,  why  not  give  it  full  force  and 
effect  according  to  the  law  of  the  place  of  its  rendition?  To 
give  it  only  a  prima  facie  effect  does  not  seem  to  be  acting 
under  the  law  of  comity,  but  rather  sitting  in  review  of  the 
judgment  oi  the  foreign  court,  acting  as  an  appellate  court, 
or,  at  the  very  least,  granting  a  new  trial  when  the  evidence 
heard  when  the  judgment  was  rendered  may  be  difficult  if 
not  impossible  to  procure,  thus  depriving  the  party  in  whose 
favor  the  decision  was  rendered  of  the  benefits  of  his  judg- 
ment. 

It  would,  in  some  cases,  lead  to  anomalous  results,  as,  when 
a  plaintiff  recovers  a  judgment  against  a  party  in  one  country, 
finds  and  sues  him  on  the  judgment  in  another,  and  is  defeated 
on  the  trial,  and  the  defendant  recovers  a  bar  to  the  action. 
Here  is  a  defendant  who  has  a  complete  bar  on  the  merits,  and 
is  liable  under  the  judgment  of  another  court  to  pay  the  debt 
which  has  been  thus  barred. 

We  are,  therefore,  of  opinion,  that  the  law  should  not 
permit  a  matter,  which  has  once  been  solemnly  decided  by  a 
court  of  competent  jurisdiction  of  the  subject  matter  and  of 
the  parties,  to  be  again  brought  into  litigation  between  the 
same  parties  or  their  privies,  although  the  sentence  or  decree 
may  have  been  rendered  by  a  court  in  a  foreign  jurisdiction. 
In  announcing  this  rule,  we  are  not  to  be  understood  as  hold- 
ing that  the  defendant  may  not  show  that  the  foreign  court 
had  no  jurisdiction  of  the  subject  matter  or  of  the  defendant, 
or,  it  may  be,  from  showing  the  judgment  was  procured  by 
fraud. 
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But,  in  this  case,  so  far  as  it  appears,  the  court  had  full 
jurisdiction,  and  the  defendant  was  not  only  served  with  pro- 
cess, but  appeared  to  the  action  and  defended  the  suit,  and  was 
a  resident  of  Canada,  where  the  judgment  was  recovered.  He 
must,  therefore,  be  held  precluded  from  now  questioning  the 
validity  of  the  judgment  in  this  proceeding,  and  it,  under 
nearly  all  of  the  adjudicated  cases,  was  admissible  as  evidence 
of  the  indebtedness,  and  we  think  it  was  conclusive. 

It  then  follows,  from  what  has  been  said,  that  the  court  de- 
cided correctly  in  refusing  to  permit  appellant  to  prove  that 
appellee  had  no  cause  of  action  in  the  original  suit,  as  we  have 
seen  that  it  would  be  error  to  re-examine  the  ground  of  the 
recovery. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 


Levi  H.  Strong  et  al. 

v. 

Patrick  Shea  et  al. 

1.  Burnt  Record  act — when  record  will  not  be  restored.  "Where  a 
party's  land  had  been  sold  under  a  trust  deed,  and  he  procured  a  person  to 
purchase  the  title  for  his  benefit,  such  person  holding  the  title  as  a  mere 
security  for  the  repayment  of  the  money  advanced,  which  the  original 
owner  afterwards  repaid  with  interest,  and  such  person  so  holding  the  title 
conveyed  the  same  to  a  third  person  and  he  to  another,  during  all  which 
time  the  original  owner  was  in  the  open  and  actual  possession  of  the  land, 
the  court  refused  to  restore  the  record  of  such  conveyances  which  had  been 
destroyed  by  fire. 

2.  Mortgage  —  deed,  when  taken  as  a  security.  "Where  one  person 
advances  money  for  another  with  which  to  purchase  the  title  to  land, 
taking  the  conveyance  in  his  own  name,  as  a  security  for  the  money  so 
advanced,  with  interest,  his  deed  will  be  treated  as  a  mortgage,  and  on  re- 
payment he  will  be  required  to- convey  to  the  person  for  whom  he  so  pur- 
chased. 

3.  Notice — by  possession  of  land.  "Where  a  person  is  in  the  actual,  open 
and  notorious  possession  of  land,  claiming  to  own  the  same,  this  will  afford 
notice  to  the  world  of  all  his  rights  and  equities  in  the  same. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Mr.  C.  E.  Crafts,  for  the  appellants. 

Messrs.  Dent  &  Black,  and  Mr.  H.  F.  Vallette,  for  the 
appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  purpose  of  the  bill  was  to  restore  certain  records  de- 
stroyed by  fire,  and  to  confirm  complainants'  title  to  the  lands 
therein  described.  The  court  below,  on  hearing,  dismissed  the 
bill,  and  'the  case  is  brought  here  by  the  appeal  of  the  com- 
plainants. 

The  chain  of  title  through  which  complainants  claim  is  this: 
The  defendant  Patrick  Shea,  being  the  owner  of  the  property, 
and  indebted  to  Eisendrath  by  his  promissory  note,  bearing 
date  July  27,  1858,  payable  one  year  after  date,  for  $800,  with 
interest  at  the  rate  of  ten  per  cent  per  annum,  conveyed  the 
same  to  a  trustee  to  secure  the  payment  of  the  promissory 
note.  On  the  30th  of  December,  1861,  the  trustee  sold  and 
conveyed  the  property  to  Eisendrath,  pursuant  to  the  power 
in  the  deed.  On  the  23d  of  January,  1862,  Eisendrath  and 
wife  quitclaimed  the  property  to  Charles  E.  Boyer.  On  the 
12th  of  October,  1863,  Boyer  and  wife  quitclaimed  to  John  R. 
Parsons.  Parsons  and  wife  quitclaimed  to  Peter  Smith  on 
the  18th  of  May,  1869.  Smith,  on  the  26th  of  June,  1869, 
conveyed,  by  warranty  deed,  the  undivided  one-half  to  the 
complainant  Levi  H.  Strong,  and  the  other  undivided  one-half 
to  George  S.  Bell.  Bell  conveyed  that  undivided  half  to  the 
other  complainants,  Frederick  W.  Strong,  Lyman  A.  Strong 
and  Samuel  B.  Leiter,  by  warranty  deed,  April  2d,  1873. 

The  substance  of  the  defense  is,  that  Boyer  obtained  the 
title  from  Eisendrath  for  Shea,  pursuant  to  a  preceding  agree- 
ment with  Shea,  and  held  it  merely  as  security  for  the  repay- 
ment to  him,  by  Shea,  of  the  money,  with  accruing  interest, 
which  he  paid  Eisendrath  for  the  title;  that  Shea  was,  all  the 
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time,  in  the  actual  and  exclusive' possession  of  the  property, 
claiming  as  owner,  exercising  acts  of  ownership  thereover, 
openly  and  notoriously,  by  making  lasting  and  valuable  im- 
provements thereon,  cultivating  the  land  and  appropriating 
the  rents  and  profits  to  his  own  use,  cutting  and  selling  the 
timber  growing  tHereon  to  Boyer  and  others,  and  paying  all 
taxes  assessed  against  the  property;  and  that  Boyer  was  repaid 
in  full  the  amount  paid  by  him  to  Eisendrath,  long  prior  to 
the  conveyance  to  the  complainants. 

A  homestead  right  was  also  set  up  in  Shea,  and  relied  upon ; 
also  claim  and  color  of  title,  made  in  good  faith,  accompa- 
nied with  actual  possession  and  payment  of  taxes,  for  seven 
successive  years. 

Without  entering  into  an  elaborate  discussion  of  the  evi- 
dence, it  is  sufficient  to  say,  in  our  opinion,  the  defense  is 
clearly  made  out. 

The  agreement  between  Boyer  and  Shea,  that  Boyer  should 
pay  the  amount  due  to  Eisendrath  for  Shea,  is  fully  proved. 
It  is  also  proved  that  when  he  bought  the  title  of  Eisendrath, 
he  professed  to  buy  it  for  Shea;  and  in  his  account  kept  with 
Shea,  he  charged  up  the  amount  against  Shea.  We  think, 
also,  the  evidence  shows  this  amount  was  repaid  him  by  Shea, 
out  of  wood  which  Shea  sold  him  from  a  portion  of  this  land. 
Boyer  was  implicitly  trusted  and  relied  upon  by  Shea.  Shea 
was  ignorant  of  business  matters  and  unable  either  to  read  or 
write,  and  to  this  and  the  fact  of  Boyer's  death  is,  manifestly, 
attributable  the  delay  of  the  reconveyance  to  Shea.  Boyer, 
although  a  man  worthy  of  the  reliance  Shea  placed  in  him, 
was,  nevertheless,  as  a  business  man,  careless  and  negligent — 
and  to  this,  and  not  to  any  design  to  repudiate  his  trust,  we 
attribute  his  quitclaim  to  Parsons.  The  fact  that,  subsequent 
to  that  quitclaim,  he  paid  a  large  sum  of  money  to  redeem 
the  property  from  a  previous  sheriff's  sale  on  a  judgment 
against  himself,  and  the  memorandum  found  among  his 
papers,  calling  it  Shea's  land,  and  stating  that  he  had  paid 
Parsons  in  full  and  that  Parsons  was  to  reconvey  the  land  to 
him,  show,  as  we  think,  conclusively,  that  he  did  not  design, 
37— 83d  III. 
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by  the  quitclaim  to  Parsons,  to  deny  Shea's  right  to  the  land. 
So,  also,  all  the  evidence  bearing  upon  the  question  being  con- 
sidered, we  think  Parsons  took  the  quitclaim  from  Boyer  as 
security  for  money  due  from  Boyer,  merely,  with  the  under- 
standing that  when  it  was  paid  he  should  reconvey  to  Boyer. 
Parsons'  quitclaim  to  Smith  was  in  bad  fa?th.  Smith  had  no 
interest  in  the  purchase,  and  his  name  was  used  by  Lowerby 
as  a  cover  to  accomplish  some  sinister  design  of  Lowerby — 
most  likely  to  help  strengthen  what  he  knew  to  be  a  bad  title. 

The  proof  fails  to  show  actual  knowledge,  by  Shea,  of  any 
of  the  transactions  and  conveyances  by  which  the  chain  of 
title  under  which  complainants'  claim  was  made,  subsequent 
to  the  conveyance  to  Boyer;  and  there  is  no  principle  of  estop- 
pel that  can  be  invoked  against  him. 

Shea's  equity,  we  think,  is  sufficiently  established  under  the 
principle  announced  in  Brown  et  al.  v.  Gaffney  et  al.  28  111. 
149,  Reigard  v.  McNeil.  38  id.  400,  Wolford  v.  Harrington, 
74  Pa.  (St.)  311,  and  Ruckman  v.  Alwood  et  al.  71  111.  158. 

Shea  was  in  the  actual  and  exclusive  possession  of  the  prop- 
erty, all  the  time.  His  acts  of  ownership  were  open  and 
notorious — apprising  the  public  that  he  claimed  to  be  the 
owner.  He  cultivated  the  tillable  land,  cut  the  meadow,  and 
cut  and  used  wood,  and  sold  wood  from  the  woodland,  and 
paid  the  taxes  on  all  the  land.  The  quitclaims  simply  professed 
to  convey,  and  actually  conveyed,  only  the  interest  the  several 
grantors  had  in  the  land.  Busch  v.  Huston,  75  111.  346.  And 
the  possession  of  Shea  was,  under  the  circumstances,  ample 
notice  of  every  claim  he  made  to  the  land.  Smftlv  v. 
Heirs  of  Jackson,  76  111.  254;  Flint  v.  Lewis,  61  id.  306; 
Brown  v.  Gaffney,  supra. 

With  regard  to  the  rulings  on  the  admission  of  evidence, 
we  see  no  substantial  error. 

The  memorandum  made  by  Boyer,  which,  it  is  claimed, 
was  improperly  received,  although  not  evidence  against  Par- 
sons, was  clearly  competent  to  show  how  Boyer  understood  he 
was  holding  the  title;  and  it  did  distinctly  show  that  he  re- 
garded it  as  Shea's  land. 
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The  evidence  in  regard  to  the  conveyance,  by  Parsons,  of 
the  Missouri  lands,  we  think  was  admissible  as  a  part  of  the 
res  gestcef  and  we  also  think  that  it  tended  to  prove  his  bad 
faith  in  quitclaiming  to  Smith,  instead  of  releasing  to  Boyer. 

On  the  whole  record,  we  see  no  substantial  error,  and  the 
decree  must  be  affirmed. 

Decree  affirmed. 


Samuel  S.  Crockee  et  al. 

v. 

Beethold  Lowenthal  et  al. 

1.  Secondary  evidence— proof  of  loss  and  search  for  original.  Where 
it  is  shown  that  thorough  search  has  been  made  without  avail  in  every- 
place where  a  trust  deed  had  been  kept  or  was  likely  to  be  found,  and  the 
witness  thinks  it  has  been  destroyed  by  fire,  proof  of  its  contents  is  admis- 
sible. 

2.  Deed — of  its  delivery.  It  is  not  always  necessary  that  a  deed  should 
be  delivered  to  the  grantee  to  render  it  binding  and  obligatory.  A  delivery 
to  a  third  party  for  the  benefit  of  the  grantee  is  conclusive  upon  the  grantor. 
If  the  grantor  parts  with  its  control,  and  places  it  in  the  possession  of 
another,  with  the  intent  and  for  the  purpose  of  making  it  effectual  and  a 
binding  contract,  this  will  be  sufficient. 

3.  Trust  deed — delivery  to  cestui  que  trust  sufficient.  An  actual  delivery 
of  a  trust  deed  to  the  trustee  therein  named,  who  has  no  interest  in  the  trust, 
is  not  required,  but  a  delivery  to  the  cestui  que  trust,  together  with  the  notes 
secured  by  it,  will  fully  answer  the  requirements  of  the  law. 

4.  Same — acceptance  of  trust.  If  a  trustee  named  in  a  deed  given  to 
secure  the  payment  of  notes  acts  under  it  by  advertising  the  property  for 
sate,  this  will  be  an  acceptance  of  the  trust  by  him,  although  he  may  not 
have  the  instrument  in  his  possession. 

5.  Cross-bill — on  Mil  to  foreclose,  by  second  mortgagee.  On  bill  to  fore- 
close a  deed  of  trust,  a  party  defendant  holding  a  judgment  against  the 
grantor,  and  having  a  subsequent  deed  absolute  on  its  face,  but  in  reality  a 
mortgage  to  secure  the  payment  of  a  debt,  given  by  the  same  party  on  the 
same  and  other  real  estate,  being  a  second  mortgagee,  will  have  a  clear 
right  to  seek  affirmative  relief  in  regard  to  the  property  sought  to  be  sold 
under  the  original  bill,  and  the  fact  that  his  mortgage  embraces  other  prop- 
erty will  not  deprive  him  of  the  right  to  file  a  cross-bill  seeking  a  fore- 
closure. 
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6.  Same — 10I10  may  object  to  filing.  The  complainant  in  a  bill  to  fore- 
close a  deed  of  trust  may  have  the  right  to  object  to  matters  not  germane 
being  brought  into  the  case  on  cross-bill  by  a  second  mortgagee,  but  if  he 
does  not,  the  original  mortgagor  can  not  be  heard  to  make  such  objection, 
as  it  can  work  him  no  injury. 

7.  Foreclosure  —  decree  as  to  surplus,  on  answer.  If  a  bill  to  fore- 
close a  mortgage  or  deed  of  trust  makes  the  judgment  creditors  of  the 
mortgagor  parties  defendant,  and  their  rights  are  shown  by  answer  and 
proof,  it  is  proper,  in  decreeing  a  foreclosure  and  sale,  to  direct  the  pay- 
ment of  any  surplus,  after  satisfying  the  mortgage,  among  the  judgment 
creditors  according  to  their  respective  rights  and  equities.  No  cross-bill 
is  necessary  for  this  purpose. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 

E.  S.  Williams,  Judge,  presiding. 

| 
Mr.  Charles  J.  Beattie,  for  the  appellants. 

Messrs.  Rosenthal  &  Pence,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Berthold  Lowenthal, 
to  foreclose  a  certain  deed  of  trust  alleged  to  have  been  exe- 
cuted by  Samuel  S.  Crocker  and  Frances  Crocker,  his  wife, 
conveying  certain  property  in  Chicago  to  Levi  D.  Boone,  as 
trustee,  and  in  trust  to  secure  the  payment  of  a  certain  promis- 
sory note  of  $2500,  dated  April  4,  1871,  due  six  months  after 
date,  with  interest  at  the  rate  of  ten  per  cent,  executed  by 
Crocker,  payable  to  the  order  of  himself,  and  by  him  indorsed. 

Samuel  S.  Crocker  and  Francis  Crocker  were  made  defend- 
ants to  the  bill,  together  with  David  G.  Hamilton,  Geo.  M. 
Fink,  H.  F.  Fink,  Harriet  E.  Bennett,  David  W.  Gammon, 
Truman  W.  Steele,  John  "W.  Bennett,  Edwin  A.  Sherburne, 
James  Munhead,  Geo.  K.  Clark  and  Levi  D.  Boone,  who  were 
alleged  to  have  some  interest  in  the  premises,  acquired  subse- 
quent to  the  execution  of  the  deed  of  trust. 

David  G.  Hamilton  put  in  an  answer  to  the  bill,  and  also 
filed  a  cross- bill,  in  which  he  prayed  for  affirmative  relief. 
Gammon  and  Munhead  disclaimed  any  interest  in  the  subject 
matter  of  the  litigation,   and   the  other   defendants   put  in 
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answers.  The  cause  proceeded  to  a  hearing  on  the  evidence, 
and  a  decree  was  rendered  substantially  as  prayed  for  in  the 
original  bill  and  the  cross-bill  filed  by  Hamilton,  to  reverse 
which  Samuel  S.  Crocker  and  Frances  Crocker  have  appealed. 

Various  errors  have  been  assigned  upon  the  record,  but  the 
attorney  of  appellants,  in  the  brief  filed,  rely  upon  four  points 
to  secure  a  reversal  of  the  decree,  which  are  as  follows: 

First — There  is  no  proof  that  the  deed  of  trust  was  destroyed 
by  fire  or  lost,  and  it  was  error  to  admit  secondary  evidence 
of  the  contents  of  the  deed. 

Second — The  assumed  deed  of  trust  was  never  delivered 
to  the  trustee,  and  never  accepted  by  him,  and  without  such 
delivery  and  acceptance  the  deed  is  void,  and  passed  no  title. 

Third — The  cross-bill  is  not  germane  to  the  original  bill, 
but  is  substantially  a  bill  to  foreclose  a  mortgage  on  property 
not  mentioned  in  the  original  bill,  and  can   not  be  sustained. 

Fourth — The  decree  is  erroneous  in  granting  affirmative 
relief  to  defendants  Fink  and  Bennett,  on  answer,  without 
cross-bill. 

The  positions  of  appellants'  solicitor  we  will  consider  in  the 
order  in  which  they  are  made.  As  to  the  first  question,  we 
can  not  agree  with  the  appellants'  solicitor.  The  record  shows 
that  Mr.  Lowenthal,  the  complainant,  testified  that  the  deed 
of  trust  was  delivered  to  him  with  the  note.  He  can  not  tell 
what  became  of  it.  His  impression  is,  it  was  burned  in  his 
desk,  in  the  fire  of  1871 ;  that  he  has  made  diligent  search, 
but  has  not  succeeded  in  finding  it.  He  further  says  it  may 
be  among  his  papers  yet,  but  he  has  examined  everywhere  he 
could  have  kept  it. 

After  this  evidence  was  given,  the  witness  was  again  called, 
and  testified:  "Since  the  adjournment  of  the  court,  I  have 
looked  everywhere  that  paper  would  likely  be — every  place  I 
could  think  of  where  it  would  be  likely  to  be — without  avail." 

The  law  required  thorough  search  in  the  place  where  the 
deed  was  kept,  before  resort  could  be  had  to  evidence  of  its 
contents.  We  are  of  opinion  the  evidence  establishes  all  the 
diligence  that   could   reasonably  be  required.     Every  place 
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where  the  paper  was  kept,  and  was  likely  to  be  found,  was 
thoroughly  searched,  and  it  could  not  be  found.  If  niore  than 
this  was  necessary,  it  would  be  difficult  to  conceive  of  any  case 
where  the  contents  of  a  written  instrument  lost  or  destroyed 
could  be  given  in  evidence. 

In  regard  to  the  second  point,  it  is,  no  doubt,  true  that  the 
deed  of  trust  was  never  actually  delivered  to  the  trustee,  but 
the  grantor  in  the  deed  delivered  it,  together  with  the  note  it 
was  intended  to  secure,  to  appellee,  for  whose  benefit  it  was 
made,  and  who  alone  had  rights  secured  by  it.  The  trustee 
had  no  interest  whatever  in  the  trust  deed,  and  an  actual 
delivery  to  him  was  not  required.  A  delivery  to  the  cestui 
que  trust  would  fully  answer  all  the  requirements  of  the  law. 
It  is  not  always  necessary  that  a  deed  should  be  delivered  to 
the  grantee  therein  named  in  order  to  render  the  deed  binding 
and  obligatory.  A  delivery  to  a  third  party,  for  the  benefit 
of  the  grantee,  has  always  been  held  conclusive  upon  the 
grantor.  Indeed,  where  the  grantor  parts  with  the  control  of 
the  instrument,  and  places  it  in  the  possession  of  another,  with 
the  intent  and  for  the  purpose  of  making  it  eifectual  and  a 
binding  contract,  the  delivery  of  the  instrument  will  be  re- 
garded as  binding  and  conclusive  upon  the  grantor;  but,  in 
addition  to  this,  the  trustee  expressly  accepted  the  trust.  On 
two  occasions,  as  appears  from  the  evidence,  he  advertised  the 
property  for  sale.  It  has  always  been  regarded  as  an  accept- 
ance of  the  trust  by  the  trustee  where  he  acts  under  the  deed, 
although  he  may  not  have  the  instrument  in  his  actual  posses- 
sion.    Perry  on  Trusts,  sees.  259,  260  and  261. 

It  would  be  a  strange  doctrine,  indeed,  to  hold  a  trust  deed 
invalid  for  the  want  of  a  delivery,  where  it  had  been  deliv- 
ered by  the  grantor  to  the  cestui  que  trust,  and  the  trustee 
had  accepted  the  trust  by  acting  under  it.  We  are  aware  of  no 
authority  which  would  sanction  or  sustain  such  a  rule. 

As  to  the  third  point,  that  the  cross-bill  was  not  germane  to 
the  original  bill,  it  appears  that  Hamilton  had  obtained  a 
■judgment  against  Crocker  after  the  deed  of  trust  was  exe- 
cuted.     He  also  held  a  deed  from  Crocker,  which,  although 
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absolute  on  its  face,  was  but  a  mortgage  given  to  secure  the 
payment  of  a  certain  debt.  This  deed  conveyed  the  property 
in  the  deed  of  trust,  and  also  other  property.  When,  there- 
fore, Hamilton  was  made  a  party  defendant  to  the  original 
bill,  he,  being  a  second  mortgagee,  had  a  clear  right  to  ask 
an}'  affirmative  relief  in  regard  to  the  property  which  the 
complainant  in  the  original  bill  was  attempting  to  sell  in  sat- 
isfaction of  his  debt,  which  the  equities  of  the  case  would, 
under  the  evidence,  entitle  him  to  receive. 

The  fact  that  Hamilton's  mortgage  contained  property  not 
embraced  in  the  deed  of  trust,  and  against  which  the  com- 
plainant in  the  original  bill  asked  no  decree,  could  not  deprive 
him  of  his  equitable  rights.  By  filing  a  cross-bill,  he  had  a 
clear  right  to  a  decree  foreclosing  the  mortgage  he  held  against 
Crocker,  and,  when  he  sought  relief  in  that  direction,  he  was 
not  required  to,  and  it  might  be  well  doubted  whether  he 
could,  foreclose  by  piecemeal. 

The  Crockers,  and  their  various  creditors  who  had  liens  by 
judgment  against  the  lands,  were  all  before  the  court.  The 
court  having  acquired  jurisdiction  over  all  the  parties  in  interest 
and  having  jurisdiction  of  the  subject  matter,  it  was  eminently 
proper  to  proceed  and  fully  settle  the  equities  of  all  the  parties 
in  the  same  proceeding,  and  render  such  a  decree  as  equity, 
under  all  the  evidence,  required. 

It  might  be  well  doubted  whether  appellant  Crocker,  being 
a  defendant  to  the  original  bill,  could  interpose  the  objection 
now  raised.  We  can  readily  see  why  the  complainant  in  the 
original  bill  might  object  to  matters  being  brought  in  by  cross- 
bill, which  were  not  strictly  germane  to  the  original  bill,  but 
upon  what  principle  a  defendant  to  the  original  bill  could 
interpose  such  an  objection,  is  not  apparent.  Surely  the  defend- 
ant could  gain  nothing  by  requiring  his  co-defendant  to  com- 
mence a  new  suit  to  settle  equities  which  might  be  adjusted 
in  the  then  pending  action. 

The  complainant  in  the  original  bill  does  not  complain  of 
the  filing  of  the  cross-bill,  and,  as  appellants  have  not  been 
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injured,  we  are  inclined  to  hold  that  they  have  no  right  to 
insist  upon  that  as  error,  which  did  them  no  harm. 

We  now  come  to  the  last  point  relied  upon,  that  it  was  error 
to  grant  affirmative  relief  to  Fink  and  Bennett.  These  par- 
ties were  judgment  creditors  of  appellants,  and,  as  such,  were 
necessary  parties  to  the  bill.  They  did  not  ask  for  affirmative 
relief,  nor  does  the  decree  order  the  sale. of  the  mortgaged 
premises  upon  their  application,  or  to  satisfy  their  judgment, 
as  supposed  by  appellants. 

The  decree  makes  provision,  and  properly  so,  for  the  pay- 
ment of  any  surplus  that  may  remain  in  the  hands  of  the 
master  in  chancery  after  the  satisfaction  of  the  mortgages  in 
the  bill  and  cross-bill.  If  there  should  be  a  surplus  arising 
from  the  sale  of  the  premises,  of  course  it  must  go  somewhere, 
and,  as  these  judgment  creditors  set  up  and  established  their 
rights,  the  court  could  not  disregard  them,  and  could  do  no 
less  than  direct  the  surplus  money,  if  any,  remaining  in  the 
hands  of  the  master,  to  be  paid  to  them.  ~No  cross-bill  was 
required  to  authorize  such  a  provision  in  the  decree.  Walker 
et  ah.  v.  Alt  et  al.  ante,  p.  226. 

~No  substantial  error  appearing  in  the  record,  the  decree  will 

be  affirmed. 

Decree  affirmed. 


Fredrick    J.  Sherman 

v. 

William  Skinner. 

Practice—; finding  of  court  below  can  not  be  questioned,  unless  exceptions  are 
taken  in  that  court.  Where  a  cause  is  tried  by  the  court,  by  consent  of 
parties,  without  a  jury,  the  finding  of  the  court  can  not  be  questioned  on 
appeal,  unless  the  record  shows  that  exceptions  were  taken  thereto  in  that 
court,  or  the  question  of  the  fitness  of  the  finding  is  in  some  mode  brought 
before  this  court. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 


1876.]  The  People  ex  ret.  v.  Cooper  et  al.  585 

Syllabus. 

Messrs.  Yallette  &  Gardner,  for  the  appellant. 

Messrs.  Bennett  &  Sherburne,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action,  brought  by  Skinner,  against  Sherman, 
before  a  justice  of  the  peace,  and,  on  appeal  in  the  circuit 
court,  was  tried  by  the  court,  by  consent  of  parties,  without  a 
jury,  and  the  court  found  for  plaintiff,  and  gave  judgment  for 
$140,  and  Sherman  brings  the  record  here  by  appeal. 

The  errors  assigned  are,  first,  that  the  finding  is  contrary  to 
the  evidence;  and,  secondly,  that  the  finding  of  the  court 
below  is  contrary  to  law. 

All  the  evidence  is  preserved  by  bill  of  exceptions,  so 
called.  But  there  is  nothing  in  the  record  showing  that  the 
appellant  took  exception  to  the  finding  of  the  court  below. 
Nor  is  the  question  of  the  fitness  of  the  finding  of  the  court 
below  brought  before  this  court  in  any  other  mode.  "Without 
this,  appellant  can  not  question  the  finding  in  this  court. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  Henry  B.  Miller,  Treasurer,  etc. 


E.  J.  Cooper  et  al. 

1.  Municipal  taxation — constitutionality  of  the  "  city  tax  act "  of  April 
15,  1873.  The  act  entitled  "An  act  in  regard  to  the  assessment  of  property, 
and  the  levy  and  collection  of  taxes  by  incorporated  cities  in  this  State," 
approved  April  15, 1873,  known  as  the  "city  tax  act,"  is  a  "  local  or  special 
law,"  within  the  meaning  of  that  clause  of  the  constitution  which  prohibits 
to  the  General  Assembly  the  passing  of  "  any  local  or  special  law  incorpo- 
rating cities,  towns  or  villages,  or  changing  or  amending  the  charter  of  any 
town,  city  or  village,"  and  is  therefore  unconstitutional  and  void. 

2.  Former  decision.  The  rulings  in  Spring  et  al.  v.  The  Collector  of 
the  City  of  Olney,  78  111.  101,  in  so  far  as  they  are  inconsistent  with  the 
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decision  in  this  case  holding  the  "city  tax  act"  to  be  unconstitutional,  are 
overruled. 

8.  Local  and  special  laws — in  respect  to  the  incorporation  of  cities,  etc. 
— constitutional  prohibition.  Section  20  of  article  4  of  the  constitution  of 
1870,  prohibits  the  passing  of  "  any  local  or  special  law  incorporating  cities, 
towns  or  villages,  or  changing  or  amending  the  charter  of  any  town,  city  or 
village."  This  prohibition  is  equivalent  to  a  command  that  general  laws 
alone  shall  be  enacted  for  the  purposes  named.  Nor  is  any  distinction  made 
between  "  incorporating  "  and  "changing  and  amending  charters" — whether 
one  or  the  other,  or  both,  shall  be  sought  to  be  done,  it  can  not  be  by  a 
"  local  or  special  law,"  and  must  be  done  by  a  "general  law." 

4.  Under  this  prohibition,  it  is  not  competent  for  the  General  Assembly 
to  create  or  perpetuate  by  law  any  dissimilarity  in  the  character  of  organi- 
zations or  powers,  in  municipalities  of  the  same  class  or  grade. 

5.  This  does  not,  however,  imply  that  there  shall  be  no  liberty  in  the 
citizens  of  localities  of  sufficient  population  to  render  it  desirable  to  become 
incorporated  as  a  city,  town  or  village,  to  do  so  or  not,  as  they  may  elect ; 
or  that  such  municipalities  incorporated  under  special  charters  prior  to  the 
constitution  of  1870,  may  not  elect  to  change  their  charters  for  the  provisions 
of  the  general  law. 

6.  Nor  does  the  prohibition  have  any  application  to  the  character  of  the 
ordinances  that  may  be  adopted  by  municipalities  properly  incorporated, 
and  which  are  within  their  unquestioned  powers.  It  merely  restricts  the 
General  Assembly  in  the  enactment  of  laws  for  charters  or  for  changing  or 
amending  charters,  and  in  nowise  affects  the  municipality  in  exercising  or 
not  exercising  the  powers  with  which  it  is  lawfully  invested. 

7.  In  considering  this  prohibition  of  the  constitution,  regard  must  be  had 
to  the  substance,  not  to  the  mere  form,  given  to  the  enactment,  as  determin- 
ing its  constitutionality.  If  the  act  must  necessarily  produce  a  result  clearly 
forbidden  by  the  constitution,  it  can  not  be  upheld,  whatever  may  be  its 
form  or  profession. 

8.  So,  if  the  General  Assembly  should,  by  one  or  many  enactments,  au- 
thorize the  incorporation  of  every  city,  every  town,  or  every  village,  with  a 
distinct  and  dissimilar  organization  and  powers,  such  enactment  or  enact- 
ments would  be  within  the  constitutional  prohibition  of  "  local  or  special 
legislation,"  although  having  the  form  of  general  laws. 

9.  As  a  consequence,  if  an  act,  whatever  its  profession  as  to  being  a  gen- 
eral law,  must  necessarily  result  in  establishing  dissimilarity  in  the  powers 
and  modes  of  different  cities  in  the  levy  and  collection  of  taxes,  then  the  law 
conferring  these  powers  and  prescribing  these  modes  will  be  regarded  as 
within  the  prohibition. 

10.  A  city  can  not  be  vested  with  discretionary  power  to  collect  taxes,  as 
provided  by  either  of  two  laws  which  provide  different  officers  and  prescribe 
different  methods  for  that  purpose. 
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11.  General  laws— defined.  General  laws  are  those  which  relate  to  or 
bind  ail  within  the  jurisdiction  of  the  law-making  power,  limited  as  that 
power  may  be  in  its  territorial  operation,  or  by  constitutional  restraint. 

12.  A  law  can  not  be  general,  in  any  correct  sense  of  the  term,  but  must 
be  "  local  or  special,"  which,  by  reason  of  a  local  option,  is  repealed,  or, 
what  is  practically  the  same  thing,  has  its  vitality  as  a  law  suspended  in 
one  locality  where  exists  a  proper  subject  matter  on  which  to  operate,  but 
remains  in  full  force  and  vigor  in  another  locality  of  precisely  the  same 
kind, — or,  in  the  same  locality,  is  law  or  not  law,  as  shall  suit  the  changing 
fancies  of  the  local  authority. 

13.  Statute — constitutionality — if  a  part  of  an  act  be  void,  whether  the 
residue  may  stand.  If  a  statute  attempts  to  accomplish  two  or  more  objects, 
and  is  void  as  to  one,  it  may  still  be  in  every  respect  complete  and  valid  as 
^o  the  other. 

14.  But  if  its  purpose  is  to  accomplish  a  single  object  only,  and  some  of 
its  provisions  are  void,  the  whole  must  fall  unless  sufficient  remains  to  effect 
the  object  without  the  aid  of  the  invalid  portion. 

15.  And  if  they  are  so  mutually  connected  with  and  dependent  on  each 
other,  as  conditions,  considerations  or  compensations  for  each  other,  as  to 
warrant  the  belief  that  the  legislature  intended  them  as  a  whole,  and  if  all 
could  not  be  carried  into  effect,  the  legislature  would  not  pass  the  residue 
independently,  then,  if  some  parts  are  unconstitutional,  all  the  provisions 
which  are  thus  dependent,  conditional  or  connected  must  fall  with  them. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Martin  K.  M.  Wallace,  Judge,  presiding. 

This  was  an  application  to  the  county  court  of  Cook  county, 
at  the  July  term,  1875,  in  the  name  of  The  People,  on  the  re- 
lation of  Henry  B.  Miller,  county  treasurer  and  ex  officio  col- 
lector of  taxes,  for  a,  judgment  against  certain  real  estate  in 
Cook  county  for  delinquent  taxes.  Objections  were  interposed 
by  E.  J.  Cooper  and  others.  Upon  the  trial  below,  the  court 
rejected  all  the  evidence  offered  in  the  cause,  upon  the  ground 
that  under  the  law  and  upon  the  record,  the  court  had  no  juris- 
diction to  try  the  facts  to  which  the  proofs  related,  or  to  render 
any  judgment  against  the  real  estate  mentioned  for  the  taxes 
charged  thereon — so  judgment  was  entered  in  favor  of  the  ob- 
jectors,  from  which  the  people  took  this  appeal. 

The  question  of  the  jurisdiction  in  the  court  below  depends 
upon  the  constitutionality  of  the  act  of  April  15,  1873,  known 
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as  the  "  city  tax  act,"  and  that  is  the  only  question  presented 
in  this  case. 

Mr.  T.  Lyle  Dickey,*  Mr.  Francis  Adams,  Mr.  M.  F.  Tuley, 
Mr.  C.  H.  Morse,  and  Mr.  Elliott  Anthony,  for  the  appel- 
lants. 

Messrs.  Richmond  &  Condee,  and  Mr.  Edward  Boby,  for 
the  appellees;  Messrs.  Bennett,  Kretzinoer  &  Veeder,  for 
the  appellee  The  National  Life  Ins.  Co. ;  Mr.  H.  B.  Hurd,  for 
the  appellees  Maxson  et  al.  and  Hurd  et  al. ;  Messrs.  Snow- 
hook,  Johnston  &  Gray,  for  the  appellees  Henry  Cordes  et  al. ; 
and  Mr.  ¥m.  Hopkins,  for  the  appellees  Geo.  W.  Thomas  et  al. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Judgment  was  rendered  in  this  court,  and  an  opinion  filed, 
affirming  the  judgment  of  the  court  below  in  the  present  case, 
in  vacation,  after  the  September  term,  1875.  A  petition  for 
rehearing  having  been  presented,  supported  by  an  elaborate 
and  able  argument,  we  have  again  carefully  considered  the 
question  by  which  the  judgment  was  controlled,  but  still  feel 
compelled  to  adhere  to  our  former  conclusion.  We  have, 
however,  availed  of  this  opportunity  to  make  some  changes  in 
the  language  of  our  opinion,  with  the  view  of  more  fully  and 
clearly  stating  the  reasons  by  which  we  are  governed,  and  the 
present  opinion  will,  therefore,  be  substituted  for  that  formerly 
filed. 

When  the  cases,  of  which  The  People  ex  rel.  Miller  v.  Otis, 
74  111.  384,  was  selected  as  the  representative,  were  before  us, 
at  the  January  term,  1875,  we  refrained  from  considering  the 
objection  then  urged  against-  the  constitutionality  of  the  act  of 
April  15,  1873,  known  as  the  "  city  tax  act,"  because,  in  our 
opinion,  there  were  defects  in  the  provisions  of  the  act,  which, 

*  This  case  was  originally  submitted  at  the  September  term,  1875,  and 
finally  determined  at  the  September  term,  1876,  upon  an  application  for  a 
rehearing.  Mr.  Justice  Dickey,  having  been  of  counsel  in  the  cause  before 
he  came  upon  the  Bench,  took  no  part  in  its  decision. 
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aside  from  any  question  of  its  constitutionality,  rendered  its 
enforcement  impracticable,  and  we  indulged  the  hope  that,  in 
future  legislation,  all  grounds  of  constitutional  objection  might 
be  avoided.  In  this,  however,  we  have  been  disappointed,  for 
the  amendatory  act  of  April  7,  1875,  attempts  no  more  than 
to  obviate  the  objections  to  the  practical  enforcement  of  the 
act,  as  indicated  in  our  opinion  in  the  Otis  case,  and  we  are, 
hence,  now  compelled,  reluctant  as  we  are  to  enter  upon  a 
question  of  so  much  delicacy  and  importance,  either  to  sustain 
or  to  declare  inoperative  the  act,  on  constitutional  grounds. 

By  one  of  the  clauses  of  section  22,  of  article  4  of  the  present 
constitution,  the  General  Assembly  is  prohibited  from  passing 
"any  local  or  special  law  incorporating  cities,  towns  or  vil- 
lages, or  changing  or  amending  the  charter  of  any  town,  city 
or  village." 

It  is  obvious  that  the  prohibition  of  the  enactment  of  "  local 
or  special  laws  "  for  these  purposes,  is  equivalent  to  a  com- 
mand that  general  laws  alone  shall  be  enacted  therefor;  for 
the  words  'k  local  "  or  "  special  "  are  clearly  used  in  contradis- 
tinction to  the  word  "  general,"  and  there  being  no  power  to 
enact  "  local  or  special "  laws,  there  can  be  no  other  than 
■"  general "  laws  enacted.  It  will  be  observed,  too,  that  no  dis- 
tinction is  made  between  "  incorporating  "  and  "  changing  and 
amending  charters  " — whether  the  one  or  the  other  or  both 
shall  be  sought  to  be  done,  it  can  not  be  by  a  "  local  or  special 
law,"  and  must,  therefore,  be  by  a  '*  general  law." 

"  General  laws "  are  said  to  be  "  those  which  relate  to  or 
bind  all  within  the  jurisdiction  of  the  law  making  power,  lim- 
ited as  that  power  may  be  in  its  territorial  operation  or  by 
constitutional  restraint."  Sedgwick  on  Stat,  and  Const.  Law, 
p.  30.  The  number  of  persons  upon  whom  the  law  shall  have 
any  direct  effect,  may  be  very  few,  by  reason  of  the  subject  to 
which  it  relates,  but  it  must  operate  equally  and  uniformly 
upon  all  brought  within  the  relations  and  circumstances  for 
which  it  provides.     People  ex  rel.  v.  Wright,  70  111.  398. 

The  evil  supposed  to  exist  which  led  to  the  adoption  of  the 
clause  of  the  constitution  under  consideration,  was  dissimilarity 
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in  the  provisions  of  charters  of  different  cities,  towns  and  vil- 
lages, and  while  it  was  not  designed,  by  the  mere  act  of  adopt- 
ing the  constitution,  to  repeal  the  provisions  of  existing  char- 
ters any  further  than  they  were  in  conflict  with  other  provisions 
of  the  constitution  which  became  operative  without  the  aid  of 
legislation,  it  was  designed  that  no  city,  town  or  village  should 
thereafter  become  incorporated,  or  have  its  charter  changed  or 
amended,  except  by  virtue  of  a  general  law.  This,  we  think, 
is  manifest,  both  from  the  proceedings  of  the  convention  which 
framed  the  constitution,  and  the  peculiar  language  of  the  con- 
stitution itself. 

If  no  city,  no  town  or  no  village  can  become  incorporated  or 
have  its  charter  changed  or  amended,  save  by  virtue  of  the 
provisions  of  a  general  law,  operating  "  equally  and  uniformly 
upon  all  brought  within  the  relations  and  circumstances  for 
which  it  provides,"  it  follows  that  all  cities,  all  towns  or  all 
villages  becoming  incorporated,  and  all  cities,  all  towns  or  all 
villages  having  their  charters  changed  or  amended,  must,  to 
the  extent  of  such  change  or  amendment,  be  brought  under 
the  same  law.  It  is  not  admissible,  either  by  the  letter  or  the 
spirit  of  the  constitution,  that  dissimilarity  in  character  of 
organization  or  powers,  in  municipalities  of  the  same  class  or 
grade,  shall  be  created  or  perpetuated  by  enactments  of  the 
General  Assembly. 

This  does  not,  however  >  imply,  as  seems  to  be  supposed,  that 
there  shall  be  no  liberty  in  the  citizens  of  localities  possessing 
sufficient  population  to  render  it  desirable  to  become  incorpo- 
rated as  a  city,  town  or  village,  to  do  so  or  not,  as  they  may 
elect;  or  that  cities,  towns  or  villages  incorporated  under  spe- 
cial charters  prior  to  the  adoption  of  the  constitution,  may  not 
elect  to  change  their  charters  for  the  provisions  of  general  laws 
for  incorporating  cities,  towns  or  villages. 

The  legislature  might,  doubtless,  enact  a  law  arbitrarily  in- 
corporating municipalities,  or  changing  or  amending  existing 
charters,  without  consulting  the  wishes  of  the  inhabitants  to 
be  affected;  or,  it  might  provide  a  system  by  which  munici- 
palities  should   become   incorporated,  or  for   changing   and 
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amending  existing  charters,  in  the  discretion  and  through  the 
agency  of  those  to  be  affected — only,  in  either  case,  the  law 
must  be  general,  to  have  any  effect.  But  it  is  solely  to  what 
assumes  to  be  a  law  obligatory  upon  organized  municipalities, 
that  the  present  discussion  has  any  reference. 

Nor  does  the  prohibition  of  the  constitution  have  any  appli- 
cation to  the  character  of  the  ordinances  that  may  be  adopted 
by  municipalities  properly  incorporated,  which  are  within 
their  unquestioned  powers.  It  restricts  only  the  General  As- 
sembly in  the  enactment  of  laws  for  charters  or  for  changing 
or  amending  charters,  and  in  nowise  affects  the  municipality 
kyq.  exercising  or  not  exercising  the  powers  with  which  it  is 
lawfully  invested. 

To  this  expression  of  our  views  with  regard  to  the  construc- 
tion of  the  clause  of  the  constitution  under  consideration,  we 
think  it  necessary  but  to  add,  that  it  is  the  substance,  and  not 
the  mere  form  given  to  the  enactment,  which  must  determine 
its  constitutionality.  If  the  act  must  necessarily  produce  a 
result  clearly  and  unquestionably  forbidden  by  the  constitu- 
tion, it  can  not  be  upheld,  whatever  may  be  its  form  or  pro- 
fession. And,  therefore,  if  the  General  Assembly  should,  by 
one  or  many  enactments,  authorize  the  incorporation  of  every 
city,  every  town  or  every  village  with  a  distinct  and  dissimilar 
organization  and  powers,  such  enactment  or  enactments  would 
be  within  the  constitutional  prohibition  of  "  local  or  special 
legislation,"  although  having  the  form  of  general  laws. 

The  question,  therefore,  here,  is  not  merely  what  kind  of  a 
law  does  the  "  city  tax  act "  profess  to  be,  but  what  is  the 
result  it  must  necessarily  produce?  If  it  is  to  establish  dis- 
similarity in  the  powers  and  modes  of  different  cities  in  the 
levy  and  collection  of  taxes,  then,  in  our  opinion,  since  the 
law  ^conferring  these  powers  and  prescribing  these  modes  be- 
comes a  part  of  the  charters  of  the  cities,  it  is  forbidden  by 
the  constitution,  and  does  not  have  the  force  of  law. 

The  General  Assembly  passed  an  act,  in  force  July  1,  1872, 
providing  for  the  incorporation  of  cities,  and  that  those  incor- 
porated before  the  adoption  of  the  constitution,  under  special 
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charters,  might  change  their  charters,  and  adopt  its  provisions. 
It  is  unlimited  in  its  application,  and,  so  far  as  we  have  dis- 
covered, fully  meets  the  requirements  of  the  constitution.  It 
contains  all  the  provisions  essential  to  a  complete  municipal 
charter,  including  those  providing  for  and  prescribing  the 
mode  of  levying  and  collecting  taxes.  By  these,  it  is,  among 
other  things,  provided  that  such  taxes  shall  be  collected  by 
the  same  officers  and  their  collection  enforced  in  the  manner 
provided  for  the  collection  of  State  and  county  taxes.  Rev. 
Stat.  1874,  p.  231,  art.  8,  sec.  2.  This  act,  with  the  exception 
of  some  immaterial  amendments,  has  continued  in  force,  and 
was  embodied  in  the  revision  of  the  laws  made  by  the  General 
Assembly  in  1874.  The  same  provision  in  regard  to  the  col- 
lection of  municipal  taxes  is  also  a  part  of  the  general  revenue 
law,  in  force  since  July  1, 1872.  The  "city  tax  act"  provides 
a  different  way  for  the  collection  of  municipal  taxes,  and  that 
the  property  shall  be  assessed  and  the  taxes  collected  by  officers 
unknown  to  the  general  incorporation  law  and  the  general 
revenue  law — a  city  assessor  and  a  city  collector. 

It  does  not  profess  to  repeal  or  take  the  place  of  so  much 
of  the  general  incorporation  law  and  general  revenue  law,  but, 
upon  the  contrary,  it  expressly  recognizes  their  continued  ex- 
istence in  full  force,  in  this  respect,  as  in  others.  It  provides, 
in  the  22d  section,  as  follows: 

"  The  city  council  of  any  city  shall  have  power,  at  any  time, 
in  lieu  of  the  mode  herein  provided  for  the  assessment  and 
collection  of  general  city  taxes,  to,  by  resolution  or  ordinance, 
elect  to  certify  to  the  county  clerk  the  amount  or  amounts 
required  to  be  raised  by  taxation  upon  the  assessment  of  prop- 
erty for  State  and  county  taxes,  and  collect  the  taxes  for  said 
city,  in  the  manner  provided  for  in  the  general  revenue  laws 
of  this  State,  and  in  such  case  to  abolish  the  office  of  the  city 
assessor  and  the  city  collector:  Provided,  however,  that  nothing 
in  this  section  contained  shall  be  so  construed  as  to  prevent 
such  corporation,  at  any  time  thereafter,  from  providing  for 
the  assessment  and  collection  of  taxes  by  ordinance,  and  in 
the  manner  in  this  act  hereinbefore  set  forth." 
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The  first  question  that  naturally  arises  is,  can  both  acts,  so 
far  as  relates  to  the  collection  of  taxes,  be  organic  municipal 
law  at  the  same  time?  We  think  it  is  obvious  they  can  not. 
It  would  hardly  seem  to  be  debatable  that  it  can  not,  at  the 
same  time,  be  the  law  that  there  shall  be  a  city  assessor  and 
city  collector,  and  there  shall  not  be  a  city  assessor  and  city 
collector;  that  the  city  council  shall,  by  ordinance  or  resolution, 
certify  to  the  county  clerk  the  amount  or  amounts  required  to 
be  raised  by  taxation  upon  the  assessment  of  property  for  State 
and  county  purposes,  and  he  shall  not  do  so;  or  that  the  taxes 
shall  be  collected  by  a  city  collector,  and  they  shall,  also,  at  the 
§ame  time,  be  collected  by  the  township  collectors. 

But  may  a  city  be  vested  with  a  discretionary  power  to  col- 
lect taxes  as  provided  by  either  law?  If  it  may,  then  the 
principle  authorizes  the  enactment  of  laws  providing  different 
officers  and  methods  for  the  assessment  and  collection  of  city 
taxes  indefinitely;  for  either  the  General  Assembly  is  re- 
stricted to  a  single,  uniform  law  on  that  subject,  applicable  to 
all  other  municipalities  of  like  class  or  grade,  or  it  is  wholly 
unrestricted  in  that  respect.  If  it  is  unrestricted  in  that  respect, 
there  can  be  no  pretense  that  it  is  restricted  in  the  enactment 
of  more  than  one  law  upon  any  other  question  of  municipal 
power;  and  if  this  be  so,  by  the  mere  multiplication  of  enact- 
ments, or,  for  that  matter,  by  the  simple  multiplication  of 
sections  in  a  single  act,  as  many  different,  dissimilar  and  dis- 
cordant systems  of  municipal  government  may  be  authorized 
as  there  are  cities,  towns  and  villages  in  the  State;  but  this 
would  produce  precisely  the  same  result  as  "  special  or  local 
legislation,"  and  if  to  each  enactment  there  be  added  an 
optional  clause,  authorizing  cities,  towns  or  villages  to  change 
from  the  one  to  the  other,  as  there  is  in  the  "city  tax  act,"  in 
the  pleasure  of  the  councils,  there  would  be  produced  even 
worse  results.  Under  the  views  before  expressed,  therefore,  it 
follows  that  both  acts  can  not  stand. 

The  next  question  is,  if  both  acts  can  not  stand,  which  must 
be  held  invalid? 

38— 83d  III. 
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As  before  observed,  there  is  no  constitutional  objection  to 
the  general  incorporation  law  or  the  general  revenue  law,  so 
far  as  we  are  aware.  The  general  incorporation  law  was  an 
indispensable  enactment  to  enable  cities  to  become  incorpo- 
rated, and  change  or  amend  their  charters  in  conformity  with 
the  constitution.  The  "city  tax  act,"  at  most,  could  have  but 
been  designed  as  supplementary  or  auxiliary  to  that  act,  and 
the  quotation  we  have  made  clearly  shows,  by  its  recognition 
of  the  continued  existence  as  valid  laws  of  the  other  acts,  that 
the  General  Assembly  could  not  have  designed  they  were  to 
be  in  anywise  imperiled,  in  this  respect,  by  the  "  city  tax  act," 
and  it  would,  therefore,  seem  clear  that  it  is  the  "  city  tax  act," 
alone,  that  must  give  way. 

Aside  from  this,  however,  whilst  fully  recognizing  that  laws 
depending  upon  the  election  of  the  people  whether  they  shall 
or  shall  not  be  applicable,  may  be  sustained  as  against  the 
objection  that  such  laws  imply  an  unauthorized  delegation  of 
the  law  making  power,  we  are  of  opinion  that  the  provision  in 
the  "city  tax  act,"  authorizing  the  city  council,  at  anytime,  to 
proceed  under  the  general  incorporation  and  general  revenue 
laws,  instead  of  under  that  act,  and,  again,  under  that  act 
instead  of  under  those  laws,  is,  alone,  sufficient  to  condemn 
the  act  as  a  "local  or  special"  law.  A  law  can  not  be  general, 
in  any  correct  sense  of  the  term,  but  must  be  "  local  or  special," 
which,  by  reason  of  the  exercise  of  a  local  option,  is  repealed, 
or  (what  is  practically  the  same  thing)  has  its  vitality  as  a  law 
suspended,  in  one  locality,  where  exists  a  proper  subject  mat- 
ter on  which  to  operate,  but  remains  in  full  force  and  vigor  in 
another  locality  of  precisely  the  same  kind, — or,  in  the  same 
locality,  is  law  or  not  law,  as  shall  suit  the  changing  fancies 
of  the  local  authority. 

We  do  not  regard  it  of  any  significance  that  the  act  pro- 
fesses to  take  effect  absolutely.  It  plainly  contemplates,  when 
it  takes  effect,  the  provisions  of  the  general  incorporation  law 
and  general  revenue  law,  on  the  same  subject,  shall  not  be 
enforced.  Neither  of  those  acts  authorizes  any  change  from 
their  provisions  to  those  of  the  "  city  tax  act."    It  is  the  "  city 
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tax  act,"  alone,  which  authorizes  such  change.  It  professes  to 
confer  power  to  suspend  one  law  and  substitute  another,  and, 
again,  to  suspend  that  substituted  and  substitute  that  sus- 
pended— and  there,  alone,  is  the  attempt  made  to  confer  such 
power. 

We  can  not  doubt  that  this  feature  in  the  "  city  tax  act " 
was  a  controling  consideration  in  inducing  its  enactment,  and 
one  without  which  it  could  not  have  been  enacted,  because  the 
act  itself  furnishes  complete  evidence  to  this  effect.  Other- 
wise, the  provisions  of  the  "city  tax  act"  should  have  been, 
and  we  must  presume  would  have  been,  engrafted,  by  way  of 
an  amendment,  upon  the  general  incorporation  law.  The 
unconstitutionality  of  the  section  conferring  the  option,  there- 
fore, must,  of  itself,  condemn  and  render  nugatory  the  balance 
of  the  act;  for  the  rule  is,  as  stated  by  Justice  Cooley,  in  his 
valuable  work  on  Constitutional  Limitations,  pp.  178-9:  "If 
a  statute  attempts  to  accomplish  two  or  more  objects,  and  is 
void  as  to  one,  it  may  still  be  in  every  respect  complete  and 
valid  as  to  the  other;  but  if  its  purpose  is  to  accomplish  a 
single  object  only,  and  some  of  its  provisions  are  void,  the 
whole  must  fall,  unless  sufficient  remains  to  effect  the  object 
without  the  aid  of  the  invalid  portion;  and  if  they  are  so 
mutually  connected  with  and  dependent  on  each  other,  as  con- 
ditions, considerations  or  compensations  for  each  other,  as  to 
warrant  the  belief  that  the  legislature  intended  them  as  a 
whole,  and  if  all  could  not  be  carried  into  effect  the  legisla- 
ture would  not  pass  the  residue  independently,  then,  if  some 
parts  are  unconstitutional,  all  the  provisions  which  are  thus 
dependent,  conditional  or  connected,  must  fall  with  them." 

Our  conclusion  being,  that  the  "city  tax  act"  is  unconsti- 
tutional, because  it  is  a  "  local  or  special  law,"  it  follows  that 
the  judgment  below  is  right,  and  must  be  affirmed. 

In  Spring  et  al.  v.  Olney,  78  111.  101,  we  sustained  this  act, 
against  the  objections  then  urged,  but  the  point  discussed  in 
the  present  opinion  was  not  then  urged  upon  our  attention ; 
and  the  pressure  of  business  upon  us  was  such  that  we  did 
not  go  beyond  the  points  presented  in  the  briefs,  to  consider 
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Mr.  Chief  Justice  Sheldon,  dissenting. 


whether  the  act  might  be  obnoxious  to  other  objections.     So 
much  of  the  opinion  in  that  case  as  may  be  inconsistent  with 
what  is  here  said,  is  overruled. 
The  judgment  is  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Sheldon,  dissenting:  Admitting  the  ob- 
jections to  this  particular  22d  section  of  the  act  to  be  well  taken, 
I  am  unable  to  perceive  any  sufficient  reason  for  pronouncing 
the  whole  act  to  be  void.  It  is  a  general  act,  relating  to  "  all 
incorporated  cities  in  this  State,"  containing  a  great  variety 
of  important  general,  absolute  provisions, — as,  among  others, 
defining  the  various  purposes  for  which  taxes  may  be  levied ; 
regulating  their  imposition;  providing  for  sinking  funds  for 
the  payment  of  indebtedness,  and  their  management;  forbid- 
ding the  contracting  of  any  debt,  without,  at  the  same  time, 
providing  for  the  levy  of  a  tax  to  meet  its  payment;  permit- 
ting the  levy  of  taxes  for  any  one  year  to  the  amount  of,  and 
not  to  exceed,  three  per  cent  upon  the  valuation  of  property 
(there  being  a  number  of  special  city  charters  throughout  the 
State  limiting  taxation  to  a  less  rate);  providing  that  there 
shall  be  but  one  sale  in  any  one  year  for  any  general  taxes, 
special  taxes  or  special  assessments,  etc.,  etc.  This  section  22 
only  provides  an  alternative  mode  for  the  assessment  and  col- 
lection of  city  taxes  by  the  substitution  of  a  different  officer 
for  assessor  and  collector.  It  is  a  quite  indifferent  circum- 
stance, as  bearing  upon  the  important  general  provisions  of 
the  act,  what  particular  officer  shall  collect  the  taxes.  Striking 
out  this  section,  leaves  a  perfect  mode  of  assessing  and  col- 
lecting taxes  otherwise  provided  for  in  the  act,  and  would 
have  no  effect  upon  other  important  portions  of  it,  those 
adverted  to  being  among  the  number.  The  other  provisions 
of  the  act  are  general,  independent,  having  no  alternative 
or  optional  feature,  but  absolute,  and  may  well  stand  in  force, 
entirely  unaffected  by  the  striking  out  of  this  particular  op- 
tional section  22  of  the  act. 
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Patrick  J.  Gakrity 

v. 

Fusteno  Lozano  et  al. 

1.  Practice — affidavit  of  claim.  The  statute  does  not  require  the  affi- 
davit of  the  plaintiff's  claim  to  be  made  by  the  plaintiff,  but  it  may  be  made 
by  any  person  having  the  necessary  knowledge  on  the  subject. 

2.  Bill  op  exceptions — presumption  when  it  does  not  contain  all  the 
proofs.  Where  the  bill  of  exceptions  does  not  purport  to  contain  all  the 
proof  heard  on  a  motion  to  strike  the  defendant's  pleas  from  the  files  for  want 
of  a  sufficient  affidavit  of  merits,  it  will  be  presumed  that  an  affidavit  was 
filed  with  the  plaintiffs  declaration,  sufficient  to  require  of  the  defendant  an 
affidavit  of  merits. 

3.  Same — what  must  be  preserved  in.  Copies  of  instruments  sued  on, 
copies  of  accounts  and  affidavits  filed  in  an  action  at  law,  are  not  parts  of 
the  record,  unless  so  made  by  being  embodied  in  a  bill  of  exceptions. 

4.  Same — proof  on  motion  to  set  aside  levy.  Although  an  affidavit  may 
show  sufficient  ground  for  sustaining  a  motion  to  set  aside  a  levy  under  an 
execution,  yet,  if  the  bill  of  exceptions  does  not  state  that  it  contains  all  the 
evidence  on  the  motion,  it  will  be  presumed  that  other  proofs  were  heard, 
justifying  the  ruling  overruling  the  motion. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  the  defendants  in  error, 
against  the  plaintiff  in  error,  upon  a  draft  and  two  promissory 
notes.  There  was  filed  with  the  plaintiff's  declaration  an  affi- 
davit, of  which  the  following  is  a  copy: 

"  Daniel  K.  Tenney,  being  duly  sworn,  says  he  is  one  of  the 
attorneys  of  the  plaintiffs  in  the  above  entitled  cause;  that  the 
demand  of  the  plaintiffs  in  the  above  entitled  cause  is  for 
money  due  upon  an  unaccepted  draft  and  two  promissory 
notes,  copies  of  which  are  attached  to  the  declaration  of  the 
plaintiffs  filed  herein;  that  said  draft  and  two  promissory 
notes,  each  and  all  of  them,  remain  wholly  unpaid,  and  that 
there  is  due  to  the  plaintiffs  from  the  defendant,  after  allow- 
ing just  credits,  etc.,  nine  hundred  and  thirty-four  -^  dollars 
($934.49),  being  the  same  cause  of  action,"  etc. 
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The  defendant's  pleas  were  stricken  from  the  files  for  want 
of  an  affidavit  of  merits,  and  judgment  rendered  in  favor  of 
the  plaintiffs  for  $934.49,  and  costs  of  suit. 

Mr.  John  Gartside,  for  the  plaintiff  in  error. 

Messrs.  Tenneys,  Flower  &  Abercrombie,  for  the  defend- 
ants in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

It  is  first  insisted,  that  the  court  erred  in  striking  from  the 
files  defendant's  plea,  for  want  of  an  affidavit  of  merits.  Ap- 
pellant makes  the  point,  that  no  sufficient  affidavit  of  merits 
had  been  filed  with  the  declaration,  so  as  to  require  of  him  an 
affidavit  of  merits  to  be  filed  with  his  plea.  The  affidavit 
shown  by  the  record  to  have  been  filed  with  the  declaration, 
was  made,  not  by  the  plaintiff,  but  by  his  attorney.  Appel- 
lant insists  that  a  true  construction  of  the  statute  demands 
that  such  affidavit  should  be  made  by  the  plaintiff  in  person. 
This  court  has,  heretofore,  ruled  that  the  statute  does  not  re- 
quire such  affidavit  to  be  made  by  the  plaintiff,  but  that  it 
may  be  made  by  any  person  having  the  necessary  knowledge 
on  the  subject;  and  a  majority  of  the  court  are  of  opinion  that 
the  affidavit  shown  in  the  record  is  a  compliance  with  the 
statute. 

The  writer  of  this  opinion  thinks  this  affidavit  is  not  suffi- 
cient, because  it  is  made  by  a  party  who  seems  a  stranger  to 
the  business  of  which  he  speaks,  and  it  is  not  shown  that  the 
affiant  had  sufficient  means  of  knowledge  to  enable  him  to 
speak  with  confidence  as  to  whether  any  just  credits  did  or  did 
not  exist. 

The  bill  of  exceptions,  however,  in  this  case,  does  not  pur- 
port to  give  all  the  jproofs  which  were  heard  by  the  circuit 
court  upon  the  motion  to  strike  the  plea  from  the  files.  Until 
the  contrary  affirmatively  appears,  we  will  presume  that  an 
affidavit  was  filed  with  the  declaration  of  plaintiffs  sufficient  to 
require  of  defendant  an  affidavit  of  merits.    Another  affidavit, 
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in  every  respect  free  from  any  ground  for  criticism,  for  aught 
that  appears  in  this  record,  may  have  been  filed  with  the  de- 
claration. Copies  of  instruments  sued  upon,  copies  of  accounts 
and  affidavits  filed  in  an  action  at  law,  are  not  parts  of  the 
record,  unless  so  made  by  being  embodied  in  a  bill  of  excep- 
tions. 

It  is  next  insisted,  that  the  circuit* court  was  in  error  in  re- 
fusing to  set  aside  the  levy  of  the  execution  on  the  personal 
property  of  appellant.  The  bill  of  exceptions  sets  out  in  hoec 
verba  an  affidavit  of  appellant  which  was  read  on  that  motion, 
but  it  does  not  show  that  no  other  affidavits  or  proofs  were 
produced  upon  that  motion.  "We  are  of  opinion  that  the  affi- 
davit set  out  in  the  record  does  not  state  facts  sufficient  to 
require  the  levy  to  be  set  aside.  Be  this  as  it  may,  inasmuch 
as  the  bill  of  exceptions  does  not  state  that  it  contains  all  that 
was  before  the  court  on  that  motion,  we  must  presume  that 
other  proofs  were  heard,  which  made  a  proper  foundation  for 
the  order  of  the  court  refusing  to  set  aside  the  levy. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Arno  Voss 


V. 

The  German  American  Bank  oe  Chicago. 

Surety — discharge — bank  not  appropriating  deposit  of  principal.  The 
fact  that  the  principal  in  a  note  payable  to  a  bank  has  funds  on  deposit  in 
the  bank  after  the  maturity  of  the  note,  and  before  suit  on  the  note,  exceed- 
ing the  sum  due  thereon,  and  the  bank  does  not  appropriate  the  same  to  its 
payment,  does  not  discharge  the  surety. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  E.  &  A.  Yan  Buken,  for  the  appellant. 
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Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  a  suit,  brought  August  18, 1874,  upon  a  promissory 
note,  of  which  the  following  is  a  copy : 

"  Chicago,  Oct.  4,  1873. 

"  Fifteen  days  after  date  we  promise  to  pay  to  the  order  of 
the  Germania  Bank  of  Cnicago  three  hundred  dollars,  at  their 
office,  with  interest  at  the  rate  of  ten  per  cent  per  annum  after 
due,  until  paid.     Value  received. 

(Signed.)  "  Albert  Michelson, 

"  Indorsed :  "  A.  Voss. 

"  Keceived  on  account,  $72.     November  21,  1873. 
"Keceived  on  the  within  note,  $25.     July  28,  1874." 

Upon  trial  in  the  court  below,  without  a  jury,  the  plaintiff 
recovered  a  judgment  for  $246.10. 

The  note  appears  to  have  been  made  for  Michelson's  benefit, 
and  Voss  to  have  been  only  a  surety,  as  between  himself  and 
Michelson,  and  as  Michelson  is  shown  to  have  had  funds  on 
deposit  in  the  bank,  from  time  to  time,  after  the  maturity  of 
the  note,  and  before  the  bringing  of  the  suit,  to  an  amount 
exceeding  that  of  the  note,  it  is  insisted  the  bank  was  bound 
to  apply  such  funds  to  the  payment  of  the  note,  and  that  not 
having  done  so,  Voss  was  discharged.  And  the  cases  of 
McDonald  v.  BanJc  of  Wilmington  and  Brandy  wine,  1 
Harrington,  369,  and  Law  v.  East  India  Co.  4  Vesey,  824, 
are  cited  as  authorities  that,  under  such  circumstances,  a  surety 
will  be  discharged.  Without  remark  upon  or  consideration 
of  these  authorities,  we  do  not  regard  them  as  having  applica- 
tion to  the  case  in  hand.  We  do  not  recognize,  in  such  a  case 
as  is  here  presented,  the  existence  of  any  such  obligation  as 
the  one  which  is  asserted  by  appellant's  counsel. 

It  is  further  set  up,  that  there  was  an  extension  of  the  time 
of  the  payment  of  the  note  granted  by  the  bank  to  Michelson, 
whereby  Voss  was  discharged.  It  is  sufficient  to  say,  that  we 
find  no  sufficient  evidence  of  any  binding  agreement  for  such 
extension. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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Chapin  J.  Bishop 

v. 

Hoeatio  Nelson  et  al. 

Judicial  power — by  whom  to  be  exercised.  Parties  to  a  suit  can  not 
confer  judicial  functions  upon  an  individual  and  clothe  him  with  judicial 
power  to  decide  a  cause  pending  in  court,  not  as  an  arbitrator  but  as  a 
judge;  and  when  this  is  done,  and  he  does  decide  the  case,  and  the  judge 
of  the  court  carries  out  his  decision  by  entering  the  judgment  such  person 
had  reached,  it  will  be  reversed. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  H.  H.  Thomas,  for  the  appellant. 

Mr.  William  B.  Gibbs,  and  Mr.  Josiah  Grant,  for  the 
appellees. 

Per  Curiam:  The  judgment  in  this  case  is  reversed,  on  the 
authority  of  Hoagland  v.  Creed,  81  111.  506,  wherein  it  was 
held  that  parties  could  not  stipulate  to  confer  judicial  functions 
upon  an  individual,  and  clothe  him  with  judicial  power.  This 
Was  not  an  arbitration,  Mr.  Wood  being  the  arbitrator  mutu- 
ally chosen,  but  it  was  an  attempt  to  confer  upon  him  the 
power  of  a  judge,  to  decide  the  pending  case,  and  he  did  decide 
it,  the  court  carrying  out  his  decision  by  entering  the  judg- 
ment he  had  reached,  and  not  his  own  judgment.  There  is  no 
authority  for  this  proceeding,  and  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 

Judgment  reversed. 
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The  Pacific  Hotel  Company 


Herman  Lieb  et  al. 

1.  Taxation — capital  stock  of  corporation,  what  is.  The  words  "  capital 
stock,"  as  used  in  the  Revenue  law  with  respect  to  the  assessment  of  corpo- 
rations, means  all  the  property  belonging  to  a  corporation,  whether  tangi- 
ble or  intangible,  and  of  whatever  nature  or  kind,  and  it  must  be  valued 
under  this  designation  for  the  purpose  of  taxation.  The  deduction  of  tan- 
gible property  is  required  merely  to  avoid  double  taxation.  This  being 
avoided,  it  matters  not  whether  the  balance  left  entirely  represents  the 
value  of  intangible  property,  or  in  part,  also,  represents  tangible  property 
omitted  to  be  assessed. 

2.  Same — listing  of  capital  stock  not  essential  to  its  taxation.  A  listing 
of  the  capital  stock  of  a  corporation  or  association  created  under  the  laws 
of  this  State,  including  its  franchise,  either  by  the  corporation,  or  the  local 
assessor,  is  not  an  essential  prerequisite  to  its  valuation  by  the  State  Board 
of  Equalization,  and  such  valuation,  without  such  listing  and  returns 
thereof  made,  will  not  render  a  tax  levied  thereon  void. 

3.  Same — duty  of  local  assessor  in  regard  to  capital  stock.  The  local 
assessor  is  not  required  to  fix  any  valuation  on  the  capital  stock  of  corpo- 
rations and  associations,  but  the  matters  required  to  be  returned  by  him 
are  merely  such  as  the  law  deems  to  be  important  in  enabling  the  State 
board  to  discharge  its  duty  intelligently.  If  such  returns  are  regarded 
fraudulent  or  untrustworthy  by  the  board,  they  may  entirely  disregard  them, 
and  make  the  valuation  from  other  sources  supposed  to  be  more  accurate 
and  reliable. 

4.  Same — State  board  not  bound  by  returns.  The  State  Board  of  Equal- 
ization, in  valuing  the  capital  stock  of  corporations,  over  and  above  the 
assessed  value  of  its  tangible  property,  is  to  be  governed  by  "  such  rules 
and  principles  as  to  it  may  seem  to  be  equitable  and  just,"  instead  of  being 
restricted  to  valuations  returned  by  the  local  assessor. 

5.  Same — basis  of  assessing  capital  stock.  An  assessment  of  the  capital 
stock  of  a  corporation  for  taxation,  by  first  ascertaining  the  market  or  fair 
cash  value  of  the  shares  of  capital  stock,  and  the  market  or  fair  cash  value 
of  its  debts,  exclusive  of  those  for  current  expenses,  and  adding  these 
together,  and  taking  from  the  sum  the  equalized  valuation  of  all  its  tangi- 
ble property,  was  held  proper,  as  showing  the  balance  of  the  capital  stock 
over  and  above  the  assessed  value  of  the  tangible  property. 

6.  Same — duty  of  State  board  as  to  property  of  corporations.  The  State 
Board  of  Equalization,  in  assessing  the  property  of  corporations,  does  not 
act  as  a  board  of  review,  as  in  respect  to  other  kinds  of  property,  but  as  an 
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original  assessor.  It  is  made  its  duty  to  assess  the  capital  stock  of  corpo- 
rations, etc.,  including  their  franchises,  over  and  above  the  value  of  tangi- 
ble property,  and  it  will  not  be  excused  from  doing  so  by  either  the  neglect 
of  the  corporation  to  list  its  property,  or  that  of  the  local  assessor  in  making 
proper  returns,  provided  it  can  obU  in  satisfactory  evidence  for  that  purpose, 
and  of  this,  it  is  necessarily  made  the  judge. 

7.  Same — assessor's  neglect  no  excuse  for  corporation.  The  law  requir- 
ing the  local  assessor  to  make  and  return  a  schedule,  where  the  corporation 
fails  to  list  its  property,  is  not  intended  for  the  benefit  of  the  corporation ; 
and  the  neglect  of  the  local  assessor  to  do  his  duty,  furnishes  no  excuse  for 
the  negligence  of  the  officers  of  a  corporation.  They  should  make  the 
proper  returns  to  the  assessor  whether  solicited  or  not,  and  thus  they  can  be 
heard  through  such  officer.  If  this  is  not  done,  they  may  still  be  heard,  on 
proper  application,  before  the  State  board. 

-  8.  Same — constitutionality  of  State  board.  No  constitutional  mandate 
is  violated  in  making  the  State  Board  of  Equalization  the  exclusive  judges, 
of  the  value  of  any  and  all  property. 

9.  Same — presumption  in  favor  of  assessments  by  State  board.  The  mem- 
bers of  the  State  Board  of  Equalization  being  public  officers,  there  can  be 
no  presumption  indulged  of  their  incompetency  or  wilful  dereliction  in  the 
discharge  of  their  official  duties. 

10.  Same — injunction  for  excessive  valuation.  Owing  to  the  diversity  of 
opinion  as  to  the  value  of  property,  it  has  always  been  held  that  a  court  of 
eqir.ty  will  not  interfere  to  enjoin  the  collection  of  a  tax,  merely  because 
the  property  has  been  assessed  at  a  greater  value  than  the  court  would  have 
fixed  upon  it,  but  if  the  valuation  is  so  grossly  excessive  as  to  furnish  evi- 
dence of  fraud  on  the  part  of  the  officer  or  body  making  the  same,  the  court 
will  interpose. 

11.  A  bill  by  a  corporation  to  enjoin  the  collection  of  a  tax  upon  its  cap- 
ital  stock,  including  its  franchise,  on  the  ground  of  an  excessive  valuation, 
which  does  not  show  the  fair  cash  value  of  all  the  property,  tangible  and 
intangible,  belonging  to  the  corporation,  and  does  not  show  clearly  and 
distinctly  that  the  aggregate  valuation  of  all  its  property  is  so  excessive, 
when  compared  with  the  valuation  of  other  property,  as  to  raise  the  pre- 
sumption of  fraud  in  the  State  Board  of  Equalization  in  making  the  assess- 
ment, presents  no  case  for  the  intervention  of  a  court  of  equity.  General 
assertions  and  statements,  and  legal  conclusions  to  that  effect,  without  giving 
the  necessary  data  and  facts,  are  insufficient.  The  bill  must  state  facts 
clearly  and  distinctly  sufficient  to  show  fraud  in  the  assessment,  and  these 
must  be  sustained  by  proof. 

12.  The  fact  that  the  shares  of  stock  in  a  Corporation  are  worthless,  is 
not  sufficient  to  impeach  an  assessment  of  its  capital  stock,  as  it  may  be  in 
consequence  of  its  debts.  In  that  case,  the  creditors  take  the  place  of  the 
stockholders  as  to  the  corporate  property  assessed. 
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13.  Same — mode  of  assessment  immaterial  to  validity  of  tax.  Under 
section  280  of  the  Revenue  law,  no  objection  can  be  made  to  the  mode  in 
which  an  assessment  for  taxation  is  made.  If  the  property  assessed  is  sub- 
ject to  taxation,  and  is  assessed  no  more  than  its  ratable  share  of  taxes,  it 
matters  not  whether  the  assessment  was  made  in  the  mode  pointed  out  by 
statute  or  not. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Mr.  Thomas  F.  Witherow,  for  the  appellant. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  bill,  in  the  present  case,  prays  that  the  collection  of  all 
taxes  levied  upon  the  capital  stock  of  The  Pacific  Hotel  Com- 
pany, as  assessed  by  the  board  of  equalization,  be  enjoined. 
The  court  below  sustained  a  demurrer  to  the  bill,  and  the  ques- 
tions to  be  determined  arise  upon  that  ruling. 

By  §  32  of  the  Revenue  act,  in  force  July  1,  1872,  it  is  re- 
quired that  "  companies  and  associations  incorporated  under 
the  laws  of  this  State,  (other  than  banks  organized  under  the 
general  banking  laws  of  this  State,)  shall,  in  addition  to  the 
other  property  required  by  this  act  to  be  listed,  make  out  and 
deliver  to  the  assessor  a  sworn  statement  of  the  amount  of  its 
capital  stock,  setting  forth,  particularly — 

1st.    The  name  and  location  of  the  company  or  association. 

2d.  The  amount  of  capital  stock  authorized,  and  the  number 
of  shares  into  which  such  capital  stock  is  divided. 

3d.   The  amount  of  capital  stock  paid  up. 

4th.  The  market  value,  or  if  no  market  value,  then  the  ac- 
tual value  of  the  shares  of  stock. 

5th.  The  total  amount  of  all  indebtedness,  except  the  in- 
debtedness for  current  expenses,  excluding  from  such  expenses 
the  amount  paid  for  the  purchase  or  improvement  of  property. 

6th.    The  assessed  valuation  of  all  its  tangible  property. 

Such  schedule  shall  be  made  in  conformity  to  such  instruc- 
tions and  forms  as  may  be  prescribed  by  the  Auditor  of  Public 
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Accounts.  In  all  cases  of  failure  or  refusal  of  any  person,  offi- 
cer, company  or  association  to  make  such  return  or  statement, 
it  shall  be  the  duty  of  the  assessor  to  make  such  return  or 
statement  from  the  best  information  which  he  can  obtain. 

It  is  required  by  §  33,  that  "  such  statements  shall  be  sched- 
uled by  the  assessor,  and  such  schedule,  with  the  statements 
so  scheduled,  shall  be  returned  by  the  assessor  to  the  county 
clerk.  Said  clerk  shall,  at  the  time  he  makes  his  report  of 
assessment,  forward  to  the  auditor  all  such  schedules  and  state- 
ments so  returned  to  him.  The  auditor  shall,  annually,  on  the 
meeting  of  the  State  Board  of  Equalization,  lay  before  said 
board  the  schedules  and  statements  herein  required  to  be  re- 
turned to  him;  and  said  board  shall  value  and  assess  the  capi- 
tal stock  of  such  companies  or  associations  in  the  manner 
provided  in  this  act."  That  is  to  say,  as  prescribed  by  §  3, 
"  to  ascertain  and  determine,  respectively,  the  fair  cash  value 
of  such  capital  stock,  including  the  franchise,  over  and  above 
the  assessed  value  of  the  tangible  property  of  such  company  or 
association." 

It  is  alleged  that  the  valuation  or  assessment  of  appellant's 
capital  stock  is  grossly  unequal,  unfair  and  oppressive,  and 
was  made  in  fraud  of  its  rights,  and  that,  in  listing  its  prop- 
erty, appellant  omitted  to  list  its  capital  stock,  or  indebted- 
ness, in  addition  to  its  tangible  property,  for  the  reason  that 
neither  the  Auditor  of  Public  Accounts,  nor  the  duly  author- 
ized assessor,  furnished  it  with  the  instructions  or  forms,  in 
conformity  with  which  such  return  is  required  to  be  made,  or 
made  demand  for  such  return. 

The  point  is  made,  and  pressed  with  much  ability  and  in- 
genuity, by  the  counsel  for  appellant,  that  this  renders  the  tax 
levied  upon  the  capital  stock  absolutely  void.  Among  the 
cases  cited,  in  support  thereof,  are  Graves  v.  Bow  en  et  al,  11 
111.  439;  Tillits  v.  Job  et  al.  id.  460;  Schuyler  et  al.  v.  Hull, 
id.  463;  Marsh  v.  Chestnut,  14  id.  223;  Billings  v.  Button, 
15  id.  218. 

In  our  opinion,  there  is  a  material  difference  between  the 
returns  required  by  the  statutes  in  those  cases,  and  that  re- 
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quired  by  the  section  under  consideration,  and,  therefore,  the 
principle  controlling  in  them  has  no  necessary  application 
here. 

In  the  cases  in  11  Illinois,  the  listing  included  the  valuation 
of  the  property  upon  which  the  rate  per  cent  of  taxation  levied 
had  to  be  computed  and  extended  for  collection,  and  so,  with- 
out the  return,  there  was  nothing  by  which  to  ascertain  the 
amount  the  tax-payer  should  pay,  there  being  no  authority  to 
determine  it  otherwise  than  upon  computation  based  upon 
such  valuation.  In  the  last  two  cited  cases,  the  listing  also 
included  the  valuation,  and  it  was,  in  addition,  essential  that 
the  return  should  be  made  within  the  time  prescribed  by  the 
statute,  to  allow  the  tax-payer  an  opportunity  to  inspect  the 
return  and  prepare  for  the  hearing  of  his  objections  to  the 
assessment.  Here,  however,  there  is  no  necessity  of  listing, 
for  the  purpose  of  indicating  with  certainty  the  particular 
property  to  be  assessed,  for  this  is  indicated  by  the  law  with 
such  certainty,  that  there  can  be  no  possible  misapprehension. 
It  is  the  capital  stock,  including  the  franchise,  over  and  above 
the  assessed  value  of  the  tangible  property.  Where  such  a 
company  is  created  by  the  laws  of  this  State,  it  possesses  this 
property,  of  some  value,  although  it  may  be  only  nominal,  and 
it  can  possess  no  other  property  with  which  it  may  be  in  dan- 
ger of  being  confounded,  unless  it  shall  be  separately  and  spe- 
cifically mentioned.  The  officers  of  the  corporation  can  but, 
and  must,  know  that  it  possesses  this  property  which  is  to  be 
taxed,  since  it  is  an  inseparable  incident  to  corporate  existence. 

The  State  Board  of  Equalization,  in  assessing  this  class  of 
property,  does  not  act  as  a  board  of  review,  as  it  does  with 
respect  to  other  kinds  of  property,  but  as  an  original  assessor. 
The  law  makes  it  its  duty,  not  to  assess  the  capital  stock  of 
corporations  whereof  returns  shall  be  laid  before  it  by  the  audi- 
tor, but  its  language  is:  "The  capital  stock  of  all  companies 
and  associations  now  or  hereafter  created  under  the  laws  of 
this  State,  shall  be  so  valued  by  the  State  Board  of  Equaliza- 
tion as  to  ascertain  and  determine,  respectively,  the  fair  cash 
value  of  such  capital  stock,  including  the  franchise,  over  and 


1876.]  Pacific  Hotel  Co.  v.  Lieb  et  al.  607 

Opinion  of  the  Court. 

above  the  assessed  value  of  the  tangible  property  of  such  com- 
pany or  association."  And  to  that  end  it  is  empowered  to 
"  adopt  such  rules  and  principles  for  ascertaining  the  fair  cash 
value  of  such  capital  stock,  as  to  it  may  seem  equitable  and 
just."     §  3,  clause  4. 

Jurisdiction  to  make  the  valuation,  therefore,  is  conferred,  in 
all  cases  where  the  company  or  association  is  created  under 
the  laws  of  this  State,  and,  in  making  it,  the  board  is  to  be 
governed  by  "  such  rules  and  principles  as  to  it  may  seem  to 
be  equitable  and  just,"  instead  of  being  restricted  to  valua- 
tions returned  by  the  local  assessors,  and  laid  before  it  by  the 
auditor.  The  local  assessor  is  not  required  to  fix  any  valua- 
tion, and  the  matters  to  be  returned  by  him  are  merely  such 
as  the  law  presumes  to  be  important  in  enabling  the  board  of 
equalization  to  discharge  its  duty  intelligibly.  Manifestly, 
such  returns  might,  if  deemed  fraudulent  or  untrustworthy, 
be  entirely  disregarded,  and  the  valuations  be  made  from  other 
sources  of  information  supposed  to  be  more  accurate  and  reli- 
able, for,  otherwise,  it  is  impossible  the  board  can,  in  all  cases, 
act  with  that  freedom  in  determining  what  is  "  equitable  and 
just,"  contemplated  by  the  statute.  In  our  opinion,  neither 
the  neglect  of  the  local  assessor  nor  that  of  the  corporation, 
nor  both,  can  excuse  the  board  of  equalization  from  its  duty  to 
value  the  capital  stock  of  all  companies  and  associations  cre- 
ated under  the  laws  of  this  State,  provided  it  can  otherwise  get 
satisfactory  information  for  that  purpose;  and  of  this,  from 
the  nature  of  its  organization,  it  must,  necessarily,  be  the 
judge. 

Presumptions  of  incompetency  and  of  wilful  dereliction  in 
the  discharge  of  official  duty,  are  no  more  to  be  indulged 
against  members  of  a  board  of  equalization  than  against  local 
assessors,  and  whether  there  should,  as  a  matter  of  policy,  be 
many  or  few  checks  upon  their  conduct,  is  not  a  question  for 
the  courts,  since  no  constitutional  mandate  is  violated  in 
making  them  the  exclusive  judges  of  the  value  of  any  or  all 
property,  for  purposes  of  taxation. 

"We  do  not  conceive  that  the  clause  requiring  the  local  asses- 
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sor  to  make  and  return  the  schedule,  in  the  event  of  the  cor- 
poration having  failed  to  do  so,  was  intended  for  the  benefit 
of  the  corporation.  Its  privilege  was  to  make  the  schedule 
itself,  and  having  failed  to  do  so,  must  be  presumed  to  have 
waived  its  rights  in  that  regard.  It  could  not  be  that  the  local 
assessor  should  better  understand  the  matters  of  information 
thus  to  be  communicated  than  its  officers,  and  hence  his 
failure  to  make  the  returns  denies  it  the  use  of  no  evidence 
which  it  could  not  have  furnished  of  itself.  Nor  do  we  think 
the  failure  of  the  proper  officers  to  furnish  the  desired  instruc- 
tions and  forms,  a  sufficient  excuse  to  the  corporation  for  not 
making  its  returns,  because  the  duty  of  the  board  of  equaliza- 
tion is  to  make  the  valuation,  although  there  may  be  no  re- 
turns. If  the  corporation  desires  to  be  heard  through  the 
returns,  its  officers  know  when  they  are  to  be  made  and  what 
they  are  to  contain,  and  they  should  make  them  out  without 
being  solicited.  The  auditor  and  assessor  are  unquestionably 
culpable,  if  the  charge  be  true,  in  not  affording  the  forms  and 
instructions;  but  we  do  not  regard  such  culpability  as  any 
excuse  for  the  negligence,  in  this  respect,  of  the  officers  of  the 
corporation. 

The  law  gives  notice  of  the  time  and  place  of  the  meeting 
of  the  board  of  equalization.  The  board  sits  with  open  doors, 
and  we  can  not  presume  that  any  evidence  presented  to  it,  per- 
tinent to  questions  which  it  is  its  duty  to  determine,  if  respect- 
fully presented,  and  in  such  form  and  of  such  character  as  to 
reasonably  aid  in  its  deliberations,  would  be  rejected;  so,  even 
if,  by  reason  of  the  alleged  misfeasance  of  the  assessor  and  au- 
ditor, it  was  impossible  to  reach  the  board  through  them,  the 
opportunity  of  a  hearing  was  not  denied. 

There  is,  also,  another  ground  upon  which  the  failure  to 
make  the  returns  can  not  be  regarded  as  material. 

It  is  provided  by  §  280  of  the  Ke venue  law:  "  No  assess- 
ment of  real  or  personal  property,  or  charge  for  taxes  thereon, 
shall  be  considered  illegal  on  account  of  any  informality  in 
making  the  assessment."     *     *     *     * 

If  the  tax  is  lawfully  levied,  and  the  corporation  is  assessed 


1876.]  Pacific  Hotel  Co.  v.  Lieb  et  al.  609 

Opinion  of  the  Court. 

with  no  more  than  its  ratable  portion,  it  could  not,  therefore, 
be  objected  that  the  form  of  the  assessment  was  not  precisely 
that  prescribed  by  the  statute.  It  is  the  result,  (the  tax  be- 
ing lawful,  and  the  property  subject  to  taxation,) then,  and  not 
the  mode  of  reaching  it,  that  may  be  objected  to.  But  this 
objection  goes  to  the  mode  of  reaching  the  result  only,  and,  if 
valid,  would  defeat  a  tax  in  all  respects  equitable,  so  far  as  the 
property  of  the  corporation  liable  to  be  taxed  is  concerned,  as 
readily  as  an  inequitable  levy. 

The  remaining  allegation  in  the  bill  to  be  noticed  is,  in  sub- 
stance, that  while  appellant's  capital  stock  was  valued,  profes- 
sedly in  conformity  with  the  rule  which  the  board  had  adopted 
for  assessing  capital  stock,  it  was  valued  without  evidence  of 
the  facts  essential  to  the  application  of  the  rule,  and  at  an 
amount  greatly  in  excess  of  the  valuation  that  should  have 
been  placed  upon  it. 

It  has  never  been  supposed  a  legitimate  inquiry  for  courts 
of  equity  to  enter  upon,  whether  an  assessor  in  a  given  case 
possessed  the  requisite  knowledge  and  intelligence  to  make  the 
assessment;  and,  if  the  inquiry  were  allowable,  few  courts 
could  be  found  possessing  the  capacity  to  define,  with  unerring 
precision,  the  boundaries  between  that  which  is  barely  suffi- 
cient, and  that  which,  in  the  slightest  degree,  falls  below  it. 
Besides,  what  a  party  may  actually  know  or  think  on  a  given 
subject,  can  only  be  known  by  others,  with  any  reasonable  de- 
gree of  approximation,  by  his  acts  and  declarations;  and,  inas- 
much as  it  is  the  acts,  only,  of  an  assessor,  in  valuing  property, 
which  may  be  productive  of  injustice  to  the  tax-payer,  courts 
of  equity  content  themselves  with  investigating  them  alone. 
And,  since  the  value  of  property  is  matter  of  opinion,  upon 
which  different  minds,  with  equal  opportunities  of  knowledge, 
and  actuated  by  the  same  honest  desire  to  arrive  at  the  truth, 
are  liable  widely  to  differ,  it  has  been  always  held,  in  this 
court,  that  a  court  of  equity  will  never  interfere  to  enjoin  the 
collection  of  a  tax,  merely  because  the  property  has  been  as- 
sessed at  a  greater  valuation  than  the  court  would  have  fixed 
upon  it.  Where,  however,  the  valuation  is  so  grossly  out  of 
39— 83d  III. 
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the  way  as  to  show  that  the  assessor  could  not  have  been  hon- 
est in  his  valuation — must  reasonably  have  known  that  it  was 
excessive — it  is  accepted  as  evidence  of  a  fraud  upon  his  part 
against  the  tax-payer,  and  the  court  will  interpose. 

The  rule  adopted  by  the  board  of  equalization,  which  is 
made  an  exhibit  in  the  bill,  required  that  there  should  be 
ascertained  "  the  market  or  fair  cash  value  of  the  shares  of 
capital  stock,  and  the  market  or  fair  cash  value  of  the  debt, 
(excluding  from  such  debt  the  indebtedness  for  current  ex- 
penses,) which  were  to  be  added  together,  and  from  their  sum 
was  to  be  deducted  the  equalized  valuation  of  the  tangible 
property,  leaving  the  balance,  as  the  capital  stock  over  and 
above  the  assessed  value  of  the  tangible  property." 

The  words  "  capital  stock,"  as  used  in  the  Revenue  law,  we 
have  held  in  Porter  v.  Rockford,  Rock  Island  and  St.  Louis 
Railroad  Co.  76  111.  565,  and  in  other  subsequent  cases,  where 
the  question  has  been  before  us,  mean  the  property  belonging 
to  the  corporation ;  and  we  have  also  held  in  those  cases  that 
it  was  designed  by  the  law  that  all  that  belongs  to  the  corpo- 
ration as  its  property,  whether  tangible  or  intangible,  and  of 
whatever  nature  or  kind,  should  be  valued,  under  this  desig- 
nation, for  the  purpose  of  taxation.  The  assessed  valuation  of 
the  tangible  property  is  deducted  to  avoid  double  taxation, 
and  when  this  is  done,  the  residue  apparently  represents  only 
the  valuation  of  the  intangible  property.  But  this  is  only 
apparently  so,  for,  in  reality,  it  may  represent  also  tangible 
property  not  represented  by  the  valuation  deducted.  If  there 
be  property  belonging  to  the  corporation  which  adds  to  the 
value  of  the  shares  of  stock,  and  the  value  of  the  debts  of  the 
corporation,  and  which  has  been  omitted  in  the  assessment  of 
the  tangible  property,  it,  as  well  as  the  intangible  property, 
would  be  represented  in  the  balance  remaining  after  deducting 
the  assessed  value  of  the  tangible  property.  So,  also,  this 
balance  might  represent  an  excess  over  the  assessed  value  of 
the  tangible  property,  should  it  be  assessed  at  a  less  sum  than 
is  represented  as  its  value,  in  connection  with  the  franchise,  by 
means  of  the  value  of  the  shares  of  stock  or  the  value  of  the 
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debts.  The  double  valuation  being  avoided,  however,  by  the 
deduction  of  the  assessed  valuation  of  the  tangible  property, 
the  corporation  suffers  no  injustice  whether  the  balance  en- 
tirely represents  the  value  of  intangible  property,  or  whether 
it  also,  in  part,  represents  the  value  of  the  tangible  property. 
The  object  is,  to  reach  the  capital  stock  or  property  of  the  cor- 
poration as  an  entirety, — the  tangible  and  intangible  values 
combined — and,  unless,  when  thus  considered,  it  is  clearly 
shown  by  the  bill  and  sustained  by  proof,  injustice  is  done  the 
corporation  so  flagrant  as  to  raise  the  presumption  of  fraud  in 
the  action  of  the  board,  there  is  no  cause  for  complaint  to  a 
court  of  equity. 

The  bill,  here,  is  prolific  in  general  and  argumentative  asser- 
tions, and  statements  of  legal  conclusions,  but  it  fails  to  give 
us  the  necessary  data  from  which  we  can  certainly  see  that  the 
valuation  of  appellant's  property  is,  as  it  claims,  grossly  ex- 
cessive. It  is  alleged,  appellant's  franchise  is  of  no  value,  but 
this  is  mere  opinion  about  a  matter  as  to  which  there  may 
honestly  be  a  wide  divergence  between  different  minds;  for,  to 
many,  the  simple  advantage  to  an  individual  of  limiting  an 
investment  in  a  particular  business  to  the  amount  invested, 
without  risking  his  other  property,  which  is  done  by  investing 
in  the  stock  of  a  corporation,  may  be  of  great  value. 

It  is  alleged,  that  the  shares  of  stock  are  worthless,  but  this 
signifies  nothing,  since  it  is  shown  the  corporation  is  largely 
indebted,  and  it  is  not  shown  what  the  value  of  the  debts  is. 
If  the  corporation  is  indebted  to  an  amount  beyond  its  ability 
to  pay,  the  shares  of  stock  are  of  course  worth  nothing,  because 
there  can  be  nothing  coming  to  the  stockholder.  But  in  that 
event  the  creditors  take  the  place  of  the  stockholders,  and  if 
these  debts  have  value,  it  is  presumptively  because  there  is  an 
equal  amount  in  value  of  corporate  property  from  which  pay- 
ment can  be  made. 

There  is  no  allegation  of  what  is  the  fair  cash  value  of  all 
the  property,  tangible  and  intangible,  belonging  to  the  corpo- 
ration; nor  is  it  shown,  with  sufficient  clearness  and  distinct- 
ness, that  the  aggregate  valuation  of  all  appellant's  property, 
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tangible  and  intangible,  is  so  excessive,  when  compared  with 
the  valuations  of  other  property,  as  to  raise  the  presumption 
of  fraud  in  the  board  of  equalization  in  making  the  assess- 
ment. 

Other  objections  have  been  urged  and  elaborately  discussed, 
which  we  have  overruled  in  other  cases;  and  they  are  not 
noticed  here  because  we  deem  their  further  discussion  unneces- 
sary. 

The  bill  failing,  in  our  opinion,  to  show,  with  sufficient  cer- 
tainty, that  appellant  has  been  fraudulently  assessed  at  too 
high  a  valuation — the  legality  of  the  tax  being  unquestioned, 
and  there  being  no  claim  that  this  property  is  exempt  from 
taxation,  there  is  no  cause  for  the  intervention  of  a  court  of 
equity. 

On  considering  the  petition  for  rehearing,  which  was  denied, 
we  thought  it  advisable  to  make  some  changes  in  the  language 
of  the  opinion,  in  nowise  affecting  the  merits  of  the  questions 
discussed,  which  we  have  accordingly  done, — and  this  will  be 
substituted  for  the  former  opinion. 

The  decree  is  affirmed. 

Decree  affirmed. 
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ABATEMENT. 

Suing  a  party  out  of  his  county. 

1.  Character  and  requisites  of  a  plea  in  respect  thereto.  A  plea  in 
abatement  that  the  defendant  is  improperly  sned  out  of  his  county, 
arising  from  privilege  of  person,  strictly  speaking,  should  be  classed 
as  a  plea  to  the  jurisdiction,  and  conclude  whether  the  court  ought  to 
have  further  conusance  of  the  suit ;  but,  according  to  previous  rulings 
of  this  court,  the  plea  will  not  be  obnoxious  to  a  demurrer  though  it  im- 
properly concludes  by  praying  judgment  of  the  writ  and  declaration. 
Drake  v.  Brake,  526. 

ACCESSORY. 

Liability  of  an  accessory. 

1.  Generally.  All  who  direct,  request,  advise,  aid  or  abet  in  the 
commission  of  an  unlawful  act  against  the  person  of  another,  as,  in 
procuring  his  unlawful  arrest,  are  to  be  regarded  as  guilty  of  the  tres- 
pass, and  responsible  for  all  damages.    Beveling  et  al.  v.  Sheldon,  390. 

2.  As  to  illegal  arrest  and  imprisonment.  If  a  party  is  arrested  and 
imprisoned  under  void  process,  all  persons  who  aid  in  procuring  the 
arrest,  by  making  the  affidavit  for  the  writ  or  otherwise,  or  who  direct, 
advise  or  abet  the  same,  will  be  liable  in  damages  to  the  injured  person. 
Ibid.  390. 

Who  liable  as  accessory. 

3.  A  member  of  a  committee  who  have  counseled  and  advised  an 
arrest  to  be  made  which  is  illegal,  can  not  be  held  liable  in  trespass 
unless  it  is  shown  he  acted  with  them.  The  mere  fact  of  his  being  a 
member  does  not  make  him  guilty  of  their  unlawful  acts.    Ibid.  390. 

4.  As  to  one  who  makes  change  on  illegal  sale  of  liquor  to  minors. 
See  INTOXICATING  LIQUORS,  1. 

Accessory  after  the  fact.  ■ 

5.  Of  his  conviction  on  indictment  for  the  principal  offense.  See 
CRIMINAL  LAW,  3  to  6. 

V 
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ACCIDENT. 

NO  RECOVERY  FOR  INJURY. 

1.  In  a  suit  against  a  city  to  recover  damages  for  an  injury  claimed 
to  have  resulted  from  a  hole  in  the  sidewalk,  where  the  weight  of  evi- 
dence was  that  the  walk  was  in  a  good  condition,  the  court  refused  to 
instruct  the  jury  that  if  they  believed,  from  the  evidence,  that  the 
alleged  injury  was  accidental,  and  that  neither  the  plaintiff  nor  the 
defendant  was  negligent,  they  should  find  for  the  defendant:  Held, 
that  the  refusal  was  error.     City  of  Chicago  v.  Lavelle,  482. 

ACKNOWLEDGMENTS  OF  DEEDS. 
Before  whom  to  be  taken. 

1.  The  acknowledgment  of  a  deed  of  trust,  taken  by  one  of  the 
trustees,  is  void  as  to  such  trustee,  but  if  the  execution  of  the  deed  is 
proved,  this  will  cure  the  defect.    Darst  v.  Gale  et  al.  136. 

AS  TO  CHATTEL  MORTGAGES. 

2.  Necessity  of  an  acknowledgment,  and  effect  of  a  false  certificate. 
See  MORTGAGES,  15. 

ACTIONS. 

Witness  giving  false  testimony. 

1.  Whether  liable  to  an  action  therefor.  An  action  does  not  lie 
against  a  witness  merely  from  accidental  or  unintentional  false  evi- 
dence on  his  part.  If,  from"  want  of  memory  or  mere  inadvertence,  he 
should  fail  to  state  all  the  material  facts  in  his  knowledge,  he  can  not 
be  held  liable  in  any  form  of  proceeding.  He  will  not  be  liable  merely 
because,  from  carelessness,  he  may  make  a  false  statement.  Bell  v. 
Senneff,  122. 

Upon  contract  for  services. 

2.  Performance,  or  excuse  for  non-performance  necessary.  A  party 
can  not  recover  for  services  performed  under  a  special  contract,  where 
the  evidenc0  fails  to  show  a  performance  of  the  contract  on  his  part,  or 
that  he  was  prevented  from  performing  by  the  other  party.  Knicker- 
bocker Life  Ins.  Co.  v.  Seeleman,  446. 

Reversal  of  judgment. 

3.  After  payment.  If  a  judgment,  after  collection,  is  reversed  in 
this  court,  the  plaintiff  in  it  will  become  liable  to  the  defendant  for  the 
amount  collected  by  him  on  it,  including  costs.     Clayes  v.  White,  540. 

Splitting  a  cause  of  action. 

4.  A  party,  who  has  paid  a  judgment  and  costs  before  its  reversal, 
if  he  seeks  to  recover  back  the  same,  can  not  split  his  demand  and 
recover  the  damages  paid  in  one  action  and  the  costs  in  another,  and, 
after  suit  for  the  entire  demand,  the  defendant  can  not,  by  any  act  of 
his,  compel  the  plaintiff  to  recover  the  costs  in  one  suit  and  the  dam- 
ages in  another.    Ibid.  540. 
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ACTIONS.     Continued. 
Failure  of  agent  to  invest  money. 

5.  Liability  in  respect  thereto.    See  PARTNERSHIP,  1. 
Injury  resulting  prom  accident. 

6.  No  recovery  can  be  had.    See  ACCIDENT,  1. 
Fraudulent  representations. 

7.  Whether  an  action  will  lie  therefor.    See  FRAUD,  3. 
For  deceit. 

8.  In  respect  to  a  sale  on  'change.    See  FRAUD,  2. 
Escape  of  prisoner. 

9.  Civil  liability  of  officer  for  acts  of  prisoner  while  at  large.  See 
OFFICE  AND  OFFICERS,  7. 

Remote  and  proximate  cause. 

10.  In  respect  to  damage  done.  See  REMOTE  AND  PROXIMATE 
CAUSE,  1. 

ADMINISTRATION  OF  ESTATES. 
Performance  of  contracts  of  decedent. 

1.  Power  of  the  administrator — and  of  his  liability  in  respect  thereto. 
If  a  contract  with  a  deceased  party  is  of  an  executory  nature,  and  his 
personal  representative  can  fairly  and  sufficiently  execute  all  that  the 
deceased  could  have  done,  he  may  do  so,  and  enforce  the  contract.  The 
exceptions  to  the  rule  are,  where  the  contract  is  of  a  personal  character, 
or  requires,  in  its  execution,  the  exercise  of  peculiar  skill  or  taste. 
Smith,  Admx.  v.  Wilmington  Coal  Mining  and  Manf.  Co.  498. 

2.  At  common  law,  if  an  administrator  undertakes  to  perform  the 
.  •  contract  of  his  intestate,  it  is  upon  his  own  personal  responsibility,  and 

if  losses  are  sustained,  he  must  bear  them,  and  if  profits  are  realized, 
they  become  assets  in  his  hands  for  the  benefit  of  the  estate.    Ibid.  498. 

3.  The  statute  of  this  State  has  so  far  changed  the  rule  at  common 
law,  that  where  the  administrator  performs  a  contract  of  his  intestate 
under  an  order  of  the  county  court,  the  estate  will  be  bound  for  any 
loss  sustained,  as  well  as  entitled  to  any  profits  realized.  But  the  stat- 
ute has  not  changed  the  rule  which  authorizes  the  administrator  to 
perform  on  his  own  responsibility,  and  if  he  performs  without  an  order 
of  court,  he  assumes  the  risk  of  losses.     Ibid.  498. 

4.  General  rule.  The  death  of  one  of  the  contracting  parties  does 
not  put  an  end  to  the  contract,  and  his  estate  is  liable  in  damages  for 
any  breach  after,  as  well  as  before  his  death.    Ibid.  498. 

Monument  for  deceased. 

5.  A  monument  contracted  for  by  an  administrator  and  a  son  of  the 
deceased,  to  be  erected  to  the  memory  of  the  intestate  and  other  mem- 
bers of  his  family,  is  not  a  proper  charge  by  the  administrator  against 
the  estate  in  his  account.    Morgan,  Admr.  v.  Morgan,  196. 
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ADMINISTRATION  OF  ESTATES.    Continued. 
Mechanic's  lien. 

6.  Limitation.  A  material-man,  who  has  furnished  lumber  for  the 
erection  of  a  building,  can  not  enforce  his  lien  against  the  estate  of  the 
owner  of  the  building,  after  the  expiration  of  six  months  from  the 
time  payment  is  due,  so  as  to  cut  off  the  lien  of  other  creditors  who 
have  proved  their  claims,  where  the  personal  estate  is  insufficient  for 
their  payment.    Beits  et  al.  v.  Coyer  et  al.  28. 

Final  accounting  by  executor. 

7.  Of  the  proper  judgment.  On  a  final  account  by  an  executor,  the 
court  has  no  authority,  on  disallowing  a  credit  claimed,  to  render  judg- 
ment against  the  executor  in  favor  of  the  residuary  legatees,  who  are 
not  parties  to  the  proceeding.    Cagney  et  al.  Bxrs.  v.  O'Brien  et  al.  72. 

Sale  op  land  to  pay  debts. 

8.  Of  title  under  such  sale — burden  of  proof  where  the  same  is  ques- 
tioned.   See  EVIDENCE,  34. 

ADMISSIONS. 
In  respect  to  matter  op  continuance. 

Effect  of  an  admission.    See  CONTINUANCE,  4. 

AFFIDAVITS. 
Judgment  on  special  assessment. 

Requisites  of  affidavit  of  collector.  See  SPECIAL  ASSESSMENTS, 
12,  13. 

Affidavit  of  claim.    See  PRACTICE,  1. 
Affidavit  of  merits.    Same  title,  2  to  7. 

AGENCY. 
Act  of  agent  is  that  of  principal. 

1.  It  is  a  general  rule,  of  almost  universal  application,  that,  where 
a  person  acts  by  an  agent,  the  act  is  his,  and  not  that  of  the  agent. 
Barker  v.  Garvey,  184. 

Name  of  principal  not  disclosed. 

2.  Where  the  agent  does  not  disclose  the  name  of  his  principal  in 
making  a  contract,  the  other  party  may,  when  he  learns  it,  hold  him 
responsible  for  its  performance,  and  the  principal  may,  on  showing  the 
agency,  claim  and  enforce  the  contract,  precisely  as  if  entered  into  by 
himself.    Ibid.  184. 

Personal  liability  of  agent. 

3.  Upon  contract  executed  by  him.  An  action  can  not  be  maintained 
against  an  agent  on  an  instrument  executed  by  him  in  behalf  of  his 
principal,  unless  it  contains  apt  words  to  charge  him  personally,  even 
though  he  acts  without  authority  or  in  excess  of  authority ;  but  he  may 
become  personally  liable  on  a  contract  containing  apt  words  to  bind 
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AGENCY.    Personal  liability  of  agent.    Continued. 

him,  and  then  the  words  descriptive  of  his  agency  will  be  rejected  as 
surplusage.    Hancock  v.  Tunker  et  al.  208. 

Ratification  by  the  principal. 

4.  Where  the  secretary  of  an  insurance  company,  without  any  ex- 
press  authority,  pledges  bonds  of  the  company,  secured  by  deed  of  trust, 
for  an  indebtedness  and  for  future  advances,  but  with  the  knowledge 
and  subsequent  acquiescence  of  the  directors,  this  will  be  equivalent  to 
a  prior  authority,  and  the  act  will  be  binding,  in  the  absence  of  proof 
of  fraud.    Darst  v.  Gale  et  al.  136. 

5.  Where  a  party  receives  money  to  purchase  a  particular  lot,  which 
he  fails  to  do,  and  when  sued  for  the  money,  if  he  sets  up  a  purchase 
of  other  property,  and  insists  the  party  advancing  the  money  ratified 
his  purchase,  he  must  show  the  contract  of  purchase,  or  its  loss  and 
contents,  and  that  such  party  was  informed  of  all  the  material  facts. 
Kerr  et  al.  v.  Sharp,  199. 

6.  Before  a  person  can  be  bound  by  ratification  of  an  act  done  in  his 
behalf,  it  must  appear  that  he  was  informed  of  all  the  material  facts  in 
the  transaction.    Ibid.  199. 

Proof  of  agency,  by  parol. 

7.  Where  agent  enters  into  written  contract  in  his  own  name.  See 
EVIDENCE,  5. 

Holding  grain  on  speculation. 

8.  Might  of  agent  to  sell  when  principal  fails  to  keep  margin  good. 
See  FACTOR,  1. 

Falsely  assuming  to  be  an  agent. 

9.  Of  the  proper  remedy.    See  REMEDIES,  1. 

ALLEGATIONS  AND  PROOFS.    See  PLEADING  AND  EVIDENCE, 
1  to  5. 

AMBIGUITY.    See  EVIDENCE,  19,  20. 

AMENDMENTS  AND  JEOFAILS. 
In  respect  to  pleadings. 

1.  Generally.  Under  the  present  statute  allowing  amendments  to 
pleadings,  all  formal  or  technical  objections  may  be  obviated  by 
amendment ;  and  a  plea  that  the  defendant  is  sued  improperly  in  a 
county  other  than  that  of  his  residence,  or  where  found,  is  of  that  sub- 
stantial and  meritorious  character  that  amendments,  either  in  form  or 
substance,  should  be  allowed  to  fairly  present  the  defense.  Drake  v. 
Drake,  526. 

Mistake  in  plaintiff's  christian  name. 

2.  Amendment  in  respect  thereto.  The  court,  under  the  Practice  Act, 
is  authorized  to  allow  an  amendment  in  the  pleadings,  or  anyof  the 
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AMENDMENTS  AND  JEOFAILS. 

Mistake  in  plaintiff's  christian  name.    Continued. 
proceedings,  by  inserting  the  plaintiff's  true  christian  name  wherever 
omitted  or  stated  incorrectly,  without  notice  to  the  defendant.    Sidway 
v.  Marshall,  438. 

3.  Plaintiff's  name  incorrectly  stated  in  the  summons.  Under  the 
sixth  section  of  the  Statute  of  Amendments,  the  fact  that  the  plaintiff's 
christian  name  in  the  summons  is  wrong,  when  it  is  stated  correctly  in 
the  declaration,  will  not  authorize  the  reversal  of  a  judgment  by  de- 
fault. It  is  sufficient  if  the  name  is  once  rightly  alleged  in  any  of  the 
proceedings.    Ibid.  438. 

Imposing  terms. 

4.  Where  an  amendment  is  allowed  that  is  calculated  to  take  either 
party  by  surprise,  or  that  will  affect  the  right  or  justice  of  the  matter 
of  the  suit,  or  alter  in  any  material  respect  the  issues,  the  court  may 
impose  terms  requiring  notice  to  the  party  to  be  affected  by  it.  Ibid. 
438. 

AS  TO  SWORN  PLEADINGS. 

5.  Amendments  should  be  allowed  with  great  caution.  A  court  should 
allow  amendments  to  sworn  pleadings  only  with  great  caution,  and  be- 
fore allowing  such  amendments,  the  party  asking  leave  to  amend  should 
present,  in  writing,  the  amendment  proposed  to  be  made,  supported 
with  an  affidavit  of  its  truth  and  some  explanation  as  to  why  the  mat- 
ter proposed  to  be  added  was  not  originally  inserted.  Jones  v.  Kenni- 
cott,  484. 

AS  TO  ERASURES  AND  INTERLINEATIONS. 

6.  In  the  amendment  of  pleadings  and  other  papers.  See  PRACTICE, 
16,  17. 

Scire  facias  on  recognizance. 

7.  Is  amendable.    See  RECOGNIZANCE,  4. 
Sheriff's  return  on  scire  facias. 

8.  Court  may  allow  it  to  be  amended.    See  same  title,  5. 

Amendment  of  decree  at  subsequent  term. 

9.  Notice  required.    See  NOTICE,  3. 

ANIMALS. 

Sheep  with  contagious  disease. 

1.  Liability  of  owner.  The  owner  of  sheep  infected  with  a  conta 
gious  disease,  which  is  known  to  him,  who  suffers  the  same  to  escape 
from  his  pasture  into  the  premises  of  another,  through  a  defect  in  his 
part  of  a  division  fence,  which  he  neglects  to  keep  in  repair,  is  liable 
in  an  action,  under  the  statute,  to  such  adjoining  owner  for  all  damages 
he  may  sustain  by  having  such  disease  cummunicated  to  his  sheep. 
Rerrick  v.  Gary,  58. 
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ANIMALS.    Sheep  with  contagious  disease.    Continued. 

2.  The  fact  that  one  of  plaintiff's  sheep  communicated  the  disease 
to  defendant's  flock  of  sheep,  will  not  exonerate  the  latter  from  liability 
to  the  former,  if  he  thereafter  permits  his  flock  to  run  where  it  can  do 
injury  to  the  plaintiff.    Herrick  v.  Gary,  85. 

3.  The  owner  of  sheep,  who,  knowing  them  to  be  infected  with 
disease,  suffers  them  to  run  at  large,  is  liable  for  all  damages  occasioned 
thereby  to  sheep  of  others,  whether  their  owners  apply  or  do  not  apply 
the  proper  treatment.  The  doctrine  of  contributory  negligence  has  no 
application  in  such  a  case.     Ibid.  85. 

APPEALS. 

AS  TO  ITEMS  OP  AN  ADMINISTRATOR'S    ACCOUNT. 

1.  An  appeal  may  be  taken  from  the  county  to  the  circuit  court  as 
to  any  one  item  allowed  an  administrator  in  his  account,  and  such  ap- 
peal does  not  bring  before  the  appellate  court  the  whole  account,  but 
the  trial,  which  is  de  novo,  will  be  confined  to  the  item  appealed  from. 
Morgan,  Admr.  v.  Morgan,  196. 

Appeals  prom  justices. 

2.  What  will  amount  to  an  appearance.    See  APPEARANCE,  1,  2. 

APPEARANCE. 
On  appeal  prom  justice  op  the  peace. 

1.  What  will  amount  to  an  appearance.  Where  the  appellee,  in  an 
appeal  taken  from  the  judgment  of  a  justice  of  the  peace,  files  a  trial 
notice  with  the  clerk,  under  the  rules  of  the  court,  this,  independent  of 
statutory  provision,  is  a  full  appearance  and  submission  to  the  jurisdic- 
tion of  the  court,  and  will  obviate  the  necessity  of  service  on  the  appel- 
lee.   Hohmann  v.  Eiterman,  92. 

2.  Statute  construed.  The  68th  section  of  the  chapter  of  the  Rev. 
Stat,  of  1874,  entitled  "  Justices  of  the  Peace  and  Constables,"  does  not 
exclude  the  common  law  modes  of  entering  an  appearance  in  a  case, 
but  only  provides  a  mode  of  entering  it  in  vacation.    Ibid.  92. 

Defective  service  or  return  of  process. 

3.  Waiver  by  appearance.  If  a  defendant,  after  default,  appears  on 
the  assessment  of  damages,  participates  in  selecting  the  jury,  cross- 
examines  witnesses,  offers  evidence  and  asks  an  instruction,  he  will 
waive  all  objections  to  the  service  of  the  summons  or  return  of  service. 
My  an  v.  Driscoll,  415. 

Appearance  cures  defective  notice. 

4.  Where  parties  interested  appear  and  contest  an  application  for 
judgment  against  their  real  estate  for  special  assessments,  on  the  merits, 
it  matters  not  whether  the  notice  of  the  application  is  regular,  or 
whether  there  Was  any  notice  at  all.  People  ex  rel.  Miller  v.  Sherman 
et  al.  165. 
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APPEARANCE.    Continued. 
Withdrawing  appearance. 

5.  Its  effect  as  to  plea  filed.  Where  an  attorney,  after  filing  a  plea 
to  the  merits,  withdraws  his  appearance,  this  does  not  withdraw  the 
plea,  and  a  trial  must  be  had.    Mason  v.  Abbott,  445. 

ASSESSMENT  OF  DAMAGES. 
On  dissolution  of  injunction.    See  INJUNCTIONS,  6,  7. 

ASSIGNMENT. 
Assignee  op  mortgage. 

1.  Of  Ms  rights  and  remedies.  Although  the  assignee  of  a  mortgage 
upon  real  estate,  and  of  the  debt  secured,  may  not  be  able  to  maintain 
an  action  at  law,  in  his  own  name,  by  virtue  of  such  assignment,  yet, 
being  the  lawful  owner  of  the  note  secured,  he  has  the  right  to  use  all 
remedies  necessary  for  its  collection,  in  the  name  of  the  mortgagee,  for 
his  own  use  and  benefit,  including  the  remedy  by  ejectment,  and  also 
the  taking  of  possession,  upon  default,  as  agent  of  the  mortgagee.  Kil- 
gour  v.  Gockley,  109. 

2     Assignee  of  mortgagee,  in  possession,  may  defend  in  ejectment,  as 
against  the  mortgagor.    See  EJECTMENT,  2. 
Of  a  note  secured  by  mortgage. 

3.  Right  of  defense  in  respect  to  the  mortgage.  The  privilege  of  ex- 
emption from  defense  which  belongs  to  a  negotiable  promissory  note 
in  the  hands  of  an  innocent  holder,  for  value,  taking  it  before  maturity, 
does  not  attach  to  a  mortgage  given  to  secure  the  payment  of  the  note, 
but  he  takes  the  mortgage  subject  to  the  existing  equities  of  the  mort- 
gagor, and  as  respects  the  mortgage,  the  mortgagor  may  make  the  same 
defense  against  such  holder  of  the  note  as  against  the  mortgagee  him- 
self.   Bryant  et  al.  v.  Vix,  11.* 

Liability  of  assignor. 

4.  When  suit  against  maker  is  unavailing.  If  the  maker  of  a  note, 
at  any  time  after  its  maturity,  has  property,  real  or  personal,  liable  to 
execution,  sufficient  to  pay  the  note,  it  can  not  be  claimed  a  suit  would 
have  been  unavailing.     Clayes  v.  White,  540. 

5.  Excuse  for  want  of  diligence.  The  want  of  knowledge  on  the 
part  of  the  assignee  of  a  note  of  property  of  the  maker,  is  not  a  sufficient 
excuse  for  failing  to  make  proper  exertions  to  collect  its  amount  of  the 
maker.    Ibid.  540. 

6.  The  fact  that  the  maker's  property  is  incumbered,  does  not  fur- 
nish sufficient  reason  for  a  failure  to  levy  upon  it,  unless  the  assignee 
is  prepared  to  show  that  the  incumbrance  was  valid  and  a  levy  would 
prove  wholly  unavailing.     Ibid.  540. 

*  See,  also,  Olds  v.  Cummings  et  al.  31  111.  188. 
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ASSIGNMENT.    Continued. 
Transfer  of  county  bonds  or  orders. 

7.  Whether  indorsement  necessary,  and  when  legal  title  passes  by 
delivery.  A  county  bond  or  order  for  the  payment  of  money  payable 
to  bearer,  is  negotiable  by  delivery,  without  being  indorsed,  and  the 
legal  title  will  pass  the  same  as  a  bank  bill,  by  delivery.  Garvin  v. 
Wiswell,  215. 

8.  A  county  bond  or  order  payable  to  a  person  therein  named,  or 
bearer,  can  not  be  transferred  so  as  to  vest  the  legal  title,  except  by 
indorsement  of  the  payee,  but  the  equitable  title  may  pass  by  a  sale 
and  mere  delivery.    Ibid.  215. 

Assignment  of  note  by  married  woman. 

9.  Of  her  power  in  that  respect  prior  to  act  of  1861,  with  and  without 
her  husband's  consent.    See  MARRIED  WOMEN,  1,  2,  3. 

ASSUMPSIT. 
Whether  the  action  will  lie. 

In  case  of  neglect  by  a  city  to  open  street  in  reasonable  time.  See 
MANDAMUS,  1. 

ATTACHMENTS. 
Jurisdictional  requirements. 

1.  Generally.  An  attachment  is  a  remedy  given  by  statute,  and  it 
must  appear,  affirmatively,  its  provisions  have  been  substantially  con- 
formed to,  before  the  court  can  obtain  jurisdiction,  where  there  is  no 
personal  service  or  appearance.     Thormeyer  et  al.  v.  Sisson,  188. 

Notice  must  be  mailed. 

2.  The  omission  of  the  clerk  to  mail  a  copy  of  the  notice  of  publi- 
cation to  the  defendant  in  attachment,  when  he  is  a  non-resident,  and 
his  residence  is  disclosed  in  the  affidavit  for  the  writ,  is  fatal  to  the 
jurisdiction  of  the  court.  In  such  case,  if  the  defendant  does  not  appear, 
the  court  will  acquire  no  jurisdiction.  The  record  must  show  that 
such  notice  was  mailed.    Ibid.  188. 

ATTORNEY  AT  LAW. 

Of  a  contingent  fee. 

1.  Bight  of  recovery.  Where  an  attorney  at  law  agrees  to  prosecute 
a  suit  or  claim  for  one-half  of  whatever  judgment  is  recovered,  if  no 
judgment  is  recovered  he  will  be  entitled  to  no  compensation,  when 
the  failure  to  recover  is  not  the  fault  of  the  client.  Fraatz  v.  Garrison 
et  al.  60. 

Authority  to  receive  money. 

2.  And  herein,  of  payment  to  him  after  revocation.  The  attorney  of 
record  of  a  party  in  whose  favor  a  judgment  is  rendered,  has  full 
authority  to  collect  the  money  and  give  acquittance  therefor,  either  to 
the  judgment  debtor  or  the  sheriff.    But  if  the  attorney's  authority  is 
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ATTORNEY  AT  LAW.    Authority  to  receive  money.    Continued. 
revoked,  and  the  sheriff,  after  notice  of  that  fact,  pays  the  money  to 
him,  the  plaintiff  may  recover  the  same  of  the  sheriff.    Cust&r  v. 
Agnew,  194. 

ATTORNMENT.    See  LANDLORD  AND  TENANT,  4. 

BANKS  AND  BANKING. 
Certificate  of  deposit. 

Of  its  weight  as  evidence.    See  EVIDENCE,  38. 

BILLS  OF  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS. 

BOARD  OF  TRADE. 
Construction  of  contracts  made  on  'change.    See  CONTRACTS,  7. 

BONDS. 

Bond  of  town  collector. 

When  it  must  be  given.    See  OFFICE  AND  OFFICERS,  5., 

BURDEN  OF  PROOF.    See  EVIDENCE,  32,  33,  34. 

BURNT  RECORDS  ACT. 

Whether  record  will  be  restored. 

1.  Where  a  party's  land  had  been  sold  under  a  trust  deed,  and  he 
procured  a  person  to  purchase  the  title  for  his  benefit,  such  person 
holding  the  title  as  a  mere  security  for  the  repayment  of  the  money  ad- 
vanced, which  the  original  owner  afterwards  repaid  with  interest,  and 
such  person  so  holding  the  title  conveyed  the  same  to  a  third  person 
and  he  to  another,  during  all  which  time  the  original  owner  was  in  the 
open  and  actual  possession  of  the  land,  the  court  refused  to  restore  the 
record  of  such  conveyances  which  had  been  destroyed  by  fire.  Strong 
et  al.  v.  Shea  et  al.  575. 

CAPITAL  STOCK. 
In  respect  to  its  taxation.    See  TAXATION,  6  to  11. 

CARRIERS. 
Limiting  liability  by  contract. 

1.  For  negligence.  The  doctrine  is  settled  in  this  court  that  railroad 
companies  may,  by  contract,  exempt  themselves  from  liability  on  ac- 
count of  the  negligence  of  their  servants,  other  than  that  which  is  gross 
or  wilful.    Arnold  v.  Illinois  Central  B.  R.  Co.  273. 

CASE. 
When  the  proper  remedy. 

Where  one  falsely  assumes  to  act  as  agent.    See  REMEDIES,  1. 
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CERTIFICATE  OP  DEPOSIT. 
Of  its  weight  as  evidence.    See  EVIDENCE,  38. 

CHANCERY. 
Default — non-resident  defendants. 

1.  Letting  party  in  to  defend.  Where  a  non-resident  defendant, 
whose  default  has  been  taken,  is  allowed,  under  the  statute,  to  make  a 
defense,  the  original  decree  stands  until  it  is  vacated  on  the  final  hear- 
ing, and  it  is  presumed  to  be  correct  until  overcome  by  evidence,  and 
the  court,  on  the  final  hearing,  should  consider  all  the  evidence,  as  well 
that  in  the  record  as  that  which  may  be  adduced  after  the  defendant  is 
let  in  to  defend.    Bruner  et  al.  v.  Battell,  Exr.  317. 

Reference  to  a  master. 

2.  To  take  an  account.  On  bill  for  an  account,  where  large  sums  of 
money  are  involved  in  the  account,  and  the  business  covers  a  consider- 
able time,  and  the  testimony  as  to  the  rights  of  the  parties  is  conflicting 
and  unsatisfactory,  the  cause  must  be  referred  to  a  master  to  render  a 
concise  and  accurate  statement  of  the  account,  so  that  the  same  may  be 
easily  comprehended,  and  any  objection  taken  passed  upon  understand- 
ing^.    Quayle  et  al.  v.  Guild,  Admr.  553. 

3.  Where  an  account  is  to  be  taken  of  the  rents  and  profits  of  lands 
in  the  possession  of  a  mortgagee,  and  the  taxes  paid  and  repairs  made 
by  him,  the  court  should  first  declare,  by  interlocutory  decree,  the  rights 
of  the  parties,  and  the  rule  to  be  adopted  in  stating  the  account,  and 
then  refer  the  cause  to  the  master  in  chancery.  Counsel  will  not  be 
permitted  to  impose  upon  this  court,  by  stipulation  or  otherwise,  the 
performance  of  the  duties  that  pertain  to  the  office  of  master  in  chan- 
cery.   Mosier  v.  Norton  et  al.  519. 

Referring  issue  to  a  jury. 

4.  A  motion,  in  a  chancery  suit  to  foreclose  a  mortgage,  to  submit  a 
question  of  fact,  as,  the  insanity  of  the  mortgagor,  to  a  jury,  upon  such 
allegation  in  an  unsworn  answer,  without  any  affidavit  of  the  fact,  is 
properly  refused.  An  affidavit  is  necessary  to  entitle  a  party  to  have  an 
issue  so  tried,    Hahn  v.  Ruber  et  al.  243. 

Postponement  of  hearing. 

5.  Discretionary.  A  motion  to  postpone  the  hearing  of  a  suit  in 
chancery  for  a  few  days,  is  addressed  to  the  discretion  of  the  chancel- 
lor, and  its  exercise  will  not  be  interfered  with,  unless  the  discretion 
has  been  abused.    Ibid.  243. 

Cross-bill.         , 

6.  Whether  necessary.  Where  a  party  borrowed  money  of  a  bank 
under  a  general  agreement  that  all  collaterals  should  be  held  by  the 
bank  for  any  balance  due  from  him,  and  gave  the  notes  of  a  third 
party,  secured  by  a  trust  deed  on  real  estate,  as  collateral  security,  and 
the  bank  sold  and  assigned  his  note,  and  the  purchaser  foreclosed  the 
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CHANCERY.    Cross-bill.    Continued. 

trust  deed,  it  was  held,  that  the  surplus  arising  from  the  sale  could  be 
decreed  to  the  bank,  which  was  made  a  co-defendant,  without  its  filing 
a  cross-bill.     Walker  et  al.  v.  Abt  et  al.  226. 

7.  If  a  bill  to  foreclose  a  mortgage  or  deed  of  trust  makes  the  judg- 
ment creditors  of  the  mortgagor  parties  defendant,  and  their  rights  are 
shown  by  answer  and  proof,  it  is  proper,  in  decreeing  a  foreclosure  and 
sale,  to  direct  the  payment  of  any  surplus,  after  satisfying  the  mortgage, 
among  the  judgment  creditors  according  to  their  respective  rights  and 
equities.  No  cross-bill  is  necessary  for  this  purpose.  Crocker  et  al.  v. 
Lowenthal  et  al.  579. 

8.  On  bill  to  foreclose  by  senior  mortgagee — right  of  second  mortgagee. 
On  bill  to  foreclose  a  deed  of  trust,  a  party  defendant  holding  a  judgment 
against  the  grantor,  and  having  a  subsequent  deed  absolute  on  its  face, 
but  in  reality  a  mortgage  to  secure  the  payment  of  a  debt,  given  by  the 
same  party  on  the  same  and  other  real  estate,  being  a  second  mortgagee, 
will  have  a  clear  right  to  seek  affirmative  relief  in  regard  to  the  prop, 
erty  sought  to  be  sold  under  the  original  bill,  and  the  fact  that  his 
mortgage  embraces  other  property  will  not  deprive  him  of  the  right  to 
file  a  cross-bill  seeking  a  foreclosure.    Ibid.  579. 

9.  Who  may  object  to  filing  cross-bill.  The  complainant  in  a  bill  to 
foreclose  a  deed  of  trust  may  have  the  right  to  object  to  matters  not 
germane  being  brought  into  the  case  on  cross-bill  by  a  second  mortgagee, 
but  if  he  does  not,  the  original  mortgagor  can  not  be  heard  to  make 
such  objection,  as  it  can  work  him  no  injury.    Ibid.  579. 

Preserving  the  evidence. 

10.  Of  the  mode.  Where  a  decree  finds  facts  from  the  evidence,  and 
they  are  sufficient  to  sustain  the  decree,  no  other  preservation  of  the 
evidence  is  necessary.  A  party  not  satisfied  with  a  decree  finding  the 
facts,  can  insist  upon  a  certificate  of  evidence  or  bill  of  exceptions. 
Walker  et  al.  v.  Abt  et  al.  226. 

Removing  cloud  upon  title. 

11.  What  constitutes  such  cloud.    See  CONVEYANCES,  6. 
Specific  performance. 

12.  In  reference  to  a  promise  to  convey  land  as  a  gift.    See  GIFT,  2. 
Pleading  usury,  in  chancery. 

13.  Of  the  mode  thereof.    See  USURY,  3. 

CHANGE  OF  VENUE.    See  VENUE,  1,  2. 

CHATTEL    MORTGAGES.     See   MORTGAGES    AND    DEEDS    OF 
TRUST,  15,  16,  17. 

CIRCUIT  COURT. 
Jails,  and  treatment  of  prisoners. 

Power  of  the  circuit  court  in  respect  thereto.    See  JAILS,  3. 
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CLOUD  UPON  TITLE.    See  CONVEYANCES,  6. 

COLLATERAL  SECURITY. 

Whether  holder  liable  for  loss. 

1.  Question  of  negligence  on  his  part.  Where  an  obligation  on  a 
third  party  is  placed  in  the  hands  of  a  creditor  by  a  debtor,  as  collateral 
security  for  the  debt,  and  such  third  person  is  of  doubtful  solvency,  and 
absent  from  the  State  a  great  while,  and,  when  called  on,  claims  that 
the  obligation  has  been  altered,  and  the  debtor  assents  to  a  delay  in 
proceeding  against  him,  and  the  claim  on  such  third  party  becomes 
lost,  the  creditor  will  not  be  guilty  of  such  negligence,  in  respect  to  the 
security,  as  to  make  the  loss  his  own.    Bunals  v.  Harding  et  al.  75. 

CONFLICT  OF  LAWS. 
Op  the  right  and  the  remedy. 

1.  By  what  law  governed.  The  lex  loci  governs  in  determining  the 
validity,  and  in  the  construction  of  contracts,  but  in  respect  to  the  time, 
mode  and  extent  of  the  remedy  the  lex  fori  governs.  Mineral  Point 
B.  B.  Go.  v.  Barron,  365. 

2.  Statutes  of  limitations  fixing  the  time  within  which  an  action  may 
be  brought,  laws  providing  for  a  set-off,  and  statutes  exempting  prop- 
erty from  levy  and  sale  for  debt,  or  exempting  wages  from  garnish- 
ment, relate  to  the  remedy  only,  and  such  laws  of  a  State  where  a  debt 
is  contracted  can  not  be  invoked  where  the  remedy  is  sought  to  be 
enforced  in  a  different  State.    Ibid.  365. 

Subsequent  legislation. 

3.  As  affecting  rights  under  proceedings  already  commenced.  See 
EMINENT  DOMAIN,  4. 

CONSIDERATION. 

Whether  sufficient. 

1.  For  extension  of  time  of  payment.  A  promise  to  forbear  in  the 
collection  of  a  debt,  upon  a  promise  of  the  debtor  to  pay  interest  for 
which  he  is  already  liable,  can  not  be  enforced,  for  want  of  a  sufficient 
consideration.    Stuber  v.  Schack,  191. 

2.  Contract  exempting  railroad  company  from  liability  for  negligence 
of  its  servants.  As  a  railway  company,  having  passenger  trains  suffi- 
cient to  accommodate  the  public,  is  under  no  legal  obligation  to  carry 
a  passenger  on  its  freight  trains,  its  undertaking  to  do  so,  and  the  extra 
care  and  expense  required  in  such  case,  form  a  sufficient  consideration 
for  a  contract  made  with  a  passenger  restricting  and  limiting  its  lia- 
bility ;  but  the  same  terms  must  be  extended  to,  and  applied  to,  all 
persons  desiring  to  ride  on  such  trains.  Arnold  v.  Illinois  Central 
B.  B.  Co.  273. 

Compounding  criminal  prosecution.    See  CONTRACTS,  12. 
40— 83d  III. 
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CONSOLIDATION. 

In  respect  to  special  assessments.    See  SPECIAL  ASSESSMENTS, 
16. 

CONSTITUTIONAL  LAW. 

AS  TO  THE  PASSAGE  OP  LAWS. 

1.  Of  the  title.    See  STATUTES,  1,  2. 
State  board  of  equalization. 

2.  Of  the  constitutionality  of  the  act  in  relation  thereto.    See  TAXA- 
TION, 12. 

Taxation  by  cities. 

3.  The  "City  Tax  act"  of  April  15, 1873,  held  to  be  unconstitutional. 
See  TAXATION,  1,  2. 

Local  and  special  legislation. 

4.  In  respect  to  the  incorporation  of  cities,  etc. — constitutional  pro- 
hibition.   See  STATUTES,  4  to  13. 

Corporate  authorities. 

5.  Who  are  corporate  authorities  of  a  town  for  the  purpose  of  making 
special  assessments.    See  SPECIAL  ASSESSMENTS,  4. 

Subsequent  legislation. 

6.  As  affecting  rights  under  proceedings  already  commenced.    See 
EMINENT  DOMAIN,  4. 

Of  special  assessments. 

7.  Of  the  power  in  respect  thereto,  under  the  constitution.    See  SPE- 
CIAL ASSESSMENTS,  1. 

Limitations. 

8.  Actions  barred  in  other  States — constitutionality  of  the  statute 
they  shall  also  be  barred  in  this  State.   See  LIMITATIONS,  3. 


CONTINUANCE. 

Diligence  must  be  shown. 

1.  An  application  for  the  continuance  of  a  suit  in  chancery,  where 
the  cause  is  set  for  hearing,  is  properly  overruled  where  the  affidavit 
shows  no  diligence  in  preparing  for  the  hearing.  Hahn  v.  Ruber  et  al. 
243. 

Absence  of  party. 

2.  As  a  member  of  the  legislature.  Where  a  continuance  is  sought 
on  the  ground  of  the  absence  of  a  party  then  in  attendance  upon  the 
General  Assembly,  as  a  member  thereof,  it  is  sufficient  for  the  affidavit 
to  state  that  the  attendance  of  such  party  in  court  is  necessary  to  a  fair 
and  proper  trial.  The  statute  does  not  require  that  it  shall  so  appear 
by  affidavit  setting  out  the  circumstances  and  facts.  Wicker  et  al. 
v.  Boynton  et  al.  545. 
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CONTINUANCE.     Continued. 
Second  application  for  same  cause. 

3.  Where  a  cause  has  been  continued  on  account  of  the  illness  of  a 
co-defendant,  afflicted  with  epilepsy,  with  occasional  intervals  of  relief, 
who  is  desired  as  a  witness,  on  a  second  application  the  party  should 
show  why  he  could  not  have  taken  his  deposition  after  the  previous 
term  during  such  intervals,  and  procure  the  affidavit  of  the  attending 
physician  or  other  person  familiar  with  the  case,  showing  a  probability 
of  the  recovery  of  the  witness,  so  that  his  deposition  can  be  taken,  and 
the  grounds  for  such  belief.     Wilson  et  al.  v.  King,  232. 

Effect  of  an  admission. 

4.  To  prevent  a  continuance.  An  admission,  made  to  prevent  a  con. 
tinuance,  in  an  action  upon  a  policy  of  insurance,  that  certain  papers 
showed  a  bill  of  sale  from  the  assured,  absolute  on  its  face,  made  after 
the  policy  and  before  loss,  is  not  an  admission  of  a  sale  of  the  property 
insured,  and  does  not  preclude  the  party  from  showing  the  transaction 
was,  in  fact,  only  a  mortgage.    National  Ins.  Co.  v.  Webster,  470. 

CONTRACTOR. 

Liability  for  negligence. 

Or  whether  the  employer  is  liable.    See  NEGLIGENCE,  4. 

CONTRACTS. 

Mental  capacity. 

1.  To  make  a  deed.  The  fact  that  a  grantor  of  land  is  about  seventy 
years  of  age,  and  is  somewhat  enfeebled  in  body  and  mind,  if  he  is 
capable  of  transacting  ordinary  business,  and  knew  and  comprehended 

-  the  nature  and  character  of  the  transaction,  is  not  sufficient  ground  to 
set  aside  a  conveyance  of  real  estate  made  by  him,  when  no  undue 
influence  is  practiced  upon  him.    Stone  v.  Wilbern  et  al.  105. 

Usage  of  trade. 

2.  As  affecting  contracts.  Where  there  is  a  well-known  usage  which 
obtains  in  trade,  it  will  be  presumed  that  all  who  engage  in  that  busi- 
ness,*where  it  prevails,  contract  with  a  view  to  it,  unless  they  exclude 
the  presumption  by  their  contract.  Hence,  a  usage  may  be  proved  to 
interpret  the  otherwise  indeterminate  intention  of  the  parties,  and  to 
ascertain  the  nature  and  extent  of  their  contracts.  Lyon  &  Co.  v.  Cul- 
bertson,  Blair  &  Co.  33. 

3.  A  commercial  usage,  to  take  the  place  of  general  law,  must  be  so 
uniformly  acquiesced  in  for  such  a  length  of  time  as  to  force  the  infer- 
ence that  it  entered  into  the  minds  of  the  contracting  parties  and 
formed  a  part  of  the  contract.    Ibid.  33. 

4.  Where  parties  have  settled  the  terms  ■end  conditions  of  a  contract 
by  agreement,  they  will  be  concluded  by  it,  regardless  of  any  usage  or 
custom.     Corbett  v.  Underwood,  324. 


62S  INDEX. 


CONTRACTS.    Usage  of  trade.    Continued. 

5.  Proof  of  usage  or  custom  may  be  received  to  interpret  the  inten- 
tion of  parties,  and  to  ascertain  the  nature  and  extent  of  their  con- 
tracts, arising,  not  from  express  stipulation,  but  from  mere  implications 
and  presumptions,  and  acts  of  doubtful  and  equivocal  character,  and  to 
fix  and  explain  the  meaning  of  words  and  expressions  of  doubtful  and 
various  senses.     Corbett  v.  Underwood,  324. 

6.  Where  a  party  conversant  with  the  rules  and  usages  of  the  Chi- 
cago board  of  trade  employed  a  commission  merchant  to  make  pur- 
chases of  grain  for  future  delivery  for  him,  and  afterwards  sued  the 
merchant  for  a  loss  incurred  by  the  sale,  which  was  made  for  want  of 
necessary  advances  to  meet  a  decline  in  prices,  it  wTas  held,  that  proof 
of  the  usage  of  the  board  of  trade  was  properly  admitted  to  justify  the 
act  of  the  defendant.    Ibid.  324. 

Contracts  made  on  'change. 

7.  Of  their  construction.  All  contracts  for  sale  made  on  'change  by 
members  of  the  board  of  trade  to  another  member,  with  reference  to 
the  by-laws  and  rules  of  the  board,  must  be  construed  as  if  those  rules 
were  expressly  made  a  part  of  the  contract;  but  members  of  that  board 
may,  by  contract  on  'change  or  elsewhere,  bind  themselves  beyond  and 
independent  of  these  rules.  Where  the  sale  is  made  at  its  rooms,  in 
the  absence  of  proof  to  the  contrary,  it  will  be  presumed  to  have  been 
made  with  reference  to  these  rules.     Thome  et  al.  v.  Prentiss,  99. 

Contracts  for  future  delivery. 

8.  Of  their  validity.  A  contract  for  the  sale  of  wheat  in  store,  to  be 
delivered  at  a  future  time,  which  requires  the  parties  to  put  up  margins 
as  security,  and  provides  that,  if  either  party  fails,  on  notice,  to  put  up 
further  margins  according  to  the  market  price,  the  other  may  treat  the 
contract  as  filled  immediately,  and  recover  the  difference  between  the 
contract  and  market  price,  without  offering  to  perform  on  his  part,  or 
showing  an  ability  to  perform,  is  illegal  and  void,  as  having  a  perni- 
cious tendency.    Lyon  &  Co.  v.  Culbertson,  Blair  &  Co.  33. 

9.  Of  the  rights  of  the  parties.  On  a  contract  for  the  sale  and  deliv- 
ery of  grain  at  a  future  day,  where  the  delivery  and  payment  are  to  be 
concurrent  acts,  neither  party  can  put  the  other  in  default  without  per- 
forming on  his  part,  or  offering  to  perform.     Ibid.  33. 

Contract  with  commissioners  of  highways. 

10.  Whether  consummated — and  of  the  power  of  a  single  commissioner. 
Where  the  building  of  two  bridges  is  let  by  the  commissioners  of  high- 
ways to  the  lowest  responsible  bidder,  and  they  notify  such  bidder  to 
meet  them  at  a  certain  time  and  place  to  complete  the  contract,  which 
the  bidder  neglects  to  do,  the  contract  will  not  be  consummated,  and 
one  of  the  commissioners,  without  proof  of  authority  from  the  others, 
can  not  waive  the  execution  of  a  written  contract.  Mussell  et  al.  v. 
Minteer,  150. 
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CONTRACTS.     Continued. 
Effect  of  misrepresentations. 

11.  As  to  one  obtaining  employment  thereby.  Where  an  applicant 
for  a  school  was  informed  by  the  directors  that  a  teacher  had  already 
been  employed  upon  the  condition  she  procure  a  certificate  within  a 
given  time,  and  such  applicant  assured  the  directors  that  the  teacher 
could  and  would  not  get  such  certificate,  and,  upon  this,  was  employed 
to  teach,  but  the  teacher  first  employed  did  procure  the  certificate  and 
was  given  the  school,  it  was  held,  in  an  action  by  such  applicant  against 
the  district  for  his  wages,  that,  whether  his  representations  of  the  fact 
were  willfully  or  innocently  made,  they  being  untrue,  he  had  no  right 
to  recover.     School  Directors  v.  Boomhour,  17. 

Compounding  criminal  prosecution. 

12.  Illegality  thereof.  An  agreement  or  promise  based  upon  no  other 
consideration  than  the  compounding  of  a  criminal  prosecution,  is  ille- 
gal and  void,  and  will  not  support  an  action.     Wolf  v.  Fletemeyer,  418. 

Notes  given  for  too  much. 

13.  Not  void.  The  fact  that  notes  are  given  for  a  larger  sum  than 
was  agreed  by  the  parties  to  be  due  for  land  purchased,  does  not  render 
them  void,  but  goes  to  the  consideration,  partially,  and  there  may  be  a 
recovery  pro  tanto.    McGord  v.  Grooker,  556. 

Waiver  of  forfeiture. 

14.  Where  a  workman  fails  to  complete  a  building  within  the  time 
stipulated  in  his  contract,  if  the  other  party,  after  such  default,  makes 
partial  payments,  and  urges  him  to  go  on  with  the  work,  and  he  does, 
and  expends  considerable  money,  work  and  materials  afterwards,  this 
will  be  a  waiver  by  the  owner  of  his  right  to  insist  on  a  forfeiture,  for 

*    the  failure  to  do  the  work  in  time.    Eyster  v.  Parrott,  517. 

Contract  construed. 

15.  Whether  creating  a  corporate  or  individual  liability.  Where  a 
lease  is  made  to  a  de  facto  corporation  by  its  corporate  name,  and  all 
the  covenants  for  the  payment  of  rent,  taxes,  rates,  for  care  and  repairs 
and  surrender  of  possession,  are  expressed  to  be  by  it,  its  associates 
successors  and  assigns,  and  at  the  conclusion  it  recites  that  the  lessor 
signs  in  his  own  proper  person,  and  that  the  party  of  the  second  part, 
the  corporation,  signs  through  its  trustees,  it  will  not  create  any  per- 
sonal liability  on  the  trustees  signing,  but  a  corporate  liability.  Han- 
cock v.  Yunker  et  al.  208. 

Rescission  of  contracts. 

16.  By  reason  of  the  death  of  one  of  the  parties.  Where  parents 
conveyed  their  residence  to  their  son,  taking  back  a  lease,  or  writing, 
securing  to  them  a  home  in  the  house  during  their  lives, — a  privilege 
never  denied  them, — the  conveyance  can  not  be  set  aside  because  of  the 
death  of  the  son,  where  no  fraud  was  practiced  by  him.  Seymour  v. 
Belding,  222. 
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CONTRACTS.     Continued. 
Performance  by  administrator. 

17.  And  of  the  liability  of  the  estate  of  one  who  dies  before  his  con- 
tract is  performed.    See  ADMINISTRATION  OF  ESTATES,  1,  2,  3. 

Negligence  in  railroads. 

18.  Limiting  liability  by  contract.    See  CARRIERS,  1. 

CONVEYANCES. 

Deed  in  blank  as  to  grantee's  name. 

1.  Is  void.  A  deed  for  land  without  the  name  of  a  grantee,  when  it 
is  acknowledged  and  delivered,  is  invalid.  There  must  be  in  every 
grant  a  grantor,  a  grantee  and  a  thing  granted ;  and  a  deed  wanting  in 
either  essential,  is  absolutely  void.     Whitaker  v.  Miller  et  al.  381. 

2.  Right  to  fill  grantee 's  name  in  blank.  A  blank  in  a  deed  as  to 
the  name  of  a  grantee,  can  not  be  filled  in  favor  of  a  subsequent  inno- 
cent purchaser,  by  inserting  the  name  of  one  having  no  interest,  and 
not  authorized,  under  a  parol  authority,  to  insert  the  name  of  one  who 
will  exchange  furniture  for  the  land,  especially  after  the  authority  is 
revoked  by  a  demand  for  the  deed  by  the  grantor.    Ibid.  381.  . 

3.  Where  a  party  executed  a  deed  for  certain  suburban  lots  in  Chi- 
cago, leaving  the  grantee's  name  in  blank,  and  delivered  the  same  to  a 
person,  to  be  exchanged  for  furniture,  without  having  read  the  same, 
and  not  knowing  that  it  contained  other  valuable  lands,  and  on  the  next 
day  demanded  the  same,  but  was  assured  of  its  destruction,  and  such 
person  filled  the  blank  with  the  name  of  a  party  who  did  not  exchange 
furniture,  but  was  a  naked  trustee  for  the  person  inserting  his  name, 
and  the  grantor,  as  soon  as  apprised  of  the  fraud,  filed  her  bill  to  set 
aside  the  deed,  it  was  held,  that  she  was  not  estopped  in  equity  from 
asserting  the  truth,  as  against  parties  claiming  to  be  subsequent  pur- 
chasers without  notice  of  the  facts.    Ibid.  381. 

Purchaser  under  a  void  deed. 

4.  Takes  no  title.  A  grantee  in  a  void  deed  takes  nothing,  and  there- 
fore can  pass  no  title  by  his  conveyance  which  even  a  court  of  equity 
will  enforce  against  the  true  owner,  who  has  been  guilty  of  no  wrong. 
Ibid.  381. 

Delivery  of  deeds. 

5.  Essential  to  their  taking  effect.  Where  a  deed  executed  by  a  per- 
son in  his  lifetime  is  not  delivered  to  the  grantee,  and  the  condition 
upon  which  it  was  to  be  delivered  by  the  custodian  has  never  happened, 
no  title  will  pass  by  it.    Hoig  et  al  v.  Adrain  College  et  al.  267. 

6.  Where  a  party  executed  a  deed  for  land  as  a  donation,  and  left 
the  same  with  a  person,  not  to  be  delivered  until  signed  and  acknowl- 
edged by  his  wife,  and  until  the  grantee  should  execute  and  have  ready 
for  delivery  a  mortgage,  as  it  was  called,  securing  to  the  grantor  and 
his  wife  a  life  estate  in  the  premises,  and  after  the  grantor's  death  the 
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CONVEYANCES.    Delivery  of  deeds.    Continued. 

custodian  placed  the  deed  on  record  without  authority,  the  wife  never 
having  signed  and  acknowledged  the  same,  and  the  mortgage  not  hav- 
ing been  delivered,  it  was  held,  on  bill  by  the  heirs  of  the  grantor,  that 
the  deed  should  be  set  aside,  as  a  cloud  upon  their  title.  Hoig  et  al.  v. 
Adrain  College  et  al.  267. 

7.  No  title  passes  by  a  deed  for  lands,  without  it  has  been  delivered. 
Whitaker  v.  Miller  et  al.  381. 

8.  To  whom  the  delivery  may  be  made.  It  is  not  always  necessary 
that  a  deed  should  be  delivered  to  the  grantee  to  render  it  binding  and 
obligatory.  A  delivery  to  a  third  party  for  the  benefit  of  the  grantee 
is  conclusive  upon  the  grantor.  If  the  grantor  parts  with  its  control, 
and  places  it  in  the  possession  of  another,  with  the  intent  and  for  the 
purpose  of  making  it  effectual  and  a  binding  contract,  this  will  be  suf- 
ficient.    Crocker  et  al.  v.  Lowenthal  et  al.  579. 

9.  As  to  deed  of  trust.  An  actual  delivery  of  a  trust  deed  to  the 
trustee  therein  named,  who  has  no  interest  in  the  trust,  is  not  required, 
but  a  delivery  to  the  cestui  que  trust,  together  with  the  notes  secured  by 
it,  will  fully  answer  the  requirements  of  the  law.    Ibid.  579. 

Op  the  character  op  title. 

10.  Whether  in  fee,  or  for  life,  with  remainder  to  heirs.  See  TRUSTS 
AND  TRUSTEES,  1. 

11.  Of  evidence  in  respect  thereto.    See  EVIDENCE,  21  to  24 

Deed  op  trust  by  married  woman. 

12.  Its  effect  when  the  husband  does  not  join.  See  MARRIED 
WOMEN,  4. 

-'  Acknowledgments  op  deeds.    See  that  title. 

COOK  COUNTY. 

Under  township  organization. 

1.  The  county  of  Cook  is  under  the  township  organization  law,  and 
the  acts  of  the  officers  of  the  township  and  county  in  acting  under 
such  law  in  assessing  property,  levying  taxes  and  collecting  the  same, 
are  not  void.  Chicago  and  Northwestern  R.  R.  Co.  v.  The  People  ex  rel. 
Miller,  467. 

CORPORATIONS. 

Who  may  question  act  op  corporation. 

1.  The  purchaser  of  real  estate  of  a  private  corporation,  at  a  judi- 
cial sale,  who  is  neither  a  stockholder  nor  creditor,  can  not  question 
the  power  of  the  corporation  to  make  a  prior  deed  of  trust  upon  the 
same  property,  and  have  the  same  set  aside  in  his  favor,  when  he  pur- 
chases with  notice  of  such  incumbrance,  and  the  owner  of  the  prior 
indebtedness  has  been  guilty  of  no  fraud.    Darst  v.  Gale  et  al.  136. 
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CORPORATIONS.    Continued. 
Plea  of  ultra  vires. 

2.  Whether  availing.  It  is  the  general  rule  that  the  plea  of  ultra  vires 
shall  not  prevail  where,  instead  of  advancing  justice,  it  will  accom- 
plish a  wrong.  Where  a  corporation  receives  money  upon  the  faith  of 
its  act,  and  uses  the  same,  and  the  contract  has  been  fully  performed, 
it,  or  one  succeeding  to  its  rights,  can  not  plead  a  want  of  authority 
to  do  the  act  by  which  the  money  is  obtained.    Darst  v.  Gale  et  al.  136. 

Listing  property  for  taxation. 

3.  Duty  of  corporations.    See  TAXATION,  15. 

Taxation  of  capital  stock. 

4.  Of  the  proper  rule.    Same  title,  6  to  11. 

Municipal  corporations. 

5.  Legislative  control  over  them.  Municipal  charters  are  subject  to 
repeal  or  amendment  at  the  pleasure  of  the  legislative  power  granting 
them,  and  the  absolute  repeal  of  a  city  charter  abolishes  all  offices 
under  it.    People  ex  rel.  Fowler  v.  Brown,  Mayor,  etc.  95. 

6.  Liability  for  injury  from  change  of  grade  of  streets.  Under  the 
constitutional  provision  that  "private  property  shall  not  betaken  or 
damaged  for  public  use  without  just  compensation,"  if  injury  to  pri- 
vate property  is  sustained  by  changing  the  grade  of  a  street,  the  muni- 
cipal corporation  causing  the  same  to  be  made  will  be  liable  to  the 
owner  in  damages.    City  of  Elgin  v.  Eaton,  535. 

7.  Negligence  in  a  city  in  leaving  a  ditch  filled  with  water  in  a  street. 
See  NEGLIGENCE,  29. 

8.  Neglect  to  supply  suitable  hitching  posts  for  teams — whether  city 
liable.    See  NEGLIGENCE,  28. 

9.  Defective  sidewalks — duty  and  liability  in  respect  thereto.  See 
HIGHWAYS,  4,  5,  6. 

10.  Lighting  streets  of  cities — duty  and  liability  in  respect  thereto. 
Same  title,  7,  8. 

11.  Road  and  bridge  taxes — when  payable  to  city  authorities.  See 
TAXATION,  3. 

12.  It  is  error  to  award  an  execution  against  a  city.  City  of  Elgin 
v.  Eaton,  535. 

COSTS. 

Security  for  costs. 

1.  By  non-resident  plaintiffs — may  be  filed  without  leave  first  had. 
If  a  non-resident  brings  suit  without  filing  a  bond  for  costs,  and  after- 
wards files  one  without  first  obtaining  leave  of  court,  this  will  be  a 
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COSTS.    Security  foe,  costs.     Continued. 

substantial  compliance  with  the  law,  and  the  denial  of  a  motion  to  dis- 
miss the  suit,  amounts  to  leave  to  file  the  same.*    Baker  v.  Palmer,  568. 

COUNTY  ORDERS. 

Are  negotiable  instruments.    See  NEGOTIABLE  INSTRUMENTS, 
1. 

Transfer  of  county  order. 

Whether  indorsement  necessary.    See  ASSIGNMENT,  7,  8. 

COURTS. 
Judicial  power. 

By  whom  to  be  exercised.    See  JUDICIAL  POWER,  1. 

CRIMINAL  LAW. 
Of  the  indictment. 

1.  For  sale  of  liquor  to  minors.  The  statute  making  it  criminal  to 
sell  intoxicating  liquors  to  minors  without  the  consent  of  their  parents, 
etc.,  is  not  restricted  to  the  keepers  of  dram-shops,  and  therefore  it  is 
not  necessary  to  allege  in  the  indictment  that  the  defendant,  or  those 
for  whom  he  acted  in  making  such  sales,  was  the  keeper  of  a  dram-shop. 
Johnson  v.  The  People,  431. 

The  lesser  offense  included  in  the  greater. 

2.  General  rule.  The  rule,  that  a  defendant  in  a  criminal  case  may- 
be convicted  of  a  lesser  offense  than  that  for  which  he  is  charged  and 
tried,  applies  only  where  the  lesser  offense  is  included  in  the  higher 
one.  If  it  is  not  a  constituent  element  in  the  higher  crime  charged,  no 
such  conviction  can  be  had.    Reynolds  v.  The  People,  479. 

Accessory  after  the  fact. 

3.  On  indictment  for  the  principal  offense.  The  offense  of  which  an 
accessory  after  the  fact  may  be  guilty,  is  not  included  in,  nor  has  it  any 
connection  with  the  principal  crime.  The  one  can  not  be  committed 
until  the  principal  offense  is  an  accomplished  fact.  Therefore,  one  in- 
dicted for  larceny  can  not  be  convicted  of  being  an  accessory  after  the 
fact.    Ibid.  479. 

4.  Former  decision.  What  was  said  in  Yoe  v.  The  People,  49  111.  410, 
on  this  subject,  was  not  necessary  to  the  decision,  and  the  rule  was  not 
correctly  stated.    Ibid.  479. 

5.  Proof  of  the  principal  felony  does  not  prove  or  tend  to  prove  a 
party  is  guilty  as  an  accessory  after  the  fact.    Ibid.  479. 

*This  is  under  the  revision  of  1874,  p.  297,  §  3.  Formerly,  under  the  act 
of  1827  (R.  L.  1833,  165-6 ;  R.  S.  1845,  126,)  relative  to  costs,  the  court  was 
required  to  dismiss  the  suit  whenever  a  non-resident  commenced  an  action 
without  first  having  given  security  for  costs.  Ripley  v.  Morris,  2  Gilm.  381 ; 
Hickman  v.  Haines,  5  Gilm.  20.    See  also,  Smith  v.  Mosseter,  11  111.  119. 
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CRIMINAL  LAW.    Continued. 

Formal  acquittal. 

6.  Whether  a  bar.  The  acquittal  of  a  party  indicted  as  a  principal 
is  no  bar  to  an  indictment  against  him  as  an  accessory  after  the  fact, 
and  vice  versa.    Reynolds  v.  The  People,  479. 

Unlawful  combination. 

7.  All  are  guilty.  In  case  of  a  combination  to  do  an  unlawful  act, 
the  act  of  one  is  the  act  of  all,  when  they  are  present,  whether  they 
participate  in  it  or  not.    Per  Breese,  J.    Brown  v.  Smith,  291. 

Cumulative  sentences. 

8.  On  conviction  under  several  counts.  Where  a  defendant  is  con- 
victed under  several  counts  of  an  indictment  for  selling  intoxicating 
liquors,  it  is  erroneous  in  the  judgment  to  fix  the  day  and  hour  when 
the  imprisonment  shall  commence  and  end  under  each  count.  The 
sentence  to  imprisonment  should  be  for  a  specified  number  of  days 
under  each  count  upon  which  a  conviction  is  had,  the  imprisonment 
under  each  succeeding  count  to  commence  when  it  ends  under  the  pre- 
ceding one,  without  fixing  the  day  and  hour  of  any.  Johnson  v.  The 
People,  431. 

Jails — treatment  op  prisoners. 

9.  And  herein,  of  removal  of  prisoners  to  another  jail — duty  of  sheriff, 
and  power  of  circuit  court.    See  JAILS  AND  JAILORS,  1  to  5. 

CROSS-BILL.    See  CHANCERY,  6  to  9. 

CUSTOM— USAGE. 
As  affecting  contracts.    See  CONTRACTS,  2  to  6. 

DAMAGES. 
Excessive  damages.    See  NEW  TRIALS,  6  to  9. 
Measure  op  damages.    See  that  title. 
Mitigation  op  damages.    See  MALICIOUS  PROSECUTION,  4. 

DECREE. 

Its  requisites. 

1.  Whether  it  should  find  precise  amount.  On  foreclosure  of  a  deed 
of  trust,  where  the  decree  directs  the  payment  of  a  surplus  remaining 
after  paying  the  complainant  to  be  made  to  a  co-defendant,  there  being 
no  cross-bill  filed,  it  is  not  necessary  it  should  find  the  precise  amount 
due  such  defendant,  but  it  will  be  sufficient  to  find  that  there  is  due  him 
more  than  the  surplus.     Walker  et  al.  v.  Abt  et  al.  226. 

DEDICATION. 
For  purposes  op  a  highway.    See  HIGHWAYS,  1,  2. 

DEEDS.    See  CONVEYANCES. 
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DEEDS  OF  TRUST.    See  MORTGAGES  AND  DEEDS   OP  TRUST, 
9  to  13. 

DEFAULT. 

When  there  is  a  plea  on  pile. 

1.  It  is  error  to  render  judgment  against  a  defendant  by  default, 
when  his  plea  to  the  merits  is  on  file.    Mason  v.  Abbott,  445. 

Setting  the  same  aside. 

2.  How  far  discretionary.  A  motion  to  set  aside  a  default  is  ad- 
dressed to  the  sound  discretion  of  the  court,  and  unless  the  discretion 
is  wrongfully  and  oppressively  exercised  this  court  will  not  interfere. 
Constantine  v.  Wells,  192. 

3.  The  court  is  not  required  to  set  aside  a  default,  even  where  the 
defendant  has  been  guilty  of  no  negligence,  unless  it  is  made  to  appear 
that  he  has  a  meritorious  defense.    Ibid.  192. 

DELIVERY. 
Delivery  op  a  deed.    See  CONVEYANCES,  5  to  9. 

DISCRETIONARY. 
Filing  information  por  quo  warranto. 

1.  How  far  discretionary.    See  QUO  WARRANTO,  1. 
Postponing  hearing  in  chancery. 

2.  Matter  of  discretion.    See  CHANCERY,  5. 
Setting  aside  default. 

3.  How  far  discretionary.    See  DEFAULT,  2,  3. 

EJECTMENT. 
Against  whom  the  action  will  lie. 

1.  Ejectment  can  never  be  maintained  against  an  occupant  of  real 
estate  so  long  as  he  is  lawfully  in  possession.    Kilgour  v.  Gockley,  109. 

Assignee  op  mortgage. 

2.  In  possession.  The  assignee  of  a  mortgage,  after  condition 
broken,  being  in  possession  of  real  estate  mortgaged  and  also  being  the 
holder  of  the  note  secured  by  the  mortgage  and  the  assignee  thereof, 
can  defend  his  possession  under  the  mortgage,  in  ejectment  brought 
by  the  mortgagor  or  those  claiming  under  him.    Ibid.  109. 

ELECTIONS. 
Decision  of  canvassers. 

1.  How  far  conclusive.  The  decision  of  the  cavassers  of  an  election 
affords  prima  facia  evidence  of  the  legal  election  of  the  person  found 
to  have  received  »  plurality  of  the  votes  cast,  and  unless  his  title  to  the 
office  is  contested  in  some  mode  known  to  the  law,  he  will  be  entitled 
to  the  office  for  the  term  for  which  he  was  elected.  People  ex  rel.  Evans 
v.  Callaghan,  128. 
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ELECTIONS.    Continued. 
Appointment  of  town  officer. 

2.  Upon  an  alleged  irregularity  in  the  election  Where  a  town  officer 
has  been  declared  elected  by  the  election  board,  and  qualifies  by  taking 
the  necessary  oath  of  office,  the  board  of  appointment  has  no  power 
to  fill  the  office  by  appointment,  as  in  case  of  a  vacancy,  nor  has  it 
authority  to  hear  evidence  and  decide  that  the  election  was  irregularly 
conducted,  or  that  the  election  was  fraudulent,  and  thus  declare  a 
vacancy.    People  ex  rel.  Evans  v.  Callaghan,  128. 

EMINENT  DOMAIN. 

Who  may  exercise  the  right. 

1.  In  a  proceeding  by  a  railway  company  to  condemn  land  for  the 
use  of  its  road,  it  is  sufficient  that  it  is,  de  facto,  a  corporate  body. 
M'Auley  et  al.  v.  Columbus,  Chicago  and  Indiana  Central  By.  Co.  348. 

Trial  of  other  issues  on  assessment. 

2.  After  the  introduction  of  evidence  on  an  assessment  of  damages 
for  pioperty  sought  to  be  condemned,  the  court,  on  motion  of  certain 
tenants  of  one  of  the  land  owners,  swore  the  jury  to  toy  the  issues  pre- 
sented by  their  pleas  questioning  the  right  to  condemn.  The  proof  of 
these  issues  was  nothing  more  than  what  the  land  owners  insisted  upon, 
and  this  working  them  no  prejudice,  was  held  no  error  as  to  them. 
Ibid.  348. 

Fixing  value — as  to  time. 

3.  Where  the  witnesses  on  both  sides,  in  a  proceeding  to  condemn 
property,  testified  as  to  its  value  at  the  date  of  the  institution  of  the 
proceeding,  except  three,  and  from  their  testimony  it  did  not  appear 
that  the  property  was  worth  more  at  the  time  of  the  trial,  it  was  held, 
that  a  modification  of  an  instruction  confining  the  jury  to  its  value  at 
the  first  date,  was  not  of  sufficient  importance  to  affect  the  rights  of 
the  land  owner.    Ibid.  348. 

Subsequent  legislation. 

4.  Its  effect  upon  proceedings  already  begun.  The  laws  in  force  at 
the  time  a  city  enters  upon  a  public  improvement  of  a  street,  by  chang- 
ing its  grade,  will  fix  and  determine  the  right  of  a  property  holder  to 
damages,  and  it  can  not  be  altered  by  subsequent  legislation.  City  of 
Elgin  v.  Eaton,  535. 

Changing  grade  of  street. 

5.  Liability  of  municipal  corporation  for  injury  resulting  there- 
from.   See  CORPORATIONS,  6. 

Measure  of  damages. 

6.  For  injury  from  change  of  grade  of  street.  See  MEASURE  OF 
DAMAGES,  4. 

ERROR. 
Error  will  not  always  reverse.    See  PRACTICE  IN  THE   SU- 
PREME COURT,  5  to  9. 
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EVIDENCE. 
Judicial  notice. 

1.  Statutes  of  other  States  must  be  pleaded  and  proved.  Courts  can 
not  take  notice  of  foreign  statutes,  or  presume  they  contain  any  saving 
clause,  but  they  must  be  brought  to  the  notice  of  the  court  by  the  plead- 
ings.    Hyman  v.  Bayne,  256. 

Parol  evidence. 

2.  To  aid  a  written  contract.  Where  the  parties  reduced  their  con- 
tract to  writing,  in  the  absence  of  fraud  or  mistake,  the  writing  must 
be  regarded  as  embracing  the  whole  of  their  undertakings,  and  can  not 
be  added  to  by  parol  testimony.    Seymour  v.  Belding,  222. 

3.  To  explain  to  whom  guaranty  was  given.  Where  an  insurance 
company  became  consolidated  with  another,  which  assumed  its  liabili- 
ties, and  the  stockholders  of  the  first  executed  a  guaranty  to  pay  all  the 
debts  and  liabilities  of  the  former,  but  the  undertaking  was  to  no  one 
by  name,  it  was  held,  that  it  might  be  shown  by  extrinsic  evidence  that 
the  guaranty  was  to  indemnify  the  latter  company  against  liability  for 
the  former,  and  was  not  intended  for  the  benefit  of  its  policyholders. 
Hedges  v.  Bowen  et  al.  161. 

4.  To  explain  trust  created  by  will.  Where  a  bequest  is  made  in  a 
will,  to  executors,  of  a  sum  of  money  to  be  used  and  disposed  of  by 
them  according  to  verbal  instructions  given  them,  parol  evidence  is 
admissible  to  show  what  those  instructions  were,  and  to  show  perform- 
ance.    Cagney  et  al.  Exrs.  v.  O'Brien  et  al.  72. 

5.  To  show  agency  of  party  making  contract.  Even  where  a  written 
contract  is  entered  into  by  an  agent  in  his  own  name,  it  is  competent 
for  th?,  principal  to  show  by  parol  evidence  that  the  agent  was  acting 
for  him.    Barker  v.  Garvey,  184. 

6.  Thus,  where  A  made  a  proposition,  in  writing,  addressed  to  no  one, 
to  do  certain  work,  which  was  accepted  by  the  defendant,  who  was 
afterwards  garnisheed  by  a  creditor  of  A,  and  parol  evidence  was 
admitted  to  show  with  whom  the  contract  was  made,  it  was  held,  that 
another  party  interpleading  might  also  show  by  parol  evidence  that  A 
was  his  agent  in  making  the  contract,  and  thus  defeat  the  garnisheeing 
creditor.     Ibid.  184. 

7.  To  impeach  consideration.  Where  an  action  is  brought  upon  a 
written  contract,  resort  may  be  had  to  parol  evidence,  for  the  purpose 
of  impeaching  the  consideration  of  the  agreement.  Wolf  v.  Flete- 
meyer,  418. 

8.  Although  the  consideration  for  a  promise  or  undertaking  may  be 
expressed  in  a  separate  writing  of  the  parties,  still,  parol  evidence  may 
be  received  to  show  that  the  real  consideration  was  different,  where  the 
defense  goes  to  the  consideration.     Ibid.  418. 

9.  To  show  that  bill  of  sale  absolute  in  form  was  intended  as  a  mort- 
gage.   See  MORTGAGES  AND  DEEDS  OF  TRUST,  2. 
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EVIDENCE.     Continued. 
Secondary  evidence. 

10.  Proof  of  contents  of  lost  instrument.  Where  it  is  shown  that 
thorough  search  has  been  made  without  avail  in  every  place  where  a 
trust  deed  had  been  kept  or  was  likely  to  be  found,  and  the  witness 
thinks  it  has  been  destroyed  by  fire,  proof  of  its  contents  is  admissible. 
Crocker  et  al.  v.  Lowenthal  et  al.  579. 

11.  There  is  no  error  in  refusing  parol  evidence  of  the  contents  of 
a  letter,  when  the  preliminary  proof  does  not  clearly  show  it  is  either 
lost  or  destroyed,  and  not  in  the  power  of  the  party  to  produce  it. 
Hazen  &  Lundy  v.  Pier  son  &  Co.  241. 

Rebutting  testimony. 

12.  In  an  action  on  the  case,  to  recover  damage  for  communicating 
an  infectious  disease  to  plaintiffs  sheep,  where  the  defendant  proves  by 
witnesses  that  they  had  cured  sheep  of  the  disease,  by  a  certain  treat- 
ment, it  is  error  for  the  court  to  refuse  to  allow  the  plaintiff  to  show,  by 
other  witnesses,  that  they  had  tried  the  same  prescription  without  suc- 
cess.   Rerrick  v.  Gary,  85. 

13.  So,  where,  in  such  action,  the  defendant  introduces  testimony 
that  plaintiff's  sheep  were  seen  running  at  large  prior  to  their  infection, 
to  induce  a  belief  they  were  infected  while  so  running  at  large,  the 
court  should  not  refuse  to  allow  the  plaintiff  to  show  that  the  sheep  so 
seen  at  large  were  not  his  flock.    Ibid.  85. 

Hearsay. 

14.  Testimony  as  to  statements  made  by  one  not  a  party  to  the  suit, 
is  inadmissible,  except  for  impeachment,  and  is  not  admissible  for  that 
purpose  unless  the  proper  foundation  is  laid,  by  calling  such  person's 
attention  to  the  fact  and  the  time  and  place.    Robertson  v.  Brost,  116. 

False  swearing — whether  wilful. 

15.  Where  the  parties  to  a  suit  both  testify,  and  their  evidence  is 
conflicting  as  to  matters  material  in  relation  to  a  contract,  it  does  not 
necessarily  follow  that  either  has  sworn  willfully  false,  as  the  conflict 
may  arise  from  an  honest  difference  of  opinion  as  to  the  contract.  Bell 
v.  Senneff,  122. 

Reports  as  to  party's  veracity. 

16.  Reports  put  in  circulation  by  the  defendant  and  his  friends,  to 
injure  the  plaintiff's  character  for  truth  and  veracity,  are  proper  evi- 
dence to  be  considered  by  the  jury.  The!  fact  that  they  were  so  put 
into  circulation  will  only  have  the  effect  to  impair  their  value  as  evi- 
dence.   Ibid.  122. 

Evidence  under  the  general  issue. 

17.  And  when  matters  must  be  specially  pleaded.  See  PLEADING 
AND  EVIDENCE,  8,  9. 
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EVIDENCE.    Continued. 
Evidence  under  special  issues. 

18.  In  suit  for  damages  from  change  of  grade  of  street.  In  a 
suit  by  the  owner  of  a  house  and  lot  to  recover  damages  growing  out 
of  a  change  in  the  grade  of  a  street,  after  the  work  is  commenced  and 
before  its  completion,  the  profile  of  the  proposed  improvement  is  proper 
evidence  against  the  city.     City  of  Elgin  v.  Eaton,  535. 

Explaining  an  ambiguity. 

19.  A  patent  ambiguity  in  a  deed  can  not  be  explained  or  helped  by 
averment  and  proof,  but  it  is  otherwise  if  it  is  a  latent  one.  When  the 
description  of  land,  in  a  deed,  is  not  ambiguous  on  its  face,  but  is 
rendered  so  by  extrinsic  evidence,  showing  it  equally  applicable  to  two 
different  tracts  or  interests  in  the  same  tract,  the  ambiguity  is  latent, 
and  may  be  explained  by  evidence  aliunde.  Fisher  et  al.  v.  Quaclcen- 
bush  et  al.  310. 

20.  Where  a  party  owns  an  indefeasible  title  to  the  undivided  fourth 
part  of  a  tract  of  land,  and  acquires  a  tax  title  for  the  undivided  two- 
thirds  of  the  undivided  three-fourths  of  the  same  tract,  and  makes  a 
conveyance  of  "one-third  of  the  undivided  three-fourths"  of  the, tract, 
there  arises  a  patent  ambiguity  as  to  whether  the  deed  passes  an  inter- 
est in  the  fourth  to  which  he  has  a  good  title,  or  an  interest  acquired 
through  the  tax  deed,  and  it  may  be  shown,  by  extrinsic  evidence,  which 
was  intended  to  be  conveyed.    Ibid.  310. 

Proof  op  title  to  land. 

21.  A  deed  from  one  person  to  another  does  not  even  tend  to  prove 
title,  unless  connected  with  the  paramount  source  of  title,  or  with  a  bar 
of  the  statute.    Doty  v.  Burdick,  473. 

22.  Possession  as  evidence  of  title.  A  person  in  the  actual,  peaceable 
possession  of  real  estate  is  presumed  to  be  the  owner  of  the  fee  until  the 
presumption  is  rebutted,  and  he  is  not  required  to  show  in  wmat  man- 
ner or  by  what  title  he  holds,  until  the  plaintiff  shows  paramount  title. 
He  may  show  a  better  outstanding  title  than  the  plaintiff,  and  thus 
defeat  a  recovery  in  ejectment,  although  he  may  have  no  title  whatever, 
even  though  his  possession  was  wrongful  in  its  inception.     Ibid.  473. 

AS  TO  WHAT  TITLE  PASSES  BY  A  DEED. 

23.  Where  the  holder  of  a  perfect  title  to  an  undivided  fourth  of  a 
tract  of  land,  and  also  of  a  tax  title  to  another  undivided  fourth,  makes 
a  quitclaim  deed  of  an  undivided  fourth,  the  consideration  of  the  deed 
affords  evidence,  though  not  conclusive,  which  title  was  intended  to  be 
conveyed.  If  it  is  of  no  adequate  price  for  the  perfect  title,  it  will  be 
evidence  that  the  tax  title  was  intended  to  be  granted  or  released. 
Fisher  et  al.  v.  Quackenbush  et  al.  310. 

24.  And  where  the  quitclaim  deed  is  made  to  a  party  holding  a  pat- 
ent title  to  an  undivided  fourth  of  the  tract,  and  the  description  is  iden- 
tical with  the  sheriffs  deed  to  the  grantor,  these  facts  will  afford 
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EVIDENCE.    As  to  what  title  passed  by  a  deed.     Continued. 

evidence  that  a  release  of  the  tax  title  as  to  the  grantee's  undivided 
fourth,  only,  was  intended.    Fisher  et  al.  v.  Quackenbush  et  al.  310. 
In  action  for  malicious  prosecution. 

25.  In  an  action  for  malicious  prosecution  for  arresting  the  plaintiff, 
it  is  error  to  admit  evidence  in  behalf  of  the  plaintiff,  of  a  difficulty  in 
which  the  defendant's  wife  had  been  concerned,  or  respecting  the  char- 
acter  of  defendant's  wife  and  son  for  peace  and  quietness.  Home  v. 
Sullivan,  80.    Also,  see  MALICIOUS  PROSECUTION. 

Master's  report  op  evidence. 

26.  Admissibility  after  decree  opened — and  after  death  of  party  testi- 
fying. If  a  master's  report  of  proofs  taken  is  competent  evidence  on 
the  original  hearing,  on  default  of  the  defendant,  it  can  not  be  rendered 
incompetent  because  the  defendant  is  subsequently  permitted  to  come 
into  court  and  make  a  defense.    Bruner  et  al.  v.  Battell,  Exr.  317. 

27.  Where  a  complainant  in  a  bill  for  specific  performance  against 
a  non-resident  defendant,  on  default,  testifies  to  payment  of  the  purchase 
money,  before  the  master,  which  is  reported,  and,  after  decree  and  the 
complainant's  death,  the  defendant  is  allowed,  under  the  statute,  to 
make  a  defense,  the  master's  report  of  the  complainant's  testimony  is 
admissible  in  evidence,  and  it  is  error  to  refuse  the  same.     Ibid.  317. 

AS  TO  MENTAL  CAPACITY  TO  MAKE  A  WILL. 

28.  Relevancy  of  testimony.  On  a  contest  respecting  the  validity  of 
a  will  which  is  sought  to  be  avoided  for  want  of  sufficient  mental  capa- 
city, testimony  as  to  improper  conduct  on  the  part  of  the  testator,  or 
that  one  of  the  devisees  had  attempted  to  cast  shame  and  disgrace  upon 
the  memory  of  the  testator,  is  irrelevant,  and  should  not  be  admitted. 
Carpenter  et  al.  v.  Calvert,  62. 

Opinions  of  witnesses. 

29.  In  regard  to  influence  over  a  testator.  On  a  bill  to  contest  the 
validity  of  a  will,  it  is  not  proper  to  allow  witnesses  to  express  opinions 
as  to  whether  the  supposed  influence  of  one  of  the  devisees  over  the 
testator  sprang  from  affection  or  fear.  The  witnesses  should  state  the 
facts,  and  leave  the  jury  to  draw  the  inferences  from  such  facts.  Ibid. 
62. 

30.  As  to  mental  capacity  of  testator.  Where  the  proofs  show  facts 
evincing  sufficient  capacity  in  a  testator  to  transact  his  ordinary  busi- 
ness about  the  time  of  making  a  will,  the  opinions  of  witnesses  as  to  a 
want  of  capacity  are  entitled  to  but  little  weight  on  the  question. 
Ibid.  62. 

Experts. 

31.  Weight  of  medical  opinion  as  to  testamentarg  capacity.  Physi- 
cians may  be  regarded  as  experts  as  to  the  condition  of  the  body  and 
as  to  what  diseases  tend  to  impair  the  mind  of  a  testator,  but  it  does 
not  follow,  from  the  mere  fact  that  they  are  physicians,  that  they  are 
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EVIDENCE.    Experts.    Continued. 

any  better  judges  of  the  testator's  mental  capacity  than  other  men  of 
good,  common  sense.     Carpenter  et  al.  v.  Calvert,  62. 

Burden  of  proof. 

32.  As  to  testamentary  capacity.  The  burden  of  proof  rests,  in  the 
first  place,  upon  the  party  seeking  to  establish  a  will,  to  show  that  the 
testator,  at  the  time  of  making  the  will,  was  of  sound  mind;  but  when 
this  is  shown,  the  presumption  in  favor  of  sanity  applies,  and  the 
proof  on  the  part  of  the  contestant  must  not  only  neutralize  the  proof 
of  sanity,  but  also  the  presumption  of  sanity  in  such  case.    Ibid.  62. 

33.  In  a  suit  by  the  assignee  against  the  assignor  of  a  note,  where 
diligence  by  suit  against  the  maker  is  not  shown,  the  burden  of  proof 
is  upon  the  plaintiff  to  establish  the  insolvency  of  the  maker.  Clayes 
v.  White,  540. 

34.  Questioning  title  for  want  of  jurisdiction.  Where  the  record,  in 
a  petition  by  an  administrator  for  an  order  to  sell  land  to  pay  debts, 
shows  a  finding  by  the  court  of  the  necessary  facts  to  give  jurisdiction, 
the  burden  of  proof  rests  upon  the  party  assailing  the  title  thus  acquired 
to  show  the  court  did  not  acquire  jurisdiction,  by  clear  and  satisfactory 
evidence.  The  mere  fact  that  papers  filed  about  a  year  before  the 
decree  entitled  the  same  as  the  order  of  sale,  which  fail  to  confer  juris- 
diction, will  not  overcome  the  evidence  furnished  by  the  recital  in  the 
record.    Kilgour  v.  Gockley,  109. 

Degree  of  evidence  required. 

35.  In  civil  actions  a  preponderance  of  evidence  only  is  required  to 
establish  facts,  and  it  is  not  required  that  the  evidence  shall  leave  no 
reasonable  doubt  on  the  minds  of  the  jury.  Peoria  and  Rock  Island 
R.  R.  Co.  v.  Lane,  Admx.  448. 

36.  It  is  not  necessary  to  a  recovery,  in  a  civil  suit,  that  the  evidence 
shall  produce  a  belief  in  the  minds  of  the  jury  so  strong  as  to  be  satis- 
factory. It  is  sufficient  if  they  believe  from  the  evidence,  though  it 
may  not  be  entirely  satisfactory.     Herrick  v.  Gary,  85. 

Weight  of  evidence. 

37.  How  determined.  On  a  question  of  payment,  the  evidence  of  a 
party  and  the  receipt  of  the  other  party  may  be  overcome  by  the  testi- 
mony of  such  other  party  and  corroborating  circumstances,  as  showing 
the  receipt  to  have  been  given  for  checks  previously  made.  Reading  v. 
Trover  et  al.  372. 

38.  To  overcome  certificate  of  deposit  as  to  sum  deposited.  A  certifi- 
cate of  deposit  is  evidence  of  so  high  and  satisfactory  a  character  as  to 
the  sum  deposited,  that,  to  escape  its  effect,  the  maker  must  overcome  it 
by  clear  and  satisfactory  evidence.  Where  the  testimony  aside  from 
the  certificate  is  balanced  as  to  the  amount  deposited,  the  certificate 
will  turn  the  scale.    First  National  Bank  of  Lacon  v.  Myers,  507. 

41— 83d  III. 


642  mDEX. 

EVIDENCE.     Continued. 
Sufficiency  of  proof. 

39.  To  show  attornment  of  tenant  to  the  grantee  of  his  landlord. 
See  LANDLORD  AND  TENANT,  4. 

Possession  as  evidence  of  title. 

40.  In  case  of  a  note,  bond  or  bill.    See  POSSESSION,  1. 
Usage — contract. 

41.  When  proof  of  usage  admissible  to  interpret  a  contract.  See 
CONTRACTS,  2  to  6. 

Questioning  judicial  proceedings  collaterally. 

42.  Foreign  judgment — how  far  conclusive.    See  JUDGMENTS,  4. 
Preserving  evidence  in  chancery.    See  CHANCERY,  10. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Exceptions. 

1.  When  necessary.  Where  a  cause  is  tried  by  the  court,  by  consent 
of  parties,  without  a  jury,  the  finding  of  the  court  can  not  be  questioned 
on  appeal,  unless  the  record  shows  that  exceptions  were  taken  thereto 
in  that  court,  or  the  question  of  the  fitness  of  the  finding  is  in  some 
mode  brought  before  this  court.    Sherman  v.  Skinner,  584. 

Bills  of  exceptions. 

2.  When  necessary.  Copies  of  instruments  sued  on,  copies  of  ac- 
counts and  affidavits  filed  in  an  action  at  law,  are  not  parts  of  the  record, 
unless  so  made  by  being  embodied  in  a  bill  of  exceptions.  Garrity  v. 
Lozano  et  al.  597. 

3.  What  they  must  contain.  If  an  instruction  is  asked  to  counteract 
an  unwarrantable  attack  of  counsel  in  argument  upon  the  character  of 
witnesses  and  the  denunciation  of  a  party  for  calling  them,  which  are 
refused,  this  court  can  not  pass  upon  their  propriety,  unless  the  remarks 
of  the  counsel  are  preserved  in  a  bill  of  exceptions.  Kepperly  v.  Mams- 
den,  354. 

4.  Whether  they  must  preserve  the  whole  of  the  evidence.  It  is  only 
where  error  is  assigned  on  the  finding  of  the  court  or  jury  that  all  the 
evidence  is  required  to  be  embodied  in  a  bill  of  exceptions.  Schmidt, 
Admx.  v.  Chicago  and  Northwestern  Ry.  Co.  et  al.  405. 

5.  Where  questions  of  law  only  are  intended  to  be  presented  to  this 
court,  as,  the  giving  or  refusing  of  an  instruction,  it  is  sufficient  to  state 
in  the  bill  of  exceptions  that  the  evidence  tended  to  prove  the  fact  on 
which  the  instruction  was  given  or  refused.    Ibid.  405. 

6.  Where  the  record  shows  that  the  court  below  committed  error  in 
allowing  challenges  of  jurors  and  in  giving  instructions,  the  judgment 
will  be  reversed,  although  the  bill  of  exceptions  does  not  profess  to  give 
all  the  evidence.    Ibid.  405. 

7.  Presumption  when  bill  of  exceptions  does  not  purport  to  contain 
all  the  proofs.    Where  the  bill  of  exceptions  does  not  purport  to  contain 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bills  of  exceptions.    Continued. 

all  the  proof  heard  on  a  motion  to  strike  the  defendant's  pleas  from  the 
files  for  want  of  a  sufficient  affidavit  of  merits,  it  will  be  presumed  that 
an  affidavit  was  filed  with  the  plaintiff's  declaration,  sufficient  to  require 
of  the  defendant  an  affidavit  of  merits.     Oarrity  v.  Lozano  et  al.  597. 

8.  Although  an  affidavit  may  show  sufficient  ground  for  sustaining 
a  motion  to  set  aside  a  levy  under  an  execution,  yet,  if  the  bill  of  excep- 
tions does  not  state  that  it  contains  all  the  evidence  on  the  motion,  it 
will  be  presumed  that  other  proofs  were  heard,  justifying  the  ruling 
overruling  the  motion.    Ibid.  597. 

EXECUTION. 
Municipal  corporation. 

1.  It  is  error  to  award  an  execution  against  a  city.  City  of  Elgin 
v.  Eaton,  5$5. 

Distribution  op  proceeds  op  sale. 

2.  Among  several  executions.    See  SALES,  2. 

EXEMPTION. 
Garnishment — wages. 

The  statute  extends  to  nonresidents.    See  GARNISHMENT,  2. 

FACTOR 

Holding  grain  on  speculation. 

1.  Right  to  sell  on  failure  to  keep  margin  good.  If  a  party  employs 
a  commission  merchant  to  contract  in  the  board  of  trade  of  Chicago  for 
the  purchase  and  future  delivery  of  grain,  on  a  speculation,  and  makes 
the  necessary  advance  as  a  margin,  and,  by  the  rules  and  usages  of  the 
board,  with  which  he  is  conversant,  it  becomes  necessary,  owing  to  a 
decline  in  prices,  for  him  to  advance  a  further  sum  to  keep  the  margin 
good,  which  he  fails  to  do  when  notified  and  requested,  the  merchant 
in  whose  name  the  contract  is  made,  and  who  is  liable  for  the  price 
agreed  to  be  paid,  will  have  the  right  to  make  sale  of  the  grain  to  save 
himself,  and  if  loss  is  thereby  incurred  he  will  not  be  liable  therefor  to 
his  principal.    Corbett  v.  Underwood,  324. 

FILING  PAPERS.    See  PRACTICE,  15. 

FORCIBLE  ENTRY  AND  DETAINER. 

IS  A  POSSESSORY  ACTION,  MERELY. 

1.  In  an  action  of  forcible  entry  and  detainer,  or  forcible  detainer 
only,  the  title  to  the  premises  is  not  involved,  nor  can  it  be  inquired 
into  on  the  trial.  Possession,  and  the  right  to  possession,  independent 
of  title,  are  the  only  questions  involved.    Doty  v.  Burdick,  473. 
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FORCIBLE  ENTRY  AND  DETAINER.     Continued. 
Actual  force  not  necessary. 

2.  To  maintain  forcible  entry  and  detainer,  or  forcible  detainer, 
actual,  or  constructive  force  only,  is  necessary.  A  mere  wrongful  entry, 
or  a  wrongful  holding  over,  only,  is  required.    Doty  v.  Burdick,  473. 

FORECLOSURE.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  14. 

FOREIGN  JUDGMENT. 
How  par  conclusive.    See  JUDGMENTS,  4. 

FOREIGN  STATUTES. 
Must  be  pleaded  and  proved.    See  EVIDENCE,  1. 

FORFEITURE. 
Waiver  op  forfeiture. 

In  respect  to  performance  of  contract.    See  CONTRACTS,  14. 

FORMER  ACQUITTAL. 

Whether  conclusive. 

1.  The  record  of  acquittal  of  one  tried  on  a  charge  of  perjury  is  con. 
elusive  evidence,  in  all  subsequent  suits,  that  the  party  is  not  guilty  of 
perjury,  but  not  that  his  testimony  was  true  in  the  case.  Bell  v.  Sen- 
neff,  122. 

Whether  a  bar. 

2.  To  a  second  prosecution.    See  CRIMINAL  LAW,  6. 

FORMER  ADJUDICATION. 
In  the  Supreme  Court. 

1.  How  far  conclusive.  A  decision  of  this  court,  on  appeal,  holding 
that,  as  the  plaintiff  had  sued  the  defendant  as  a  simple  indorser  of  a 
note,  he  was  concluded  from  urging  his  liability  as  guarantor,  will  be 
conclusive  upon  the  question  in  any  subsequent  suit.  Glayes  v.  White, 
540. 

FORMER  DECISIONS. 
Accessory  after  the  fact. 

1.  Of  Ms  conviction  on  indictment  for  the  principal  offense.  The 
offense  of  which  an  accessory  after  the  fact  may  be  guilty,  is  not  in- 
cluded in,  nor  has  it  any  connection  with,  the  principal  crime.  The 
one  can  not  be  committed  until  the  principal  offense  is  an  accomplished 
fact.  Therefore,  one  indicted  for  larceny  can  not  be  convicted  of  being 
an  accessory  after  the  fact.  What  was  said  in  Toe  v.  The  People,  49  111. 
410,  on  this  subject,  was  not  necessary  to  the  decision,  and  the  rule  was 
not  correctly  stated.    Reynolds  v.  The  People,  479. 
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FORMER  DECISIONS.     Continued. 
Amendments — interlineations. 

2.  It  was  said  in  Stariberry  v.  Moore,  56  111.  472,  that  the  practice  of 
making  amendments  by  erasures  and  interlineations  is  a  bad  one,  and 
ought  not  to  be  tolerated ;  that  a  paper  thus  disfigured  ought  to  be 
stricken  from  the  files.  This,  however,  was  not  necessary  to  be  said,  as 
that  matter  was  not  a  point  in  the  case.  The  remark  was  only  intended 
to  indicate  a  better  practice.  Garrity  v.  Wilcox  et  al.  159.  See  PRAC- 
TICE. 

Constitutionality  op  the  "city  tax  act." 

3.  The  act  entitled  "an  act  in  regard  to  the  assessment  of  property, 
and  the  levy  and  collection  of  taxes  by  incorporated  cities  in  this  State," 
approved  April  15, 1873,  known  as  the  "city  tax  act,"  is  inconstitutional, 
and  the  rulings  in  Spring  et  al.  v.  The  Collector  of  the  city  of  Olney,  78 
111.  101,  in  so  far  as  they  are  inconsistent  with  this  decision,  are  over- 
ruled.   People  ex  rel.  Miller  v.  Cooper  et  al.  585. 

Limitations — married  women. 

4.  The  expression  in  Morrison  v.  Norman,  47  111.  477,  and  Noble  v. 
McFarland,  51  ib.  226,  to  the  effect  that  the  Married  Woman's  Act  of 
1861  has  no  effect  upon  the  saving  clause  in  the  limitation  laws,  is  over- 
ruled.    Castner  et  al.  v.  Walrod,  171. 

FORMER  RECOVERY. 

AS  TO  COSTS  AFTER  REVERSAL. 

1.  Where,  after  the  reversal  of  a  judgment,  suit  was  brought  by  the 
defendant  to  recover  back  money  paid  by  him  in  satisfaction  of  the 
same  and  costs,  a  judgment,  on  dismissal  of  the  prior  suit  against  the 
plaintiff  therein,  for  costs,  will  not  present  a  bar  to  a  recovery  of  the 
costs  paid.     Clayes  v.  White,  540. 

FRAUD. 

Who  affected  by  fraud. 

1.  Innocent  purchaser  not  affected'by  fraud  of  a  prior  grantee.  An 
innocent  purchaser  of  real  estate  in  good  faith,  for  a  valuable  consider- 
ation, where  the  record  shows  the  title  in  his  grantor,  will  be  protected, 
and  a  prior  owner,  from  whom  a  conveyance  was  obtained  through 
fraud  and  circumvention,  can  not  recover  in  ejectment  against  him. 
Gavagan  v.  Bryant  et  al.  376. 

Action  for  deceit. 

2.  Whether  it  will  lie — in  respect  to  a  sale  on  ''change.  Notwithstand- 
ing the  rules  of  the  board  of  trade  of  the  city  of  Chicago,  in  respect  to 
sales,  if  the  seller  makes  a  distinct  assertion  of  the  quality  or  condition 
of  the  article  sold,  whether  it  amounts  to  a  warranty  or  not,  which  he 
knows  or  should  know  is  untrue,  with  the  view  of  inducing  another  to 
buy,  and  that  other  relies  upon  that  assertion,  and  believes  it  to  be 
true,  and,  by  reason  thereof,  does  buy,  and  damage  ensues  to  him,  he 
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may  maintain  an  action  for  deceit,  notwithstanding  he  may  also  have 
procured  an  inspection  of   the  article  purchased.      Thome  et  al.  v. 
Prentiss,  99. 
Fraudulent  representations. 

3.  Whether  an  action  will  lie  therefor.  A  mere  fraudulent  represen- 
tation is  not  actionable  per  se.  To  recover,  the  plaintiff  must  not  only 
show  that  the  representations  were  made,  and  that  they  were  false  and 
fraudulent,  but  he  must  also  show,  affirmatively,  that  he  has  been 
injured  thereby — that  he  is,  in  some  way,  placed  in  a  worse  condition 
than  he  would  have  been  had  the  words  been  true.  Bartlett  et  al.  v. 
Blaine,  25. 

4.  Where  a  party  induced  a  creditor  to  sign  a  composition  agreement, 
whereby  he  accepted  one-half  of  his  claim  in  full,  upon  the  represen- 
tation of  his  debtor  that  no  person  had  received  any  other  thing,  etc., 
the  fact  that  the  debtor  had  given  his  note  for  $500  to  induce  another 
creditor  to  sign  the  same  agreement,  which  note,  upon  suit  thereon, 
was  adjudged  void,  is  not  sufficient  to  avoid  the  contract  of  composi- 
tion, as  it  worked  no  injury  to  the  creditor.    Ibid.  25. 

GARNISHMENT. 
Extent  op  creditor's  rights. 

1.  In  proceeding  by  garnishment,  the  garnisheeing  creditor  will 
have  no  greater  rights  to  recover  of  the  party  garnisheed  than  the  exe- 
cution debtor,  in  whose  name  the  suit  is  brought.  Richardson  et  al 
v.  Lester  et  al.  55. 

Exemption  of  wages. 

2.  Extends  to  non-residents.  The  statute  of  this  State  exempting 
$25  of  wages  due  a  party  who  is  the  head  of  a  family  and  resides  with 
the  same,  from  garnishment,  is  not  confined  to  residents  of  this  State, 
but  applies  also  to  wages  due  a  non-resident.  Mineral  Point  B.  B.  Co. 
v.  Barron,  365. 

GIFT. 
Withdrawal  of  deed  before  delivery. 

1.'  A  voluntary  conveyance  without  consideration,  intended  as  a 
donation  of  land,  placed  in  the  hands  of  a  custodian,  may  be  with- 
drawn by  the  grantor  at  any  time  before  delivery,  and  if  left  for  de- 
livery upon  certain  conditions,  the  custodian  is  not  the  judge  of  whether 
the  conditions  have  been  performed,  and  he  has  no  right  to  deliver  the 
same  until  the  donor  is  satisfied.  Hoig  et  al.  v.  Adrain  College  et  al. 
267. 
Specific  performance. 

2.  In  reference  to  the  promise  of  a  gift.  It  is  not  sufficient  that  a 
party  may  have  agreed  to  deliver  a  deed,  executed  by  him  to  the  donee 
for  land,  to  perfect  a  mere  donation.    On  refusal,  a  court  of  equity  will 
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not  compel  a  specific  performance,  and,  until  actually  delivered,  the 
donor  may  change  his  purpose,  no  matter  in  whose  hands  the  deed 
may  be  placed,  and  on  his  death  the  authority  of  the  custodian  ceases. 
Hoig  et  al.  v.  Adrain  College  et  al.  267. 

GUARANTY. 

Whether  liability  as  guarantor  exists. 

1.  Presumption  from  name  indorsed  on  note.  If  a  promissory  note 
in  the  hands  of  the  payee  has  upon  its  back  the  signature  in  blank  of 
a  third  person,  the  presumption,  in  the  absence  of  proof,  is,  that  such 
person  indorsed  as  a  guarantor,  but  this  presumption  may  be  rebutted 
by  clear  and  satisfactory  proof  of  a  different  intention.  Stowell  v. 
Raymond,  120. 

2.  Proof  to  rebut  presumption.  Proof  that  the  indorser's  name  was 
put  upon  the  note  for  the  purpose  of  becoming  liable  as  security  that 
the  maker  should  be  responsible  for  the  payment  of  the  note,  and  that 
the  indorser  refused  to  sigh  as  maker,  will  not  rebut  the  presumption 
of  a  contract  of  guaranty.    Ibid.  120. 

Nature  of  the  undertaking. 

3.  No  legal  proceedings  against  the  maker  of  a  note  are  necessary 
to  fix  the  liability  of  a  guarantor,  nor  is  it  necessary  to  show  the  insol- 
vency of  the  maker,  or  to  prove  demand  or  notice  of  non-payment,  or 
to  use  diligence  against  the  maker.     Ibid.  120. 

HIGHWAYS. 

Dedication — evidence  as  to  place  of  location. 

1.  The  fact  of  a  party  signing  a  petition  for  a  road,  has  no  tendency 
to  show  where  it  was  located  with  reference  to  a  fence  claimed  to  be  an 
obstruction,  nor  to  show  that  he  dedicated  land  to  the  public  to  widen 
the  road,  when  the  proof  shows  he  then  did  not  own  the  same.  Hard- 
ing, Exr.  v.  The  Town  of  Hale,  501. 

2.  A  party  not  having  title  to  land  can  not  dedicate  any  part  of  it 
to  the  public  for  a  road,  and  proof  that  a  person  in  building  a  fence 
left  ground  for  such  road,  without  proof  of  title  in  him  to  the  land,  is 
no  evidence  of  a  dedication.    Ibid.  501. 

Powers  of  a  single  commissioner. 

3.  To  waive  the  execution  of  a  written  contract.  See  CONTRACTS, 
10. 

Defective  sidewalks. 

4.  Duty  and  liability  of  cities.  If  a  party  falls,  and  is  run  over  by  a 
train  of  cars  before  he  can  arise,  and  his  fall  is  occasioned  by  a  hole  in 
a  sidewalk  of  a  city,  and  the  latter  is  guilty  of  negligence  in  not  repair- 
ing it,  the  city  will  be  liable  for  all  the  immediate  and  proximate  inju- 
ries following.  Schmidt,  Admx.  v.  Chicago  and  Northwestern  My.  Co. 
et  al.  405. 
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5.  After  a  reasonable  time  has  expired  for  city  authorities  by  the  use 
of  due  diligence  to  learn  of  defects  in  the  streets  or  sidewalks,  and  they 
are  not  repaired,  the  city  will  be  guilty  of  such  negligence  as  to  render 
it  liable  for  any  injury  produced  thereby.  Schmidt,  Admx.  v.  Chicago 
and  Northwestern  By.  Co.  et  al.  405. 

6.  Contributory  negligence.  If  a  person,  in  approaching  aTailroad 
track  from  the  sidewalk,  falls,  and  gets  up  safely  without  being  injured, 
and  unnecessarily  goes  upon  the  track  afterwards,  where  he  is  injured 
by  a  passing  train,  the  city  will  not  be  liable  for  the  injury;  but  if  he 
is  injured  by  the  train  before  he  can  get  up,  the  rule  is  otherwise. 
Ibid.  405. 

Lighting  streets  of  cities. 

7.  Duty  and  liability  in  respect  thereto.  The  failure  of  a  city  to 
avail  itself  of  a  power  to  light  its  streets,  can  not  be  regarded  as  an  act 
of  negligence,  in  an  action  brought  by  a  person  who  receives  injury  by 
falling  into  an  excavation  in  the  sidewalk  or  street,  in  the  night-time. 
City  of  Freeport  v.  Isbell,  440. 

8.  If  a  city,  however,  assumes  to  light  a  street  or  bridge,  under  a 
discretionary  power,  and  does  it  in  such  a  negligent  manner  as  not  to 
afford  proper  security  from  danger,  and  a  person  is  injured  by  falling 
into  an  excavation  in  the  nighttime,  the  omission  may  be  shown  on 
the  question  of  negligence.    Ibid.  440. 

Neglect  to  open  street. 

9.  Remedy  by  mandamus.    See  MANDAMUS,  1. 
Changing  grade  of  streets  in  cities. 

10.  Liability  for  injury  resulting  therefrom.  See  CORPORA- 
TIONS, 6. 

Road  and  bridge  tax. 

11.  To  what  amount  limited — and  of  the  tax  payable  in  labor  and  that 
payable  in  money.    See  TAXATION,  4,  5. 

HUSBAND  AND  WIFE. 
Pending  suit  for  divorce. 

And  after  divorce  granted  in  favor  of  the  husband — right  of  wife  to 
occupy  the  husband's  house.    See  LANDLORD  AND  TENANT,  2. 

INFANTS. 
Limitations. 

Saving  in  favor  of  infants — construction  of  act  of  1839 — its  applicable 
to  females.    See  LIMITATIONS,  6. 

INJUNCTIONS. 
Nature  and  purpose  of  the  writ. 

1.  Resort  can  not  be  had  to  the  writ  of  injunction,  either  directly  or 
indirectly,  to  obtain  affirmative  relief,  but  its  office  and  use  are  to  afford 
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preventive  relief  as  to  wrongs  or  injuries  threatened,  and  which  the 
party  fears.    Baxter  v.  The  Board  of  Trade  of  City  of  Chicago,  146. 
Restoring  party  to  membership  of  corporation. 

2.  Right  must  first  be  established  at  law.  Where  a  party  is  excluded 
from  membership  in  a  corporation,  the  rightfulness  of  his  expulsion 
must  be  tried  at  law,  and,  until  his  rights  are  thus  settled,  a  court  of 
equity  will  not  interfere,  by  injunction,  to  restore  him  to  his  position, 
even  though  he  may  suffer  a  loss  of  profits.    Ibid.  146. 

TO  STAY  EXECUTION  IN  CRIMINAL  CASES. 

3.  A  court  of  equity,  from  its  nature  and  organization,  has  no  juris- 
diction to  stay  or  prevent  the  execution  of  a  judgment  in  a  criminal 
case.    Stuart  et  al,  v.  Board  of  Supervisors  of  LaSalle  Co.  et  al.  341. 

TO  ENJOIN  THE  USE  OF  A  COUNTY  JAIL. 

4.  Because  it  is  unwholesome.  A  court  of  equity  has  no  jurisdiction 
to  enjoin  the  use  of  a  county  jail  for  the  confinement  of  prisoners 
charged  with  or  convicted  of  crime,  on  the  ground  that  it  is  a  nuisance 
and  endangers  the  health  of  its  inmates,  there  being  an  ample  remedy 
at  law.    Ibid.  341. 

TO  RESTRAIN  THE  COLLECTION  OF  TAXES. 

5.  For  excessive  valuation.    See  TAXATION,  17,  18. 

Assessing  damages  on  dissolution. 

6.  When  allowable.  The  statute  authorizes  the  assessment  of  dam- 
ages by  the  court,  upon  the  dissolution  of  an  injunction,  in  all  cases,  as 
well  where  the  injunction  is  but  part  of  or  incident  to  the  principal 
relief  sought,  as  where  it  is  the  sole  object  of  the  bill,  and  whether  the 
injunction  is  dissolved  on  interlocutory  decree  or  on  final  hearing. 
Darst  v.  Gale  et  al.  136. 

7.  Measure  of  damages.  On  the  assessment  of  damages,  upon  disso- 
lution of  an  injunction,  it  is  proper  to  allow  all  proper  expenses  in- 
curred in  consequence  of  the  injunction,  including  attorney's  fees. 
Ibid.  136. 

INSTRUCTIONS. 

Of  their  requisites. 

1.  Should  not  be  doubtful.  An  instruction  should  be  so  drawn  as 
not  to  be  of  doubtful  or  uncertain  meaning,  as  otherwise  the  jury  may 
be  misled  by  it.    City  of  Freeport  v.  Isbell,  440. 

2.  Should  refer  to  evidence.  An  instruction  that  the  jury  should  give 
the  plaintiff  such  damages  as  they  can,  under  their  oath,  say  will  be 
a  fair  compensation,  in  case  of  a  finding  in  his  favor,  is  erroneous,  in 
not  confining  their  finding  of  damages  to  such  as  are  shown  by  the  evi- 
dence.   Ibid. 440 

3.  Should  be  based  on  the  evidence.  Every  instruction,  unless  it  be 
upon  an  abstract  proposition  of  law,  must  have  some  evidence  on 
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which  to  be  based,  otherwise  its  tendency  is  to  mislead.    Eerrick  v. 
Gary,  85. 

4.  An  instruction  on  a  state  of  facts  of  which  there  is  no  evidence 
tending  to  prove,  is  erroneous  and  calculated  to  mislead.  Bradley  v. 
Parks  etal.  169. 

5.  Where  there  is  no  evidence  tending  to  prove  that  a  railway  com. 
pany  had  omitted  an}'  duty  in  constructing  and  maintaining  a  crossing 
and  approach  to  its  road,  where  a  person  is  killed,  an  instruction  relat- 
ing to  the  duty  of  the  company  in  this  respect,  in  an  action  against  it, 
is  properly  refused.  Schmidt,  Admx.  v.  Chicago  and  Northwestern  My. 
Co.  et  al.  405. 

6.  Should  not  assume  facts.  It  is  error  for  the  court,  in  an  instruc- 
tion, to  assume  that  a  certain  state  of  facts  exists,  or  to  direct  a  finding 
upon  facts  to  be  found  by  the  jury,  of  which  there  is  no  evidence  tend- 
ing to  prove.  Such  an  instruction  is  calculated  to  mislead.  Russell 
et  al.  v.  Minteer,  150. 

7.  Need  not  be  repeated.  There  is  no  error  in  refusing  instructions 
embodying  the  same  principles  with  others  which  are  given.  City  of 
Chicago  v.  Hesing,  Admr.  204 ;   Lycoming  Fire  Ins.  Co.  v.  Jackson,  302. 

8.  Should  be  marked  as  given,  or  refused.  It  is  obligatory  on  the 
court  to  mark  all  instructions  asked  at  any  stage  of  the  case,  as  given 
or  refused,  and  any  rule  relieving  the  judge  from  that  duty  is  in  contra- 
vention of  the  statute.    Kepperly  v.  Ramsden,  354. 

Modification  by  the  court. 

9.  There  is  no  error  in  modifying  an  instruction  by  adding  a  correct 
legal  principle  pertinent  and  proper  to  be  considered  with  the  facts  of 
the  case.    Meyer  v.  Mead,  19. 

Whether  variant  from  the  pleading. 

10.  In  respect  to  false  swearing.  Where  a  declaration  alleges  that 
the  defendant  falsely,  wilfully,  voluntarily,  knowingly  and  corruptly 
testified,  on  a  former  trial  between  the  parties,  to  material  facts  which 
defeated  the  plaintiff's  recovery,  etc.,  an  instruction  that  unless  the  jury 
believe,  from  the  evidence,  that  the  defendant  falsely,  wilfully,  etc., 
committed  perjury,  to  find  for  the  defendant,  is  not  erroneous  as  being 
variant  from  the  allegation  in  the  declaration.    Bell  v.  Senneff,  122. 

Of  the  proper  subject  of  instructions. 

11.  Preponderance  of  evidence — as  to  the  manner  of  determining — 
a  proper  subject  for  instructions  to  the  jury.    See  LAW  AND  FACT,  1. 

INSURANCE. 
Of  the  application. 

1.  Not  signed  by  the  assured — unauthorized  statements  therein  by 
insurance  agent.  If  a  policy  of  insurance  refers  to  a  written  applica- 
tion, which  is  not  signed  by  the  assured,  but  by  an  agent  of  the  com- 
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pany,  and  it  is  not  shown  that  the  assured  authorized  it  to  be  made,  or 
ratified  the  same  after  its  execution,  he  will  not  be  bound  by  any  repre- 
sentations therein,  if  they  should  prove  to  be  false ;  nor  will  the  fact 
that  it  fails  to  disclose  the  title  prevent  a  recovery  for  a  loss.  Lycoming 
Fire  Ins.  Co.  v.  Jackson,  302. 

2.  A  condition  in  an  insurance  policy  making  an  application 
referred  to  a  part  of  the  contract  and  a  warranty  by  the  assured,  and 
declaring  that  any  false  representation  by  the  assured  as  to  the  con- 
dition, etc.,  of  the  property  insured,  or  by  any  omission  to  make  known 
every  fact  material  to  the  risk,  or  if  the  interest  of  the  assured  be  not 
truly  stated  in  the  policy,  the  same  shall  be  void,  can  not  be  said  to 
have  been  violated,  when  the  assured  has  made  no  written  application. 
Ibid.  302. 

Omission  to  state  interest  op  assured. 

3.  Neglect  of  insurance  agent.  If  an  insurance  policy  provides  that, 
if  the  interest  of  the  assured  be  any  other  than  the  entire,  unconditional 
and  sole  ownership  for  his  own  use  and  benefit,  or  if  the  building 
stands  on  leased  ground,  it  must  be  so  represented  to  the  company,  and 
so  expressed  in  the  written  part  of  the  policy,  otherwise  the  same  shall 
be  void,  and  the  assured  states  such  facts  to  the  agent,  but  they  are  not 
inserted  in  the  policy,  either  by  accident  or  design,  such  omission  will 
not  defeat  a  recovery  in  case  of  a  loss.    Ibid.  302. 

Failure  to  disclose  fraudulent  mortgage. 

4.  A  party  applying  for  insurance  on  property  is  not  bound  to  dis- 
close the  existence  of  a  mortgage  thereon  which  has  been  paid,  or  one 
which  is  invalid  by  reason  of  its  execution  having  been  obtained  by 
fraud  and  circumvention.     Ibid.  302. 

Insurable  interest  necessary. 

5.  And  in  what  it  consists.  The  principal  thing  in  an  insurance  is, 
that  the  assured  has  an  insurable  interest,  and  has  acted  in  good  faith. 
Under  the  statement  that  he  is  the  owner,  he  is  only  bound  to  prove  an 
insurable  interest,  which  is  such  a  title  as,  if  there  should  be  a  loss, 
without  insurance,  it  would  fall  upon  him.  A  mortgagor  has  such  an 
interest.    Ibid.  302. 

Removal  of  goods  to  another  place. 

6.  Ratification  by  insurer.  It  is  not  indispensable  to  a  recovery  for 
a  loss  of  goods  insured,  after  their  removal  to  a  different  place,  that 
consent  should  be  first  obtained  for  the  removal ;  a  subsequent  ratification 
of  the  act,  with  a  full  knowledge  of  all  the  facts,  is  equivalent  to  a  pre- 
cedent consent.     Williamsburg  City  Fire  Ins.  Co.  v.  Cary,  453. 

7.  Failure  to  elect  to  cancel  policy.  When  the  local  agent  of  an 
insurance  company  is  informed  that  goods  insured  have  been  removed, 
long  before  any  loss  occurs,  and  the  company  does  not  elect  to  cancel 
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the  policy  and  give  the  assured  an  opportunity  of  again  insuring,  it 
will  be  liable  for  the  loss.    Williamsburg  City  Fire  Ins.  Co.  v.  Gary,  453. 
Omission  to  return  unearned  premium. 

8.  On  claim  of  forfeiture  of  policy.  It  would  be  inequitable  to  per- 
mit an  insurance  company  to  maintain  that  its  policy  was  not  binding 
upon  it,  and  still  retain  the  balance  of  the  unearned  premium  when  it 
had  positive  knowledge  of  that  which  it  insists  effected  the  forfeiture. 
Ibid.  453. 

Waiver  op  breach  of  warranty. 

9.  A  policy  of  insurance  does  not  become  absolutely  void  on  a 
breach  of  the  implied  warranty  as  to  the  location  of  the  property  em- 
braced in  it,  as  the  company  may  waive  any  restriction  made  for  its 
benefit ;  and  when  such  waiver  distinctly  appears,  the  insurer  will  be 
estopped  from  insisting  upon  that  which  is  inconsistent  with  what  he 
has  said  and  done,  and  which  affects  the  rights  of  others.    Ibid.  453. 

Claim  of  entire  exemption  from  liability. 

10.  Amounts  to  waiver  of  defects  in  preliminary  proof  When  an 
insurance  company  refuses  to  pay  a  loss,  placing  its  refusal  upon  its 
non-liability  in  any  event,  it  can  not  insist,  in  defense  of  an  action,  that 
the  preliminary  proof  was  insufficient.    Ibid.  453. 

11.  And  also  to  waiver  of  limitation  clause.  Although  a  policy  of 
insurance  may  contain  a  clause  prohibiting  a  suit  for  a  certain  time 
after  loss,  yet,  if  the  company  positively  refuses  to  pay  under  any 
circumstances,  claiming  that  it  is  not  liable  at  any  time  or  in  any 
event,  the  assured  may  bring  suit  at  once,  as  the  refusal  will  render  the 
limitation  clause  nugatory.     Ibid.  453. 

Marine  insurance. 

12.  Negligence  on  tlie  part  of  assured  to  release  insurer.  If  a  loss 
of  a  vessel  is  incurred,  by  a  peril  insured  against,  the  insurer  is  liable, 
although  the  remote  cause  be  the  negligence  of  the  officers  and  crew. 
If  the  negligence  is  so  gross  as- to  authorize  the  presumption  of  fraud, 
the  insurer  may  not  be  liable.    National  Ins.  Co.  v.  Webster,  470. 

INTERLINEATIONS. 
In  pleadings,  etc.    See  PRACTICE,  16,  17. 

INTOXICATING  LIQUORS. 

Illegal  sale  to  minors. 

1.  As  to  one  who  aids  by  making  change.  A  person  employed  in 
making  change  for  parties  engaged  in  unlawfully  selling  intoxicating 
liquors  to  minors,  may  be  convicted,  on  indictment,  for  selling  the 
liquors,  as  aiding  and  assisting  in  the  transaction.  Johnson  v.  The 
Pepole,  431. 
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2.  Sale  need  not  be  by  a  dram-shop  keeper.  The  statute  making  it 
criminal  to  sell  intoxicating  liquors  to  minors  without  the  consent  of 
their  parents,  etc.,  is  not  restricted  to  the  keepers  of  dram-shops,  and 
therefore  it  is  not  necessary  to  allege,  in  the  indictment,  that  the  de- 
fendant, or  those  for  whom  he  acted  in  making  such  sales,  was  the 
keeper  of  a  dram-shop.    Johnson  v.  The  People,  431. 

Liability  op  seller. 

3.  For  death  of  party  purchasing.  The  seller  of  intoxicating  liquor 
to  a  husband  who  becomes  intoxicated  by  it,  and,  in  consequence  of 
abusive  language  used  by  him,  is  assaulted  and  killed  by  a  third  party, 
is  not  liable  in  damages  to  the  wife  for  the  death.    Shugart  v.  Egan,  56. 

INTRUDER.    See  LANDLORD  AND  TENANT,  2. 

JAILS  AND  JAILORS. 

Of  a  "sufficient"  jail. 

1.  Must  be  in  good  condition.  The  word  "sufficient"  in  the  first 
section  of  the  act  relating  to  jails  and  jailors,  applies  as  well  to  the 
good  condition  of  jails  as  to  their  repair.  If  filthy,  offensive  and  un- 
healthy, they  can  not  be  said  to  be  in  a  sufficiently  good  condition. 
Stuart  et  at.  v.  Board  of  Supervisors  of  LaSalle  County  et  al.  341. 

Treatment  of  prisoners. 

2.  The  law  presumes  all  persons  innocent  until  convicted  of  crime, 
and  it  is  intended  that  they  shall  be  treated  as  such  until  convicted, 
and,  even  after  conviction,  that  they  shall  be  treated  humanely.  Ibid. 
341. 

3.  Power  of  circuit  court.  The  statute  has  conferred  ample  power 
on  the  circuit  court  to  see,  and  it  is  made  its  duty  to  know,  that  prison- 
ers are  humanely  treated,  and  to  make  and  enforce  all  orders  necessary 
to  that  end,  even  to  their  removal  to  another  jail  until  the  county  au- 
thorities shall  provide  a  suitable  place  for  their  confinement.  Ibid. 
341. 

Separation  of  males  and  females. 

4.  A  county  jail  so  constructed  that  it  is  impossible  to  separate  male 
and  female  prisoners,  or  minors  from  old  and  hardened  offenders,  or 
those  charged  or  convicted  of  misdemeanors  from  those  charged  or 
convicted  of  felonies,  except  by  placing  them  in  cells,  is  not  in  compli- 
ance with  the  statute.    Ibid.  341. 

Removal  to  another  jail. 

5.  Duty  of  sheriff.  Where  the  grand  jury  report  that  a  county  jail 
is  in  an  unfit  condition  to  confine  prisoners,  and  dangerous  to  their 
health,  caused  by  the  proper  authorities  neglecting  to  provide  sufficiently 
good  and  healthy  accommodations,  and  for  the  separation  of  prisoners, 
it  is  the  duty  of  the  sheriff  to  remove  his  prisoners  to  the  nearest  suffi- 
cient jail.    Ibid.  341. 
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JUDGMENTS. 
Upon  allowance  of  set-off  sworn  to. 

1.  Judgment  for  residue  of  plaintiff's  claim  without  a  trial.  See 
PRACTICE,  9. 

On  forfeiture  of  recognizance. 

2.  Of  the  proper  judgment.    See  RECOGNIZANCE,  3. 
In  replevin. 

3.  Of  an  alternative  judgment — when  proper.    See  REPLEVIN,  3. 
Foreign  judgments. 

4.  How  far  conclusive.  A  judgment  of  a  foreign  court  having  juris- 
diction of  the  subject  matter  and  of  the  parties,  is  conclusive  evidence 
in  the  courts  of  this  State,  and  can  be  impeached  only  for  fraud.  Evi- 
dence to  show  that  the  plaintiff  had  no  cause  of  action  in  a  suit  on  such 
judgment,  is  inadmissible.    Baker  v.  Palmer ',  568. 

JUDICIAL  POWER. 
By  whom  to  be  exercised. 

1.  Parties  to  a  suit  can  not  confer  judicial  functions  upon  an  indi- 
vidual, and  clothe  him  with  judicial  power  to  decide  a  cause  pending 
in  court,  not  as  an  arbitrator  but  as  a  judge ;  and  when  this  is  done,  and 
he  does  decide  the  case,  and  the  judge  of  the  court  carries  out  his  de- 
cision by  entering  the  judgment  such  person  had  reached,  it  will  be 
reversed.    Bishop  v.  Nelson  et  al.  601. 

JUDICIAL  SALES.    See  SALES,  1,2. 

JURY. 

Number  of  challenges  allowed. 

1.  Where  there  are  several  parties  plaintiff  cr  defendant.  In  all  civil 
actions  each  "party"  is  entitled  to  only  three  peremptory  challenges  to 
jurors, — the  word  "  party  "  representing  all  the  persons  who  may  be 
plaintiffs  or  defendants.  Schmidt,  Admx.  v.  Chicago  and  Northwestern 
By.  Go.  405. 

Jury  trials  in  chancery.    See  CHANCERY,  4. 

LACHES.    See  LIMITATIONS,  10,  11, 12. 

LANDLORD  AND  TENANT. 

Tenants  by  sufferance. 

1.  Tenants  per  autre  vie  after  the  death  of  the  cestui  que  vie,  tenants 
for  years  whose  terms  have  expired,  tenants  at  will  whose  estates  have 
been  determined  by  alienation  or  by  the  death  of  the  lessor,  under- 
tenants holdings  over  after  the  expiration  of  the  original  lease,  and  a 
grantor  who  agrees  to  deliver  possession  by  a  particular  day  and  holds 
over,  are  tenants  at  sufferance.    Per  Breese,  J.    Brown  v.  Smith,  291. 
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2.  During  the  pendency  of  a  bill  by  a  husband  for  a  divorce,  the 
wife  will  have  the  right  to  remain  in  an  apartment  of  his  house,  in  vir- 
tue, alone,  of  the  marriage  relation,  but  after  decree  of  divorce,  her 
rights  to  any  and  all  parts  of  it  will  cease,  and  if  she  continues  to  re- 
main, against  the  will  of  the  husband,  she  will  be  a  mere  intruder,  and 
is  not  a  tenant  at  sufferance,  and  is  not  entitled  to  notice  to  quit.  Per 
Breese,  J.    Brown  v.  Smith,  291. 

Delivery  of  a  lease. 

3.  Whether  necessary.  Where  a  tenant  of  a  prior  owner  of  property 
signs  a  lease  to  him  from  a  grantee  of  his  former  lessor,  recognizing 
his  relation  as  tenant,  and  fixing  the  rate  of  rent,  the  times  of  payment, 
and  the  length  of  the  term,  it  is  not  necessary  for  the  landlord,  in  forci- 
ble detainer  against  such  tenant,  to  prove  a  delivery  of  his  lease. 
Hayes  v.  Lawver,  182. 

Attornment. 

4.  Proof  thereof.  Where  a  tenant,  after  notice  of  a  conveyance  of 
the  demised  premises  by  his  landlord,  promises  to  pay  rent  to  the 
grantee,  this  is  sufficient  evidence  of  an  attornment.    Ibid.  182. 

Remedy  of  landlord  to  regain  possession. 

5.  The  landlord  has  no  right  to  employ  force  and  violence  to  regain 
possession,  although  such  possession  may  be  wrongful,  but  must  evict 
by  forcible  entry  and  detainer,  or  by  action  of  ejectment.  Doty  v.  Bur- 
dick,  473. 

Tenant  denying  landlord's  title. 

6.  Of  the  right.  A  tenant  is  estopped  from  disputing  his  landlord's 
title.  Having  entered  under  him,  the  tenant  acknowledges  that  he  is 
the  owner.    Ibid.  473. 

7.  In  a  suit  on  a  lease  to  recover  rent,  or  for  a  breach  of  any  of  its 
covenants,  the  tenant  may  show  that  the  landlord  has  assigned  the 
lease  by  a  sale  of  the  demised  premises,  or  that  he  has  been  evicted  by 
a  paramount  title,  which  form  exceptions  to  the  general  rule.  Ibid. 
473. 

8.  Where  a  person  enters  into  possession  of  land  under  another,  and 
thereby  admits  his  title,  he  must  restore  the  possession  to  the  person 
from  whom  he  received  it,  before  he  can  set  up  title  in  himself  or  in 
another.    Ibid.  473. 

9.  As  to  the  effect.  If  a  tenant  denies  his  landlord's  title,  and  claims 
the  premises  adversely,  either  for  himself  or  for  another,  be  thereby 
renders  his  possession  tortious,  and  forfeits  his  lease,  and  the  landlord 
may  sue  for  and  recover  possession.    Ibid.  473. 

Of  an  under-tenant. 

10.  His  relation  to  the  landlord.  An  under-tenant,  or  other  person 
let  into  possession  by  the  tenant,  must  yield  the  possession  to  the  land- 
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LANDLORD  AND  TENANT.    Of  an  under-tenant.     Continued. 

lord.    He  succeeds  to  the  original  tenant's  rights,  and  nothing  more. 
Doty  v.  Burdick,  473. 

Transfer  of  possession  by  tenant. 

11.  The  delivery  of  a  key  of  a  house  by  a  tenant  to  a  person  other 
than  the  landlord,  or  his  heir,  will  not  transfer  a  right  of  possession  to 
such  person,  unless  he  has  acquired  the  interest  of  the  landlord  or  his 
heirs.    Ibid.  473. 

LAW  AND  FACT. 
Preponderance  of  evidence. 

1.  As  to  the  manner  of  determining— is  proper  subject  of  instructions 
to  the  jury.  There  is  no  error  in  instructing  the  jury  that  the  prepon- 
derance of  the  evidence  is  not  alone  determined  by  the  number  of  wit- 
nesses testifying  to  any  fact  or  facts,  but  that,  in  determining  its  prepon- 
derance, the  jury  should  take  into  consideration  the  opportunities  or 
occasion  of  the  witnesses  seeing,  knowing  or  remembering  what  they 
testify  to,  the  probability  or  improbability  of  its  truth,  the  relation  or 
connection,  if  any,  between  the  witnesses  and  the  parties,  their  interest 
or  lack  of  interest  in  the  result  of  the  case,  and  their  conduct  and 
demeanor  while  testifying.    Meyer  v.  Mead,  19. 

The  question  of  negligence. 

2.  Is  one  of  fact.  An  instruction  which  assumes  to  tell  the  jury  as 
to  what  is  negligence,  is  properly  refused,  as  that  is  a  question  of  fact 
for  the  jury  to  determine.  Schmidt,  Admx.  v.  Chicago  and  Northwest- 
ern By.  Co.  et  al.  405. 

AS  TO  RELATIVE  DEGREES  OF  NEGLIGENCE. 

3.  Is  a  question  of  fact.  It  is  for  the  jury  to  say  whether  the  run- 
ning of  a  train  of  cars  in  a  city  at  a  greater  speed  than  allowed  by 
ordinance,  together  with  other  facts,  was  gross  negligence,  and  whether 
the  negligence  of  one  killed  by  the  train  was  slight  in  comparison. 
Ibid.  .405. 

Whether  a  public  highway  was  laid  out. 

4.  A  mixed  question  of  law  and  fact.  An  instruction  is  erroneous 
which  leaves  it  to  the  jury  to  determine  whether  a  public  highway  was 
laid  out,  without  calling  their  attention  to  the  steps  necessary  to  the  lay- 
ing out  of  the  same.  The  question  is  a  mixed  one  of  law  and  fact,  and 
not  purely  of  fact.    Harding,  Exr.  v.  The  Town  of  Hale,  501. 

Questions  of  probable  cause  and  malice. 

5.  In  an  action  for  malicious  prosecution,  the  questions  of  probable 
cause  and  malice  are  ones  of  fact  for  the  jury,  under  all  the  evidence 
and  circumstances  shown,  and  the  court  has  no  power  to  take  them  from 
the  j  ury.    Hirsch  v.  Feeney,  548. 

LEASE.    See  LANDLORD  AND  TENANT,  3. 
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LEGISLATIVE  POWER. 
In  respect  to  municipal  corporations.    See  CORPORATIONS,  5. 

LEX  LOCI— LEX  FORI.    See  CONFLICT  OF  LAWS,  1,  2. 

LIENS. 

Judgment  and  execution  liens. 

1.  In  respect  to  personalty.  Judgments  are  not  liens  upon  personal 
property,  and  executions  issued  thereon  become  liens  upon  such  prop- 
erty in  the  order  in  which  they  come  to  the  officer's  hands,  the  first  in 
point  of  time  having  a  priority.    Lawrence  et  al.  v.  Mclntire,  399. 

2.  How  judgment  lien  affected  by  sale  of  land  on  execution.  See 
SALES,  1. 

Mechanic's  lien. 

3.  Enforcement  against  estates— within  what  time.  See  ADMINIS- 
TRATION OF  ESTATES,  6. 

4.  Sub-contractors — notice  to  the  owner — extent  of  recovery.  If  a 
party,  furnishing  labor  or  materials  to  a  contractor  for  the  erection  of 
a  building,  desires  to  enforce  a  lien  under  the  act  of  1869,  he  must  give 
notice  to  the  owner  in  twenty  days  from  the  completion  of  his  contract, 
or  in  twenty  days  after  payment  should  have  been  made,  and  then  he 
can  recover  no  greater  sum  than  is  due  from  the  owner  to  the  original 
contractor.    Metz  v.  Lowell  et  al.  565. 

Vendor's  lien. 

5.  Deed  of  trust  bg  a  married  woman,  in  which  the  husband  does  not 
join — of  its  effect  to  preserve  a  vendor's  lien.  See  MARRIED  WOMEN, 
4. 

Of  prior  and  junior  liens. 

6.  In  equity  the  lien  follows  proceeds  of  property.  A  junior  lien  to 
that  of  a  trust  deed  will  be  defeated  by  a  sale  under  the  latter,  where 
the  property  does  not  bring  a  greater  sum  than  will  satisfy  the  debt 
secured  by  it,  and  costs  and  expenses,  but  if  any  surplus  is  left,  the 
junior  lien  in  equity  will  attach  to  it.    Hart  et  al.  v.  Wingart,  282. 

LIMITATIONS. 

Non-residents — absence  prom  the  State. 

1.  Construction  of  the  statute.  The  statutes  of  limitation  in  force  in 
this  State  prior  to  1872,  when  both  parties  have,  at  all  times,  resided 
continuously  out  of  this  State  for  the  statutory  period,  bar  a  recovery. 
The  provision  that  the  time  any  defendant  is  absent  from  this  State 
shall  not  be  counted,  and  allowing  suit  after  his  return,  does  not  apply 
to  non-residents  who  have  never  been  in  the  State.  Hyman  v.  Bayne, 
256. 

Actions  barred  in  other  States. 

2.  Are  also  barred  in  this  State.  The  twentieth  section  of  the  Lim- 
itation Law  of  1872  bars  a  recovery  upon  causes  of  action  arising  in 
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LIMITATIONS.    Actions  barred  in  other  States.    Continued. 

another  State  or  foreign  country,  when,  by  the  laws  thereof,  an  action 
can  not  be  maintained  by  lapse  of  time,  and  applies  to  causes  of  action 
barred  by  the  laws  of  such  other  State  or  country  at  the  time  the  act 
was  passed.  By  it,  suits  are  barred  in  our  courts,  if  they  are  barred  by 
the  laws  of  another  State,  when  the  action  is  brought  in  this  State, 
without  reference  to  when  suit  is  brought,  so  that  it  is  after  the  adop- 
tion of  the  statute.    Hyman  v.  Bayne,  256. 

3.  Constitutionality.  A  statute  barring  a  recovery  upon  a  cause  of 
action  already  barred  by  the  laws  of  the  State  where  it  arose  and  the 
parties  reside,  or  declaring  that  no  suit  should  be  maintained  after  its 
passage  on  a  new  promise  to  pay  a  debt  barred,  unless  the  new  promise 
is  in  writing  and  signed  by  the  debtor,  or  unless  a  new  consideration 
was  paid  for  the  promise,  is  not  contrary  to  public  policy  or  any  con. 
stitutional  provision.    Ibid.  256. 

4.  Retrospective  operation  of  the  statute.  Where  a  retrospective  law 
operates  harshly,  the  courts,  presuming  that  the  legislature  intended  no 
injustice,  where  the  language  is  doubtful,  will  give  it  a  prospective 
operation ;  but  if  the  language  is  clear  and"  unmistakable,  the  courts 
will  never  hesitate  to  enforce  it.  But  there  is  no  hardship  in  barring 
an  action  already  barred  by  the  laws  of  a  State  where  the  parties  reside 
and  the  cause  of  action  arose.    Ibid.  256. 

Repealing  act  op  1872. 

5.  The  saving  clause  in  the  24th  section  of  the  Limitation  Act  of 
1872  has  reference  to  the  statutes  therein  repealed,  and  continues  them 
in  force  as  to  all  prior  causes  of  action  not  already  barred,  until  the 
expiration  of  the  time  when  the  bar  would  be  completed,  and  has  no 
application  to  section  20,  which  is  an  entirely  new  provision.  Ibid. 
256. 

Saving  in  favor  op  infants. 

6.  Construction  of  act  of  1839 — its  application  to  females.  The  pro- 
vision in  the  Limitation  Act  of  1839,  that  it  shall  not  extend  to  persons 
under  the  age  of  twenty-one  years,  "  provided  such  person  shall  com- 
mence an  action  to  recover  such  lands  within  three  years  after  the  sev- 
eral disabilities  "  therein  enumerated  shall  cease  to  exist,  has  reference 
to  the  disability  of  minority,  without  regard  to  the  age  to  which  such 
minority  may  extend.  So  when,  by  a  subsequent  statute,  the  minority 
of  females  ceased  at  eighteen  years,  the  act  of  1839  required  the  action 
to  be  brought  within  three  .years  after  such  person  should  attain  that 
age.    Kilgour  v.  Gockley,  109. 

AS  TO  MARRIED  WOMEN. 

7.  Since  the  passage  of  the  Married  Woman's  Act  of  1861,  the  Stat, 
ute  of  Limitations  runs  against  a  married  woman  the  same  as  against  a 
feme  sole.     Castner  et  al.  v.  Walrod,  171. 

8.  Former  decisions.  The  expression  in  Morrison  v.  Norman,  47 
111.  477,  and  Noble  v.  McFarland,  51  ib.  226,  to  the  effect  that  the  Mar- 
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ried  Woman's  Act  of  1861  has  no  effect  upon  the  saving  clause  in  the 
limitation  laws,  is  overruled.    Gastner  et  al.  v.  Walrod,  171. 
Mechanic's  lien — estates. 

9.  Within  what  time  such  lien  must  be  asserted.  See  ADMINIS- 
TRATION OF  ESTATES,  6. 

Lapse  op  time  aside  from  the  statute. 

10.  Delay  in  asserting  equities.  Where  a  party,  with  full  knowledge 
of  all  the  facts,  sleeps  upon  his  rights  for  nineteen  years  without  assert- 
ing his  equities,  and  no  sufficient  excuse  is  shown  for  the  delay,  his 
laches  will  be  such  as  to  present  a  bar  to  relief  in  a  court  of  equity.  A 
court  of  equity  will  not  enforce  a  stale  demand.  Gastner  et  al.  v.  Wal- 
rod, 171. 

11.  The  rule  in  equity,  generally.  In  the  absence  of  a  statute  of 
limitations,  the  time  in  which  a  party  will  be  barred  from  relief  in  a 
court  of  equity  depends,  to  a  certain  extent,  upon  the  facts  of  the  par- 
ticular case ;  but  when  the  statute  has  fixed  the  period  of  limitation 
barring  the  claim  at  law,  courts  of  equity,  by  analogy,  will  follow  the 
limitation  provided  by  law.  A  court  of  equity  will  often  treat  a  less 
period  of  time  as  a  presumptive  bar  to  a  recovery.     Ibid.  171. 

12.  Assignee  of  bond  for  a  deed— delay  by  heirs  of  original  pur- 
chaser. Where  a  party  procured  a  bond  for  a  deed,  and  assigned  the 
same  through  his  son  for  money  with  which  to  make  a  payment,  and 
died,  and  the  assignee  completed  the  payments,  taking  a  conveyance  to 
himself,  and  went  into  possession  of  the  land,  and  made  valuable  im- 
provements thereon,  and  paid  all  taxes  for  a  period  of  nineteen  years, 
residing  upon  the  premises,  it  was  held,  that  the  heirs  of  the  original 
purchaser,  having  knowledge  of  the  facts,  were  not  entitled  to  relief  in 
equity  as  against  such  grantee,  on  account  of  their  long  acquiescence 
and  delay.    Ibid.  171. 

LIQUIDATED  DAMAGES. 

Interest  in  excess  of  legal  rate. 

1.  Where  a  party  executes  his  note  for  money  loaned  him,  bearing 
ten  per  cent  interest,  with  a  provision  that  if  the  same  is  not  paid  within 
ten  days  after  maturity,  interest  shall  afterwards  be  paid  at  the  rate  of 
twenty  per  cent,  as  liquidated  damages,  there  will  be  no  error  in  allow- 
ing such  rate  in  accordance  with  the  contract,  especially  where  usury 
is  not  pleaded.     Walker  et  al.  v.  Abt  et  al.  226. 

LOST  INSTRUMENTS. 
Rights  and  remedies  of  the  owner. 

1.  If  a  negotiable  instrument  is  lost,  and  found  and  put  in  the  mar- 
ket,  and  purchased  by  one  without  notice  of  the  facts,  the  holder  of  the 
legal  title  and  owner,  upon  demand,  may  maintain  trover  for  its  value. 
Garvin  v.  Wiswell,  215. 


660 


INDEX. 


LOST  INSTRUMENTS.  Rights  and  remedies  of  the  owner.  Continued. 

2.     The  equitable  owner  of  a  lost  note  or  other  negotiable  paper,  lias 

no  superior  equities  to   those  of  an  innocent  purchaser  for  value  in 

.    the  market,  and  can  not  maintain  any  action  against  such  purchaser. 

Garvin  v.  Wiswell,  215. 

MALICIOUS  PROSECUTION. 
Probable  cause. 

1.  Must  be  proved.  Want  of  probable  cause,  though  negative  in  its 
character,  must  be  proved  by  the  plaintiff  by  affirmative  evidence.  It 
can  not  be  inferred  "from  any  degree  of  malice  which  may  be  proved. 
It  is  a  mixed  question  of  law  and  fact.    Brown  v.  Smith,  291. 

2.  Does  not  depend  on  part,  but  all  the  evidence.  An  instruction  in  a 
suit  for  malicious  prosecution,  reciting  portions  of  the  evidence,  and 
telling  the  jury  that  if  they  believe  them,  they  constitute  probable  cause, 
and  to  find  for  the  defendant,  is  properly  refused,  where  there  are  other 
facts  shown  of  important  bearing  on  the  question.  Hirsch  v.  Feeney, 
548. 

Diligence  required  before  arrest. 

3.  Duty  of  inquiry  before  arresting  person  on  suspicion.  To  justify 
the  arrest  of  a  person  on  a  bare  suspicion  of  burglary,  from  the  fact  of 
his  having  come  into  the  store  the  evening  before  the  burglary  and  paid 
a  small  bill,  and  whose  character  is  good,  the  party  causing  the  arrest 
should  use  reasonable  efforts  to  learn  and  know  his  true  character,  and 
if  he  does  not,  this  may  be  considered  on  the  trial  of  an  action  for  mali- 
cious prosecution  growing  out  of  the  arrest.    Ibid.  548. 

Advice  by  police  officers. 

4.  In  mitigation  of  damages.  In  a  suit  for  malicious  prosecution, 
the  advice  given  the  defendant  by  police  officers  may  be  proved  as 
showing  the  circumstances  under  which  the  prosecution  was  instituted, 
and  to  mitigate  damages,  but  not  as  a  defense.    Ibid.  548. 

Advice  of  counsel — malice. 

5.  Refusal  to  publish  article  exonerating  accused.  In  an  action  for 
malicious  prosecution,  the  court  refused  an  instruction  that  if  the  de- 
fendant consulted  an  attorney  as  to  the  propriety  of  his  publishing  an 
article  exonerating  the  plaintiff'  of  the  charge,  which  he  had  requested, 
and  promised,  if  clone,  to  end  the  matter,  and  the  attorney  advised  the 
defendant  not  to  publish  it,  that  there  was  no  malice  in  declining  to 
sign  and  publish  the  article :  Held,  that  the  instruction  was  properly 
refused.     Ibid.  548. 

Advice  of  counsel. 

6.  As  a  defense.  Where  a  party,  in  good  faith,  consults  with  a 
licensed  attorney,  and  acts  upon  his  advice  in  making  a  complaint  for 
the  arrest  of  another,  he  may  show  that  fact  in  defense,  and  it  is  not 
incumbent  on  him  to  go  further  and  show  that  such  attorney  was  a 
man  learned  and  skilled  in  his  profession.    Home  v.  Sullivan,  30. 
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MALICIOUS  PROSECUTION.    Advice  of  counsel.    Continued. 

7.  A  party  seeking  the  advice  of  counsel  as  to  commencing  a  crimi- 
nal prosecution  must  act  in  good  faith  and  without  gross  negligence, 
and  not  withhold  any  information  with  an  intent  to  procure  an  opinion 
that  might  operate  to  shelter  and  protect  him  against  a  suit.  If  a 
party  culpahly  or  negligently  withholds  from  counsel  any  material 
fact,  the  advise  will  not  protect  him.  Per  Breese,  J.  Brown  v. 
Smith,  291. 

8.  But  where  the  counsel  advised  with  is  already  conversant  with  a 
material  fact,  by  being  an  attorney  of  the  party  in  a  prior  suit,  it  will 
not  be  necessary  for  the  party  to  give  him  information  of  it.  He  may, 
in  such  case,  presume  the  counsel  has  knowledge  as  to  such  fact,  with- 
out being  chargeable  with  bad  faith.    Per  Breese,  J.    Ibid.  291. 

Of  the  evidence. 

9.  Strict  rules  of  evidence  should  be  enforced.  On  the  trial  of  an 
action  for  malicious  prosecution,  the  strict  rules  of  evidence  should  be 
enforced  by  the  court,  and  evidence  of  facts  foreign  from  the  inquiry 
should  be  excluded.    Ibid.  291. 

10.  Evidence  of  matter  arising  after  prosecution.  Where  a  wife, 
after  a  decree  of  divorce  against  her,  continued  to  occupy  an  apartment 
in  her  husband's  house,  without  his  consent,  and  brought  her  sisters  to 
stay  with  her,  and  he,  after  notifying  them  to  leave,  in  their  absence, 
locked  the  doors  and  fastened  up  the  windows,  and,  on  their  return,  the 
wife  broke  the  windows,  and  thus  forced  an  entrance  for  herself  and 
sisters,  the  latter  staying  by,  and  one  of  them  concealing  the  instru- 
ment used,  and  the  husband,  on  the  advice  of  counsel,  had  them  all 
arrested  for  malicious  mischief,  and,  on  the  trial  of  an  action  brought 
by  one  of  the  sisters  for  malicious  prosecution,  the  court  admitted  in 
evidence  the  petition  of  the  wife  for  alimony,  filed  after  the  divorce  and 
after  the  criminal  prosecution,  for  the  purpose  of  showing  that  she 
claimed  an  interest  in  the  house :  Held,  that  the  court  erred  in  admit- 
ting the  same.    Ibid.  291. 

MANDAMUS. 
When  the  proper  remedy. 

1.  In  case  of  neglect  to  open  street  in  reasonable  time.  An  action  of 
assumpsit  does  not  lie  against  a  city  by  a  party  whose  land  has  been 
condemned  by  the  city  for  the  extension  and  opening  of  a  street,  to 
recover  special  damages,  in  being  deprived  of  the  beneficial  use  of  the 
land  not  taken.  If  the  city  improperly  neglects  to  open  the  street 
within  a  reasonable  time,  not  having  abandoned  it,  mandamus  is  the 
proper  remedy.     Webster  et  al.  v.  Gity  of  Chicago,  458. 

MARRIED  WOMEN. 
Of  their  power  to  make  contracts. 

1.  Indorsement  of  note  prior  to  act  of  1861.  Prior  to  the  Married 
Woman's  act  of  1861,  a  married  woman,  acting  for  herself,  could  not 
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legally  make,  indorse  or  accept  notes  or  bills.  The  husband  was  en- 
titled to  all  her  personal  property  which  she  had  at  the  time  of  the 
marriage  or  acquired  during  coverture.  Therefore,  a  note  payable  to 
her  or  order,  in  legal  effect,  was  payable  to  her  husband,  and,  as  a  gen- 
eral rule,  it  could  be  transferred  only  by  him.  Mudge  v.  Bullock, 
Admr.  22. 

2.  Transfer  of  note  with  husband's  consent,  good.  If  a  married 
woman,  before  the  act  of  1861,  indorsed  a  note  payable  to  her,  with  her 
husband's  knowledge  and  consent,  or  by  his  authority,  or  he,  after 
the  transfer,  ratified  the  same,  the  indorsement  will  be  good  and  pass 
the  legal  title.    Ibid.  22. 

3.  Husbands  consent  may  be  implied.  Where  a  husband  left  this 
State  for  California,  leaving  his  wife  in  charge  o-f  his  farm  and  to  man- 
age the  same,  and  during  his  absence  the  wife  sold  a  horse,  taking  a 
note,  payable  to  herself,  for  the  price,  and  indorsed  the  same  to  a  credi- 
tor of  the  husband  in  payment  of  his  debt,  and  the  husband,  on  his 
return,  approved  the  same,  it  was  held,  that  the  wife's  indorsement 
could  be  sustained  on  two  grounds:  an  implied  authority  from  her  hus- 
band, and  his  subsequent  ratification.    Ibid.  22. 

Executing  deed  of  trust. 

4.  Effect  thereof  when  husband  does  not  join.  A  deed  of  trust  given 
by  a  married  woman  to  secure  unpaid  purchase  money,  when  her  hus- 
band does  not  join  in  its  execution,  has  no  validity  as  a  conveyance, 
but  may  be  good  as  a  declaration  preserving  a  vendor's  lien,  or  as  a 
declaration  of  a  trust  in  favor  of  the  vendor.     Morrison  v.  Brown,  562. 

Limitations. 

5.  As  affecting  married  women  since  the  act  of  1861.  See  LIMITA- 
TIONS, 7,  8. 

MEASURE  OF  DAMAGES. 

Under  count  for  goods  sold. 

1.  If  a  plaintiff  surrenders  a  note  given  for  the  price  of  goods  sold, 
and  proceeds  under  the  common  counts,  he  can  only  recover  their  real 
value  upon  the  defendants  showing  a  warranty,  its  breach,  and  the  dif- 
ference in  the  goods  as  warranted  and  as  they  really  were.  Wilson  et 
al.  v.  King,  232. 

In  suit  against  a  carrier. 

2.  For  injury  to  a  jack.  In  an  action  against  a  carrier  for  an  injury 
to  a  jack  while  being  shipped  to  the  owner,  no  recovery  can  be  had  for 
loss  of  profits  to  be  derived  from  letting  him  to  mares,  when  it  is  not 
averred  in  the  declaration  and  proved,  that  the  carrier  was  informed  of 
the  intended  use  of  the  animal.  Chicago,  Burlington  and  Quincy  R.  M. 
Co.  v.  Hale,  360. 
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3.  It  can  not  be  said  that  a  loss  of  profits  is  sustained  in  being  pre- 
vented  from  putting  a  jack  to  mares,  where  there  is  no  proof  of  any 
outstanding  contracts  for  his  services.  Chicago,  Burlington  and  Quincy 
B.  B.  Co.  v.  Hale,  360. 

Injury  from  change  of  grade  of  street. 

4.  If  private  property  is  damaged  by  a  change  in  the  grade  of  a 
street,  the  recovery  must  be  measured  by  the  extent  of  the  pecuniary 
loss.  If  it  is  benefited  as  much  as  damaged,  there  can  be  no  recovery, 
and  it  is  error  to  refuse  testimony  to  show  that  fact.  City  of  Elgin  v. 
Eaton,  535. 

Causing  death  of  child. 

5.  By  negligence.  Where  a  minor  child  is  drowned  through  negli- 
gence, the  tlaw  will  imply  a  pecuniary  loss  to  its  father,  and  in  an 
action  to  recover  for  the  same,  proof  of  actual  services  rendered  of  a 
pecuniary  value  is  not  necessary,  nor  is  it  that  any  witness  should  ex- 
press an  opinion  as  to  the  value  of  services  that  may  have  been  or  might 
be  rendered  to  the  next  of  kin.  When  proof  of  the  age  and  relationship 
is  made,  the  jury  may  estimate  the  pecuniary  damages  from  the  facts 
proven,  in  connection  with  their  own  knowledge  and  experience.  City 
of  Chicago  v.  Hesing,  Admr.  204. 

On  special  assessment. 

For  park  purposes  in   West  Chicago.     See   SPECIAL  ASSESS- 
MENTS, 6. 
On  dissolution  of  injunction.    See  INJUNCTIONS,  7. 

MECHANIC'S  LIEN.    See  LIENS,  3,  4. 

MENTAL  CAPACITY. 
To  make  a  will.    See  WILLS,  1,  2. 

To  execute  a  deed.    See  CONTRACTS,  1. 

MISREPRESENTATIONS. 
Effect  upon  contract  procured  thereby.    See  CONTRACTS,  11. 

MORTGAGES  AND  DEEDS  OF  TRUST. 
What  constitutes  a  mortgage. 

1.  Where  one  person  advances  money  for  another  with  which  to 
purchase  the  title  to  land,  taking  the  conveyance  in  his  own  name,  as  a 
security  for  the  money  so  advanced,  with  interest,  his  deed  will  be 
treated  as  a  mortgage,  and  on  repayment  he  will  be  required  to  convey 
to  the  person  for  whom  he  so  purchased.    Strong  et  al.  v.  Shea  et  al.  575. 

Whether  a  mortgage  or  sale. 

2.  May  be  shown  by  parol.  A  bill  of  sale  of  a  vessel,  like  a  deed 
absolute  on  its  face,  may  be  shown  by  parol  to  be,  in  fact,  a  mortgage 
only,  or  a  mere  security  for  a  debt.    National  Ins.  Co.  v.  Webster,  470. 
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MORTGAGES  AND  DEEDS  OF  TRUST.    Continued. 
Power  of  sale  in  mortgage. 

3.  When  it  ceases.  A  mortgagee's  power  to  sell  only  continues  as 
long  as  the  debt  exists.  When  the  debt  is  extinguished,  the  power  to 
sell  ceases,  and  an  attempt  to  exercise  it  is,  therefore,  ultra  vires,  and 
transfers  no  title,  unless  the  mortgagor  so  acts  as  to  estop  him  from 
showing  the  facts.    Lycoming  Fire  Ins.  Go.  v.  Jackson,  302. 

AS  SECURITY  FOR  FUTURE   ADVANCES. 

4.  The  parties  to  notes  secured  by  deed  of  trust  have  the  right,  in 
their  mutual  dealings,  to  treat  them  as  unpaid,  and  as  standing  as  secu- 
rity for  future  advances,  and  they  will  be  good  for  such  advances  as 
between  the  parties  and  all  others  not  prejudiced  thereby.  Darst  v. 
Gale  et  al.  136. 

Mortgagee  in  possession. 

5.  For  what  he  must  account.  Ordinarily  a  mortgagee  in  possession 
is  only  required  to  account  for  the  actual  receipts  less  such  sums  as  he 
may  have  paid  out  for  taxes  and  necessary  repairs,  unless  it  is  shown 
that  more  could  have  been  realized  by  reasonable  diligence.  He  will 
be  responsible  for  gross  negligence  resulting  in  loss  to  the  mortgagor. 
Mosier  v.  Norton  et  al.  519. 

Redemption — prior  and  junior  mortgages. 

6.  Right  of  subsequent  mortgagee  to  redeem  from  prior  mortgage,  and 
effect  thereof  A  second  mortgagee  has  the  right  to  redeem  from  a  sale 
under  a  prior  mortgage,  and  by  so  doing,  he  acquires  all  the  rights  that 
the  mortgagor  would  have  attained  if  he  had  made  such  redemption, 
subject  to  the  right  of  the  mortgagor  or  his  assignee  to  redeem  by  re- 
funding the  redemption  money  and  paying  to  the  second  mortgagee  so 
redeeming  the  amount  of  his  original  mortgage  debt.  Morse  et  al.  v. 
Smith,  396. 

7.  A  mortgagee  of  several  tracts  of  land,  a  portion  of  which  are  sub- 
ject to  a  prior  mortgage,  has  a  right  to  redeem  from  a  sale  under  such 
prior  mortgage  without  showing  that  it  is  necessary  to  protect  the  security 
of  his  mortgage  debt,  and  that  the  other  tracts  in  his  mortgage  are  not 
of  sufficient  value  to  pay  his  mortgage  debt.  He  is  under  no  obligation 
to  take  any  risk  as  to  the  adequacy  of  his  security.    Ibid.  396. 

Tacking  prior  lien  paid. 

8.  On  redemption  by  junior  mortgagee.  If  a  mortgagee  redeems  from 
a  mortgage  which  is  a  prior  lien,  upon  bill  to  foreclose  his  mortgage 
he  will  have  the  clear  right  to  tack  the  amount  so  paid  by  him,  to  pro- 
tect his  rights,  and  if  the  mortgage  redeemed  from  bore  interest  at  ten 
per  cent,  the  same  rate  will  be  allowed  to  the  party  redeeming.  Mosier 
v.  Norton  et  al.  519. 

Deeds  of  trust. 

9.  Acceptance  of  trust — what  will  constitute.  If  a  trustee  named  in  a 
deed  given  to  secure  the  payment  of  notes  acts  under  it  by  advertising 
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MORTGAGES  AND  DEEDS  OF  TRUST. 
Deeds  on  trust.     Continued. 

the  property  for  sale,  this  will  be  an  acceptance  of  the  trust  by  him,  al- 
though he  may  not  have  the  instrument  in  his  possession.     Crocker 
et  al.  v.  Lowenthal  et  al.  579. 
Sale  under  deed  of  trust. 

10.  Time  for  paying  bid.  On  a  trustee's  sale  of  land,  under  a 
power  in  a  trust  deed,  made  late  in  the  afternoon  of  Saturday,  a  party 
bid  $2938,  and  the  holder  of  the  notes  bid  $10,070,  and  exhibited  his 
certified  check  upon  a  bank  for  $10,000,  and  paid  the  amount  of  his 
bid  on  the  following  Monday:  Held,  on  a  contest  between  the  bidders 
as  to  their  rights  to  a  deed,  the  sale  being  announced  for  cash,  that  the 
payment  on  the  following  Monday  was  a  substantial  compliance  with 
the  terms  of  the  sale.    Jacobs  v.  Turpin,  424. 

11.  When  no  money  need  be  paid.  Where  the  holder  of  notes  secured 
by  deed  of  trust,  becomes  the  purchaser  of  property  at  the  trustee's 
sale,  a  mere  endorsement  of  the  amount  of  his  bid  on  the  notes  will  be 
a  sufficient  compliance  with  the  power  and  terms  of  sale  requiring  it 
to  be  for  cash.    Ibid.  424. 

Surplus  on  sale  under  trust  deed. 

12.  Who  entitled  thereto.  Where  land  is  sold  under  a  deed  of  trust, 
and  there  is  a  surplus  after  satisfying  the  debt  secured  by  it,  and  the 
payment  of  the  costs  and  expenses  of  the  sale,  a  purchaser  of  the  land 
under  a  sale  under  a  judgment  against  the  grantor,  which  was  a  junior 
lien,  who  is  not  entitled  to  a  deed  at  the  date  of  the  sale  by  the  trustee, 
is  entitled  to  share  in  such  surplus  to  the  extent  of  the  amount  of  his  bid, 
with  ten  per  cent  interest,  and  the  grantor  in  the  trust  deed  will  be 
entitled  to  the  balance,  although  his  right  to  redeem  from  the  sheriff's 
sale  had  expired  when  the  trustee's  sale  was  made.  Hart  et  al.  v. 
Wingart,  282. 

13.  If,  at  the  time  land  is  sold  under  a  deed  of  trust,  the  legal  title 
has  passed  from  the  grantor,  either  by  his.  own  deed  or  by  a  sheriff's 
deed,  the  grantee  will  be  entitled  to  the  whole  of  any  surplus,  after  dis- 
charging the  debt  secured  by  the  trust  deed,  and  expenses;  but  if  the 
land  has  been  sold  under  execution,  and  the  fifteen  months  allowed  for 
redemption  have  not  expired,  the  purchaser  under  the  execution  will 
only  have  a  lien  on  such  surplus  for  the  amount  of  his  bid  and  ten  per 
cent  interest.    Ibid.  282. 

Decree  on  foreclosure. 

14.  Disposition  to  be  made  of  surplus.  If  a  bill  to  foreclose  a  mort- 
gage or  deed  of  trust  makes  the  judgment  creditors  of  the  mortgagor 
parties  defendant,  and  their  rights  are  shown  by  answer  and  proof,  it 
is  proper,  in  decreeing  a  foreclosure  and  sale,  to  direct  the  payment  of 
any  surplus,  after  satisfying  the  mortgage,  among  the  judgment  cred- 
itors according  to  their  respective  rights  and  equities.  No  cross-bill  is 
necessary  for  this  purpose.    Crocker  et  al.  v.  Lowenthal  et  al.  579. 
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Chattel  mortgages. 

15.  Necessity  of  an  acknowledgment.  A  chattel  mortgage,  as  be- 
tween the  parties,  is  valid,  without  any  acknowledgment;  but  without 
the  acknowledgment,  it  has  no  effect  upon  the  rights  of  third  parties 
acting  in  good  faith,  and  notice  of  such  a  mortgage  does  not  prevent  a 
creditor  from  subjecting  the  property  to  the  payment  of  his  debt. 
McDowell  et  al.  v.  Stewart,  538. 

16.  Effect  of  a  false  certificate  of  acknowledgment.  When  a  mort- 
gagor requested  a  justice  of  the  peace  to  go  to  the  office  of  the  mort- 
gagee, which  was  in  a  different  town  from  that  in  which  the  justice 
and  mortgagor  resided,  and  the  justice,  in  the  absence  of  the  mortga- 
gor, at  the  request  of  the  mortgagee,  added  his  certificate  of  acknowl- 
edgment to  a  chattel  mortgage,  in  due  form :  Held,  that  the  certificate 
was  false,  and  that  the  mortgaged  property  was  liable  to  levy  and  sale, 
on  execution  against  the  mortgagor.     Ibid.  538. 

17.  Given  by  one  partner — when  binding.  Where  one  partner  exe- 
cutes a  chattel  mortgage  upon  partnership  property  to  secure  a  firm 
debt,  and  the  other  partner  witnesses  its  execution,  and,  when  the  prop- 
erty is  afterwards  taken  under  the  mortgage  and  exposed  to  sale,  the 
latter  makes  no  objection,  he  will  be  estopped  from  disputing  the  valid- 
ity of  the  mortgage.    Richardson  et  al.  v.  Lester  et  al.  55. 

Foreclosure. 

18.  Of  the  decree— whether  it  should  find  the  precise  amount.  See 
DECREE,  1. 

Assignee  op  mortgage. 

19.  Of  his  rights  and  remedies.  See  ASSIGNMENT,  EJECTMENT, 
2. 

Assignee  op  note  secured  by  mortgage. 

20.  Of  the  defense  allowed  as  respects  the  mortgage.  See  ASSIGN- 
MENT, 3. 

MUNICIPAL  CORPORATIONS.    See  CORPORATIONS,  5  to  12. 

NE  EXEAT. 

Op  the  petition. 

1.  A  petition  for  a  ne  exeat,  upon  the  ground  that  the  defendant  has 
sold  all  his  property  and  is  about  to  depart  the  State,  is  defective,  if  it 
fails  to  show  that  the  property  alleged  to  have  been  sold  was  not  exempt 
from  execution.    Jones  v.  Kennicott,  484. 

NEGLIGENCE. 
Who  must  suffer  from  negligence. 

1.  As  between  two  innocent  persons.  Where  one  of  two  innocent 
parties  is  to  suffer  loss,  it  must  fall  upon  the  first  one  in  fault.  If, 
therefore,  the  equitable  owner  of  a  note  loses  the  same,  and  it  is  found 
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and  put  upon  the  market,  and  comes  into  the  hands  of  an  innocent  and 
bona  fide  purchaser,  the  loss  must  fall  upon  the  loser  of  the  note  for  his 
negligence  in  not  taking  proper  care  of  the  same.  Garvin  v.  Wiswell, 
215. 

2.  If  one  of  two  innocent  persons  must  suffer  a  loss,  he  who  con- 
tributed to  it,  or  enabled  another  to  commit  a  wrong,  must  bear  it.  If 
a  party  signs  and  acknowledges  a  deed,  supposing  it  to  be  a  lease,  with- 
out  reading  the  same,  and  thereby  enables  his  grantee  to  sell  the  prop- 
erty to  an  innocent  purchaser  for  a  valuable  consideration,  the  title  will 
pass  to  such  purchaser,  and  the  grantor  must  bear  the  loss.  Qavagan 
v.  Bryant  et  al.  376. 

Due  care  on  the  part  of  plaintiff. 

3.  Burden  of  proof.  Before  any  recovery  can  be  had  by  a  party 
receiving  an  injury  by  falling  into  an  excavation  in  a  sidewalk  not 
properly  protected,  he  must  show  that  he  had  observed  due  care  for  his 
personal  safety,  and  the  burden  of  proving  such  fact  is  upon  him. 
Kepperly  v.  Bamsden,  354. 

Employer  and  contractor. 

4.  Whether  employer  liable  for  neglect  of  contractor.  Where  a  con- 
tractor is  in  possession  of  that  part  of  the  premises  upon  which  an 
excavation  is  to  be  made,  with  the  exclusive  control  of  the  work,  it 
becomes  an  incident  to  his  undertaking  to  so  do  the  work  as  to  be  rea- 
sonably safe  to  passers  by,  observing  due  care,  and  that  duty  includes 
the  making  of  necessary  safe-guards.  In  such  case,  the  owner  of  the 
premises  is  not  responsible  for  his  neglect  of  duty.    Ibid.  354. 

Negligence  in  railroads. 

5.  The  company  owning  the  road  liable  for  negligence  of  its  lessees. 
A  railway  company  holding  the  franchise  and  exclusive  right  to  oper- 
ate a  railroad,  must  so  use  it  as  not  to  endanger  passengers  or  property, 
whether  the  use  be  by  themselves  or  others  they  may  permit  to  use  the 
road.  The  company  owning  the  road  and  franchise  is  liable  for  an 
injury  to  a  passenger  through  the  negligence  of  its  lessees,  or  of  another 
company  using  the  road  by  its  permission.  Peoria  and  Mock  Island 
B.  B.  Go.  v.  Lane,  Admx.  448. 

6.  If  a  switch  on  a  railroad  is  not  properly  locked  or  otherwise  se- 
cured, whether  by  the  neglect  of  the  employees  of  the  company  owning 
the  same,  or  its  lessees,  or  if  the  switch  is  not  properly  constructed  and 
maintained,  and  injury  is  thereby  occasioned  to  a  passenger  on  a  train 
operated  by  the  lessees,  the  company  owning  the  road  and  franchise 
will  be  liable.    Ibid.  448. 

7.  Liability  of  railroad  company  for  the  death  of  one  wrongfully 
riding  on  engine.  Where  a  person,  through  stealth,  wrongfully  gets 
upon  an  engine  of  a  railway  company,  without  the  consent  of  any  offi- 
cer or  agent,  and  in  violation  of  the  rules  of  the  company,  of  which  he 
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has  knowledge,  for  the  purpose  of  being  carried  without  the  payment 
of  fare,  and  he  is  killed  by  a  collision,  the  company  will  not  be  liable 
in  damages  to  his  personal  representative.  Chicago  and  Alton  R.  R. 
Co.  v.  Michie,  Admx.  427. 

8.  General  liability  as  carriers  of  passengers.  Where  a  carrier  un- 
dertakes to  carry  a  person,  either  with  or  without  reward,  he  is  obliged 
to  use  proper  care  and  diligence  to  carry  safely,  and  for  a  neglect  he 
will  be  responsible.    Ibid.  427. 

9.  Authority  of  engine-driver  to  permit  persons  to  ride  on  engine. 
The  engine-driver  of  a  railway  company  has  no  authority  or  right  to 
say  who  shall  be  upon  the  train,  or  give  permission  to  any  one  to  ride 
upon  his  engine  against  the  rules  of  the  company.  The  conductor, 
having  control  of  the  train,  might,  perhaps,  give  such  permission ; 
and  if  he  knows  that  a  party  is  so  riding  on  the  engine,  and  suffers  him 
to  remain,  his  act  may  be  considered  that  of  the  company.    Ibid.  427. 

10.  Running  at  prohibited  rate  of  speed.  "Where  the  ordinances  of 
a  city  prohibit  railway  companies  from  running  their  trains,  in  the  city, 
at  a  greater  rate  of  speed  than  six  miles  an  hour,  the  running  of  a  train 
at  the  rate  of  fifteen  miles  an  hour,  resulting  in  the  death  of  one' wrong- 
fully upon  the  track,  will  not  make  the  injury  wilful  or  wanton  on  the 
part  of  the  company.    Illinois  Central  R.  R.  Co.  v.  Hetherington,  510. 

11  As  to  number  ofbrakemen  employed.  A  railway  company  is  only 
bound  to  man  its  trains  with  a  sufficient  number  of  brakemen  to  meet 
the  ordinary  use  of  its  road,  unless  it  knows  or  has  reasonable  grounds 
to  believe  that  an  unusual  exigency  will  arise,  requiring  more  than  are 
usually  necessary  for  the  protection  of  persons  or  property.  Schmidt, 
Admx.  v.  Chicago  and  Northwestern  Ry.  Co.  et  al.  405. 

12.  Exemption  from  liability  by  contract.    See  CARRIERS. 
Op  contributory  and  comparative  negligence. 

13.  The  general  rule.  Where  both  parties  are  guilty  of  negligence, 
that  of  the  plaintiff  must  be  slight  when  compared  with  that  of  the  de- 
fendant, and  his  must  be  gross,  to  authorize  a  recovery  against  him.  A 
mere  preponderance  of  negligence  on  the  part  of  the  defendant  is  not 
sufficient.  Schmidt,  Admx.  v.  Chicago  and  Northwestern  Ry.  Co.  et  al. 
405. 

14.  Although  a  recovery  may  be  had  by  a  party  guilty  of  contribu- 
tory negligence,  where  his  is  slight  and  that  of  the  defendant  is  gross, 
yet  it  is  indispensable  to  a  right  of  recovery  that  the  injured  party  shall 
have  exercised  ordinary  care,  such  as  a  reasonably  prudent  person  will 
always  adopt  for  the  security  of  his  person  or  property,  or  that  the  in- 
jury be  wilfully  or  wantonly  inflicted  by  the  defendant.  Illinois  Cen- 
tral Railroad  Co.  v.  Hetherington,  510. 
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15.  If  the  conduct  of  one  killed  while  walking  upon  a  railroad  track 
amounts  to  gross  negligence,  no  recovery  can  be  had  of  the  company, 
unless  it  was  guilty  of  wilful  or  criminal  negligence.  Illinois  Central 
Railroad  Co.  v.  Hetherington,  510. 

16.  Rule  in  the  particular  case.  Where  a  person  walking  along  the 
track  of  a  railroad  in  a  city,  without  right,  is  struck  by  a  train  coming 
in,  and  killed,  at  a  place  not  a  public  crossing,  and  it  appears  such  per- 
son used  no  precaution  to  guard  against  danger,  although  he  knew  he 
was  in  a  place  of  clanger,  not  even  looking  back  to  see  if  a  train  was 
approaching,  no  recovery  can  be  had,  notwithstanding  the  company 
may  have  been  guilty  of  negligence  in  running  the  train  at  a  speed 
greatly  in  excess  of  that  fixed  by  ordinance.     Ibid.  510. 

17.  All  things  should  be  considered.  In  determining  whether  a  per- 
son killed  while  traveling  upon  a  railroad  track  was  guilty  of  negli- 
gence contributing  materially  to  the  injury,  and  the  degree  of  such 
negligence,  as  compared  with  that  of  the'  company,  the  court,  in  its 
instructions,  should  not  confine  the  jury  to  the  consideration  of  the 
fact  that  the  deceased  was  simply  a  trespasser,  but  they  should  also 
consider  her  each  and  every  other  act  and  omission  proved,  materially 
contributing  to  the  injury.    Ibid.  510. 

18.  An  instruction  which,  in  effect,  excludes  from  the  consideration 
of  the  jury  any  negligence  of  the  deceased,  except  the  fact  of  her  being 
a  trespasser  upon  the  track  of  the  defendant's  railroad,  in  an  action  by 
her  personal  representative  to  recover  damages  for  her  death  by  being 
struck  by  an  engine,  wrhere  the  proof  tends  to  show  negligence  on  her 
part  in  other  respects,  is  erroneous,  as  being  calculated  to  mislead. 
Ibid.  510. 

19.  Right  and  duty  of  persons  using  railway  track.  It  is  the  duty  of 
persons  about  to  cross  a  railroad  track  to  look  about  them  and  see  if 
there  is  danger;  not  to  go  recklessly  upon  the  track,  but  to  observe  the 
proper  precautions  themselves  to  avoid  accident.     Ibid.  510. 

20.  The  fact  that  persons  residing  in  the  locality  where  an  accident 
occurs  have  been  in  the  habit  of  traveling  upon  the  right  of  way  of  a 
railway  company,  without  any  measures  being  taken  to  prevent  such 
acts,  will  not  change  the  relative  rights  or  obligations  of  one  injured 
while  upon  the  track,  or  those  of  the  company.  Such  person  will  still 
be  a  trespasser.    Ibid.    510. 

21.  Passenger  going  into  baggage  car.  If  a  passenger  on  a  train, 
without  the  direction  of  the  company,  leaves  his  seat  in  a  passenger 
coach  and  goes  into  the  baggage  car,  where  he  is  killed  by  its  being 
overturned,  he  will  be  guilty  of  such  a  high  degree  of  negligence  as  to 
defeat  a  recovery  by  his  personal  representative  against  the  company 
unless  the  latter  is  guilty  of  wanton  or  reckless  misconduct  on  its  part. 
Peoria  and  Rock  Island  R.  R.  Co.  v.  Lane,  Admx.  448. 
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22.  Falling  into  excavation  in  a  street — want  of  permission  to  make 
the  excavation.  Where  an  ordinance  of  a  city  makes  it  unlawful  for 
any  one  to  dig  any  excavation  in  a  street  or  sidewalk  without  written 
permission  from -a  certain  officer,  and  a  failure  to  fence  the  same  in  a 
particular  way  subjects  the  offender  to  a  fine,  if,  on  digging  such  exca- 
vation, he  observes  every  precaution  to  prevent  injuries  to  persons  pass- 
ing, the  mere  omission  to  procure  a  permit  will  not  subject  him  to  an 
action  for  damages  to  a  person  who  falls  into  the  same  through  his 
own  recklessness.    Kepperly  v.  Ramsden,  354. 

23.  "Where  an  ordinance  is  given  in  evidence  making  it  unlawful  for 
a  party  to  make  an  excavation  in  a  sidewalk  without  a  permit,  and  for 
failing  to  fence  the  same  at  night,  in  a  suit  by  a  party  falling  into  such 
an  excavation  made  without  a  permit,  the  jury  should  be  instructed 
that  the  offender  is  not,  for  that  reason  alone,  responsible  in  damages, 
without  regard  to  the  negligence  of  the  injured  party.    Ibid.  354. 

24.  In  respect  of  parents'1  care  of  child  drowned.  In  an  action 
against  a  city  to  recover  damages  for  the  death  of  a  child  four,  years 
old,  by  falling  into  a  ditch  filled  with  water,  a  failure  to  keep  a  constant 
watch  of  the  child  can  not  be  imputed  as  negligence  on  the  part  of  the 
parents,  where  they  are  persons  who  have  to  labor  for  a  living,  nor  can 
negligence  be  imputed  to  the  child,  on  account  of  its  age.  City  of 
Chicago  v.  Hesing,  Admr.  204. 

25.  In  respect  to  rescuing  child.  The  fact  that  a  mother,  on  discov- 
ering that  her  infant  child  had  fallen  into  a  ditch  of  water,  failed  to 
take  the  most  prompt  measures  to  rescue  it,  will  not  be  imputed  as  neg- 
ligence, where  it  appears  that  she  was  so  greatly  excited  as  to  be  in- 
capable of  calm  and  deliberate  judgment.    Ibid.  204. 

26.  Instruction  ignoring  rule  of  comparative  negligence  erroneous. 
In  an  action  against  a  railway  company  for  killing  a  person  through 
negligence,  where  the  proof  shows  that  the  train  causing  the  death  was 
running  at  nearly  double  the  speed  allowed  by  ordinance  of  the  city 
when  the  accident  occurred,  and  that  no  signals  were  given,  an  instruc- 
tion limiting  a  recovery  to  negligence  of  the  company,  and  freedom  of 
the  deceased  from  negligence  materially  contributing  to  the  injury,  is 
erroneous,  as  keeping  out  of  view  the  rule  as  to  comparative  negli- 
gence.    Schmidt,  Admr.  v.  Chicago  and  Northwestern  By.  Co.  405. 

27.  Permitting  sheep  with  contagious  disease  to  run  at  large — the  doc- 
trine of  contributory  negligence  does  not  apply.     See  ANIMALS,  1. 

Negligence  in  cities. 

28.  Failure  to  provide  proper  hitching  posts.  If  there  be  any  duty 
resting  upon  a  city  in  regard  to  the  sufficiency  of  hitching  posts  it  may 
provide,  it  is  not  bound  to  see  that  absolutely  safe  posts  are  set,  and  no 
more  than  ordinary  care  in  the  selection  and  setting  of  them  is  required. 
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If  they  are  such  as  would  be  reasonably  sufficient,  under  all  ordinary 
circumstances,  for  the  purpose  intended,  the  city  will  not  be  liable  for 
injury  caused  by  the  breaking  of  one  by  a  team  fastened  to  it,  and  its 
running  over  a  person.     City  of  Rockford  v.  Tripp,  247. 

29.  Leaving  a  ditch  of  water  in  a  public  street  of  a,  city.  It  is  gross 
negligence  on  the  part  of  a  city  to  leave  a  ditch,  filled  with  water 
about  five  feet  deep,  in  a  public  and  frequented  street,  bordering  on  a 
sidewalk,  without  any  guards  to  prevent  children  from  falling  into  the 
same,  and  if  a  child  is  drowned  by  falling  into  the  same,  the  city  will 
be  liable.     City  of  Chicago  v.  Hesing,  Admr.  204. 

30.  As  to  safety  of  sidewalks.    See  HIGHWAYS,  4,  5,  6. 

31.  Neglect  in  lighting  of  streets,  and  liability  for  injury  resulting 
therefrom.    Same  title,  7,  8. 

Holder  of  collateral  security. 

32.  Whether  chargeable  with  negligence  in  respect  to  its  collection.  See 
COLLATERAL  SECURITY,  1. 

In  respect  to  marine  insurance. 

33.  Negligence  on  the  part  of  the  assured  to  release  the  insurer.  See 
INSURANCE,  12. 

NEGOTIABLE  INSTRUMENTS. 
County  orders. 

1.  An  order  issued  by  a  county  on  its  treasurer,  payable  to  a  person 
therein  named  on  a  day  certain,  is  a  negotiable  instrument,  under  the 
statute,  as  much  so  as  a  promissory  note.     Garvin  v.  Wiswell,  215. 

NEW  TRIALS. 
Doubt  as  to  ground  of  verdict. 

1.  On  account  of  improper  evidence  and  instructions.  In  an  action 
for  an  injury  to  a  jack,  the  proof  was  conflicting  as  to  the  damage  to 
the  animal,  the  highest  showing  $200.  The  court  improperly  admitted 
evidence  of  loss  of  prospective  profits  to  be  derived  by  standing  him, 
and  instructed  the  jury  that  they  might  consider  such  evidence  in 
making  their  verdict,  and  the  jury  assessed  the  damages  at  $200 :  Held, 
that  as  it  was  impossible  to  say  from  what  data  the  estimate  of  damages 
was  made,  a  new  trial  should  be  granted.  Chicago,  Burlington  and 
Quincy  R.  R.  Co.  v.  Hale,  360. 

Verdict  against  the  evidence. 

2.  While  it  is  the  province  of  the  jury  to  pass  upon  questions  of  fact, 
and  this  court  reluctantly  interferes  with  a  verdict  where  the  evidence 
is  conflicting,  yet  where  the  evidence  preponderates  clearly  against  the 
finding,  a  new  trial  will  be  granted.     City  of  Chicago  v.  Lavelle,  482. 

3.  Finding  on  circumstantial  evidence.  A  new  trial  will  not  be 
granted  in  trespass  for  killing  an  animal,  although  there  may  be  no 
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direct  and  positive  evidence  that  the  defendant  did  the  act,  if  the  cir 
cumstances  proved  satisfactorily  lead  the  mind  to  the  conclusion  of  his 
guilt.     McLain  v.  Fardeny  15. 

Newly  discovered  evidence. 

4.  A  new  trial  will  not  be  granted  on  account  of  newly  discovered 
evidence  which  is  merely  cumulative.    Clayes  v.  White,  540. 

5.  A  new  trial  will  not  he  granted  for  newly  discovered  evidence 
which  is  merely  cumulative  and  not  decisive,  and  where  the  affidavit 
fails  to  show  diligence  to  procure  the  testimony.    Meyer  v.  Mead,  19. 

Excessive  damages. 

6.  Personal  injury  from  negligence.  Where  a  lady  fell  into  an  exca- 
vation in  the  sidewalk,  while  passing  in  the  night,  the  excavation  being 
left  unfenced,  in  violation  of  an  ordinance,  and  the  only  injury  claimed 
was  a  falling  of  the  womb,  and  in  the  original  declaration  no  such  in- 
jury  was  alleged,  nor  was  it  proved  on  a  former  trial,  and  it  was  proved 
that,  for  years  before,  she  suffered  severely  from  local  debility,  it  was 
held,  that  $2000  damages  was  excessive.    Kepperly  v.  Bamsden,  354. 

7.  For  death  of  child  through  negligence.  In  an  action  on  the  case 
against  a  city,  to  recover  for  the  death  of  a  child  caused  by  negligence 
on  the  part  of  the  city,  $800  damages  was  not  considered  as  excessive. 
City  of  Chicago  v.  Hesing,  Admr.  204. 

8.  In  trespass  for  an  illegal  arrest  and  imprisonment,  where  the 
plaintiff  suffered  no  personal  injury,  and  was  detained  from  his  business 
only  a  few  days,  and  the  expenses  incurred  \z  his  defense  did  not  exceed 
$50,  and  there  were  no  aggravating  circumstances,  $500  was  regarded 
as  excessive  damages.    Beveling  et  al.  v.  Sheldon,  390. 

9.  In  action  for  malicious  prosecution.  Where  a  party  who  had 
always  borne  a  good  character,  and  was  employed  and  entrusted  by  a 
wholesale  firm  with  their  goods  and  the  key  of  their  establishment,  was 
arrested  on  a  charge  of  burglaiy,  under  circumstances  not  sufficient  to 
raise  a  shadow  of  suspicion,  and  imprisoned,  his  house  searched,  and 
the  prosecutor  refused  to  make  reparation  by  publishing  an  article 
exonerating  him  from  the  charge,  it  was  held,  that  a  verdict  of  $1200 
damages,  in  an  action  for  the  malicious  prosecution,  wTas  not  excessive. 
Eirsch  v.  Feeney,  548. 

NON-RESIDENTS. 

Garnishment— wages. 

Exemption  extends  to  non-residents.    See  GARNISHMENT,  2. 
Statute  op  limitations.    See  LIMITATIONS,  1. 


NON-RESIDENT  DEFENDANTS  IN  CHANCERY. 
Decree  by  default. 

Letting  party  in  to  defend.    See  CHANCERY,  1. 
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NOTICE. 

Possession  op  land. 

1.  As  notice.  Where  a  person  is  in  the  actual,  open  and  notorious 
possession  of  land,  claiming  to  own  the  same,  this  will  afford  notice  to 
the  world  of  all  his  rights  and  equities  in  the  same.  Strong  et  al.  v. 
Shea  et  al.  575. 

2.  The  possession  of  land  by  a  party,  through  his  tenants,  is  notice 
to  all  the  world  of  his  rights  in  the  premises,  and  without  inquiry  of 
him  no  one  can  claim  to  be  an  innocent  purchaser,  as  against  him. 
Whiiaker  v.  Miller  et  al.  381. 

Amendment  op  decree  at  subsequent  term. 

3.  A  material  amendment  of  a  decree,  at  a  subsequent  term  of  court, 
without  notice  to  the  opposite  party,  is  unauthorized  and  erroneous. 
Bryant  et  al.  v.  Vix,  11. 

Judgment  on  special  assessment. 

4.  Requisites  of  notice  of  application.  See  SPECIAL  ASSESS- 
MENTS, 9^  10. 

Finding  op  the  court. 

5.  Prima  facie  evidence  that  proper  notice  was  given.  See  SPECIAL 
ASSESSMENTS,  11. 

Recording-  void  deed  op  trust. 

6.  As  affording  notice  to  subsequent  purchasers.  See  RECORDING 
ACT,  1. 

Notice  op  chattel  mortgage. 

7.  Of  which  there  is  no  proper  acknowledgment — effect  on  rights  of 
creditors.    See  MORTGAGES  AND  DEEDS  OF  TRUST,  15. 

Notice  to  quit. 

8.  Who  entitled  thereto — as  to  a  divorced  wife  in  the  husband's  house. 
See  LANDLORD  AND  TENANT,  2. 

Defective  notice. 

9.  Cured  by  appearance.    See  APPEARANCE,  3,  4. 

OATH  OF  OFFICE. 
Op  town  collector.    See  OFFICE  AND  OFFICERS,  5. 

OFFICE  AND  OFFICERS. 

Tenure  op  office. 

1.  Repeal  of  municipal  charter,  or  change  in  organization.  "Where  a 
city  incorporated  under  a  special  charter  adopts  the  general  law  for  the 
incorporation  of  cities,  and  becomes  organized  under  such  general  law, 
this  will  determine  the  tenure  of  all  offices  under  the  special  charter, 
except  such  as  are  expressly  saved.  People  ex  rel.  Fowler  v.  Brown, 
Mayor,  etc.  95. 

2.  Where  a  city,  after  the  election  of  a  marshal,  adopted  the  general 
law  and  organized  under  it,  and  created  the  office  of  superintendent  of 

43— 83d  III. 
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police,  and  required  him  to  perform  the  duties  of  marshal,  and  filled  the 
latter  office  by  appointment,  it  was  held,  that  the  party  elected  marshal 
had  no  further  right  to  the  office.  People  ex  rel.  Fowler  v.  Brown, 
Mayor,  etc.  95. 

When  term  of  office  begins. 

3.  A  town  collector's  term  of  office  begins  when  he  takes  the  first  oath 
of  office  within  ten  days  after  his  election  or  appointment.  If  he  fails 
to  take  this  oath,  it  is  deemed  a  refusal  to  serve,  and  the  vacancy  may 
be  filled  by  appointment.    People  ex  rel.  Evans  v.  Gallaghan,  128. 

Right  of  town  officer  to  hold  over. 

4.  In  case  of  a  failure  to  elect  any  town  officers  at  any  regular  town 
meeting,  it  seems  that  the  old  ones  will  hold  over  until  an  election  can 
be  ordered.     Ibid.  128. 

Town  collector. 
,  5.  Of  his  official  bond  and  oath  of  office.  A  town  collector  is  required 
to  take  two  oaths — one  within  ten  days  after  notice  of  his  election,  and 
one  after  giving  his  bond.  He  is  not  required  to  give  bond  until  within 
eight  days  after  notice  of  the  amount  of  taxes  by  him  to  be  collected, 
and  the  latter  oath  is  to  be  indorsed  on  the  bond.    Ibid.  128. 

Township  treasurer. 

6.  Liability  on  his  bond,  for  failure  to  present  claim  against  estate 
of  deceased  debtor.  If  a  township  treasurer  fails  to  present  a  note,  pay- 
able to  the  school  fund,  against  the  estate  of  the  principal  maker,  within 
the  time  limited  by  law,  the  sureties  will  be  released,  and  if  the  amount 
is  thereby  lost  to  the  school  fund,  the  treasurer  will  be  liable  therefor 
on  his  official  bond.    House  v.  Trustees  of  Schools,  368. 

Escape  of  prisoner. 

7.  Liability  of  officer  for  subsequent  acts  of  prisoner.  Where  a  sher- 
iff negligently  permits  one  in  his  custody  under  an  indictment  for  an 
assault  with  a  deadly  weapon  upon  B,  with  intent  to  inflict  a  bodily 
injury,  to  escape,  and  go  at  large,  aud  such  person  makes  a  farther 
assault  upon  A,  and  threatens  to  take  his  life,  whereby  A  is  put  to  ex- 
pense in  having  him  bound  over  to  keep  the  peace,  A  can  not  maintain 
an  action  on  the  case  against  the  sheriff  for  the  escape,  nor  for  damages 
from  the  subsequent  acts  of  the  escaped  prisoner,  as  they  are  not  the 
natural  and  probable  consequence  of  the  escape.  Hullinger  v.  Wor- 
rell, 220". 

Neglect  of  sheriff  to  pay  over  money. 

8.  Of  the  remedy — construction  of  the  statute.  Section  23,  of  chapter 
125,  of  R.  S.  of  1874,  which  provides  for  proceeding  against  a  sheriff 
for  a  contempt,  being  summary  and  penal,  was  not  designed  to  apply 
to  a  case  where  the  fact  of  the  officer's  liability  is  open  to  dispute.  It 
applies  only  when  it  is  the  sheriff's  plain  and  undisputed  duty  to  pay, 
and  his  neglect  is  wilful.    Ouster  v.  Agnew,  194, 
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Payment  to  attorney. 

9.  After  his  authority  has  been  revoked — liability  of  officer.  See 
ATTORNEY  AT  LAW,  2. 

Appointment  op  town  officer. 

10.  Whether  the  power  exists,  upon  an  alleged  irregularity  in  the 
election.    See  ELECTIONS,  2. 

Remedy  by  quo  warranto. 

11.  What  a  sufficient  user  of  an  office  to  justify  an  information. 
See  QUO  WARRANTO,  1. 

OFFICIAL  BONDS. 

Bond  of  town  collector. 

When  it  should  be  given.    See  OFFICE  AND  OFFICERS,  5. 

OVERRULED  CASES.    See  FORMER  DECISIONS. 

PARTIES. 
In  action  for  breach  of  contract. 

1.  Who  must  sue.  An  action  for  a  breach  of  contract  must  be 
brought  by  the  party  with  whom  the  contract  was  made.  Corbett  v. 
Schumacher,  403. 

2.  Where  a  contract  is  made  with  the  leader  of  a  musical  band  to 
furnish  a  given  number  of  musicians  to  play  at  a  fair,  and  payment  is 
refused,  the  suit  is  properly  brought  in  the  name  of  the  leader.  The 
members  of  the  band  must  look  alone  to  the  leader  for  their  pay.  Ibid. 
403. 

On  bill  to  foreclose. 

3.  A  bill  to  foreclose  a  mortgage  or  deed  of  trust  may  be  brought  in 
the  name  of  the  real  owner  of  the  note  secured.  Hahn  v.  Ruber  et  al. 
243. 

In  suit  by  a  receiver. 

4.  Bight  to  sue  in  his  own  name.  If  a  stockholder  in  an  insurance 
company  is  a  party  to  a  decree  appointing  a  receiver  of  the  company, 
it  will  be  conclusive  on  him,  and  the  receiver  may  maintain  a  suit 
against  him  in  his  own  name.    Rowell  v.  Chandler,  288. 

PARTNERSHIP. 
Liability  of  a  firm. 

1.  For  money  not  invested  as  agreed.  Where  a  member  of  a  firm  of 
real  estate  brokers  receives  money  with  which  to  purchase  land  for  the 
person  advancing  the  same,  and  passes  the  same  over  to  a  partner,  who 
deposits  the  same  to  the  credit  of  the  firm,  and  the  proof  fails  to  show 
that  it  was  invested  as  agreed,  the  whole  firm  will  be  liable  in  assump- 
sit to  the  party  so  advancing,  for  the  amount,  with  six  per  cent  interest. 
Kerr  et  al.  v.  Sharp,  199. 
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PARTNERSHIP.    Continued. 
Chattel  mortgage  by  one  partner. 

2.     WUn  binding  on  the  firm.    See  MORTGAGES,  17. 

PASSENGERS. 
On  freight  trains.    See  RAILROADS. 

PAYMENT. 
What  amounts  to  a  payment. 

1.  Transfer  of  claim  on  insurance  companies.  If  the  holder  of  notes, 
by  agreement,  accepts  of  the  maker  policies  of  insurance  covering  prop- 
erty destroyed  by  fire,  upon  which  there  is  a  prima  facia  cause  of  action, 
in  discharge  of  the  notes,  in  the  absence  of  fraud  he  will  be  bound  by 
the  contract,  and  the  maker,  when  sued  on  the  notes,  need  not  show 
that  a  complete  cause  of  action  existed  in  his  favor  on  the  policies,  to 
make  his  defense  availing.    Brunswick  v.  Birkenbeuel,  413. 

PLEADING. 

Exceptions  in  a  statute. 

1.  Whether  they  should  be  negatived  in  the  pleadings.  Where  a 
statute  is  set  up  and  relied  on  for  a  recovery  or  in  defense,  the  party 
pleading  need  not  refer  to  or  negative  exceptions  or  a  proviso,  unless  it 
is  contained  in  the  enacting  clause,  but  it  must  be  set  up  by  the  other 
party.    Hyman  v.  Bayne,  256. 

What  must  be  specially  pleaded. 

2.  And  what  matters  may  be  given  in  evidence  under  the  general  issue. 
See  PLEADING  AND  EVIDENCE,  8,  9. 

3.  Statutes  of  other  States  must  be  pleaded  and  proved.  See  EVI- 
DENCE, 1. 

Suing  a  party  out  of  his  county. 

4.  When  special  plea  required.  The  statute  prohibiting  a  defendant 
being  sued  out  of  his  county,  except  in  certain  cases,  confers  a  mere 
privilege  on  him,  which  he  will  be  considered  as  having  waived,  unless  he 
specially  relies  upon  it  by  plea.     Drake  v.  Brake,  526. 

5.  Of  the  nature  and  requisites  of  such  a  plea.  See  ABATEMENT, 
1. 

6.  Amendment  of  the  plea  allowable.  See  AMENDMENTS  AND 
JEOFAILS,  1. 

Plea  to  tee  jurisdiction. 

7.  As  distinguished  from  a  plea  in  abatement.  See  ABATEMENT, 
1. 

Statute  of  limitations. 

8.  Requisites  of  the  plea.  A  plea  that  the  cause  of  action  is  barred 
by  the  Statute  of  Limitations  of  another  State  where  it  occurred  and  the 
parties  resided,  need  not  aver  that  the  defendant  continued  to  remain 
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in  such  State  until  the  bar  rras  completed.  If,  by  the  laws  of  such  State, 
absence  from  the  State  arrests  the  running  of  the  statute,  that  fact  must 
be  replied.    Hyman  v.  Bayne,  256. 

Discharge  under  insolvent  law. 

9.  Of  the  plea.  In  an  action  on  a  foreign  judgment,  a  plea  of  dis- 
charge under  the  insolvent  laws  of  the  foreign  country,  which  fails  to 
show  that  the  order  freed  him  from  liability  under  the  judgment,  and 
fails  to  set  out  the  foreign  law,  so  that  it  can  be  seen  whether  the  dis- 
charge was  from  the  indebtedness  or  from  imprisonment  for  debt,  is 
entirely  defective.    Baker  v.  Palmer,  568. 

In  replevin. 

10.  Of  the  pleading.    See  REPLEVIN,  1,  2. 
Pleading  over  after  demurrer. 

11.  Whether  the  right  exists.     See  PRACTICE,  11. 

PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  Must  correspond.  To  entitle  a  party  suing,  to  recover  in  an  action, 
he  must  allege  the  facts  on  which  his  claim  to  a  recovery  is  based,  and 
these  facts  must  be  proved.  In  other  words,  the  allegations  and  proofs 
must  correspond.     Chicago  and  Alton  B.  B.  Co.  v.  Michie,  Admx.  427. 

2.  In  a  suit  against  a  railway  company  to  recover  for  the  death  of 
plaintiff's  intestate,  where  the  declaration  alleges  that  deceased  was  a 
passenger  on  defendant's  train  when  the  accident  occurred  causing  his 
death,  and  was  being  carried  for  hire,  or  was  on  the  train  by  request  of 
the  company,  and  there  was  no  proof  that  he  was  a  passenger  paying 
his  fare,  or  went  upon  the  train  as  a  passenger,  but,  on  the  contrary,  the 
proof  showed  he  was  upon  the  engine  wrongfully,  in  express  violation 
of  the  rules  of  the  company,  no  recovery  can  be  had.     Ibid.  427. 

3.  Rule  in  chancery.  The  rule  is  the  same  in  chancery  as  at  law, 
that  a  contract  must  be  proved  as  stated  in  the  pleadings.  If  the  con- 
tract is  alleged  to  be  usurious,  the  usury  must  be  proved  as  charged. 
Hosier  v.  Norton  et  al.  519. 

4.  Special  damages.  Special  damages  must  be  particularly  specified 
in  the  declaration,  or  the  plaintiff  will  not  be  allowed  to  give  evidence 
of  them  at  the  trial.  Evidence  of  damages  arising  from  the  loss  of 
boarders,  growing  out  of  the  party's  arrest,  is  not  admissible  unless 
specially  claimed  in  the  declaration.    Home  v.  Sullivan,  30. 

5.  In  an  action  on  the  case  for  giving  false  testimony.  Where  a 
declaration  in  an  action  on  the  case  charged  that  the  defendant  falsely, 
wilfully,  knowingly  and  corruptly  testified  on  a  former  trial,  between 
the  same  parties,  to  material  facts,  whereby  the  plaintiff  was  defeated 
in  the  suit,  it  was  held,  that  all  the  words,  except  the  false  swearing, 
could  not  be  rejected  as  surplusage,  but  that  if  a  recovery  could  be  had, 
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it  was  necessary  to  prove  that  the  testimony  was  not  only  false,  but  wil- 
fully and  corruptly  so.    Bell  v.  Senneff,  122. 

Recovery  under  the  common  counts. 

6.  If  a  note  given  for  the  purchase  money  of  land  is  held  void  for 
any  cause,  a  recovery  may  be  had,  under  the  common  counts,  of  the 
sum  actually  due.    McCord  v.  Crooker,  556. 

Where  a  special  count  is  bad. 

7.  Presumption  that  evidence  was  heard  under  common  counts.  Al- 
though a  special  count  in  a  declaration  shows  no  cause  of  action,  yet, 
if  the  declaration  contains  the  common  counts,  and  judgment  is  ren- 
dered by  default,  it  will  be  presumed,  in  the  absence  of  a  bill  of  excep- 
tions showing  the  contrary,  that  the  court  heard  evidence  to  justify  the 
judgment  under  the  common  counts.    Howell  v.  Chandler,  288. 

Evidence  under  the  general  issue. 

8.  Generally.  In  assumpsit,  the  general  rule  is  that  a  defendant  may 
give  in  evidence,  under  the  general  issue,  any  matter  which  shows  he 
was  not  indebted  to  the  plaintiff  when  the  action  was  brought,  whether 
it  be  that  he  was  never  indebted  or  that  the  liability  had  been  extin- 
guished after  it  was  incurred.  Tender,  the  Statute  of  Limitations,  alien 
enemy,  and  some  other  defenses,  must  be  pleaded  specially.  Wilson 
et  al.  v.  King,  232. 

9.  As  to  failure  of  consideration.  Where  the  declaration  counts 
upon  a  promissory  note,  or  contains  the  common  counts  only,  and  the 
plaintiff  files  a  copy  of  the  note  sued  on,  with  a  written  statement  that 
he  will  rely  on  the  note  alone  for  a  recovery,  the  defendant  will  be  re- 
quired to  plead  specially  a  want  of  or  a  total  or  partial  failure  of  con- 
sideration ;  but  where  the  common  counts  alone  are  relied  on,  without 
such  statement,  the  defendant  may  make  such  defense  under  the  general 
issue.    Ibid.  232. 

Scire  facias  on  recognizance. 

10.  Sufficiency  of  proof  under  plea  of  nul  tiel  record.  See  RECOG- 
NIZANCE, 10. 

PLEDGE. 

What  constitutes  a  pledge. 

1.  A  pledge  is  the  lien  created  by  the  delivery  of  personal  property 
by  the  owner  to  another,  upon  an  express  or  implied  agreement  that  it 
shall  be  retained  as  a  security  for  an  existing  or  future  debt.  To  create 
a  pledge,  the  pledgee  must  have  the  possession  and  control  of  the 
property.     Corbett  v.  Underwood,  324. 

2.  Where  a  commission  merchant  contracts  for  the  purchase  of  grain 
for  another,  to  be  delivered  at  a  future  time,  the  principal  making  an 
advance  on  the  purchase,  which  is  in  the  merchant's  name,  and  agrees 
to  keep  the  margin  good  up  to  the  time  of  delivery,  the  relation  of 
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pledgor  and  pledgee  will  not  be  created,  so  as  to  require  a  notice  of  the 
time'  and  place  of  a  sale  on  failure  to  keep  up  the  margins.  Gorbett  v. 
Underwood,  324. 

Sale  by  the  pledgee. 

3.  Of  the  title  of  the  purchaser.  A  pledgee  of  a  chattel  may  sell  his 
interest  in  the  same,  and  the  owner  can  not  recover  the  same  of  the 
purchaser  without  tendering  him  the  sum  due  thereon,  and  if  the 
pledgee  is  suffered  to  retain  possession  after  tender  of  the  sum  due,  and 
a  sale  is  made  to  an  innocent  purchaser,  who  has  no  notice  of  the  fact 
of  its  being  only  a  pledge,  the  latter  will  acquire  the  title,  even  as 
against  the  real  owner.    Bradley  v.  Parks  et  al.  169. 

4.  Where  the  pledgor  of  a  chattel,  after  tendering  the  sum  due  the 
pledgee,  takes  no  steps  to  recover  possession,  he  will  authorize  others  to 
regard  the  pledge  as  still  subsisting,  and  if  purchased  by  another  he  can 
not  recover  the  same  in  replevin,  without  tendering  the  sum  due,  to 
such  purchaser.     Ibid.  169. 

POSSESSION. 
As  EVIDENCE  of  ownership. 

1.  Possession  of  a  note,  bond  or  bill,  unattended  by  circumstances 
which,  in  a  reasonable  mind,  ought  to  excite  suspicion  or  distrust,  or 
put  a  party  on  inquiry,  is  prima  facie  evidence  of  ownership  in  the 
holder,  and  a  purchaser  from  such  a  holder  will  be  protected  until  his 
purchase  is  assailed  by  one  who  can  establish  a  legal  title  to  the  instru- 
ment.    Garvin  v.  Wiswell,  215. 

Possession  as  evidence  of  title. 

2.  In  respect  to  land.    See  EVIDENCE,  22. 

-    Transfer  of  possession. 

3.  By  a  tenant  to  a  third  person — how  accomplished.  See  LAND- 
LORD AND  TENANT,  11. 

Possession  of  land. 

4.  As  notice.    See  NOTICE,  1,  2. 

PRACTICE. 

Affidavit  of  claim. 

1.  By  whom  to  be  made.  The  statute  does  not  require  the  affidavit  of 
the  plaintiff's  claim  to  be  made  by  the  plaintiff,  but  it  maybe  made  by 
any  person  having  the  necessary  knowledge  on  the  subject.  Garrity  v. 
Lozano  et  al.  597. 

Affidavit  of  merits. 

2.  Its  requisites.  Where  a  defendant  undertakes  to  set  up,  by  affi- 
davit, the  facts  relied  on  to  sustain  his  plea,  he  will  be  held  to  the 
same  strictness  in  matters  of  substance  as  in  pleading.  McGord  v. 
Grooker,  556. 

3.  Of  its  sufficiency.  An  affidavit  of  merits,  filed  with  a  plea,  in  the 
language  of  the  statute,  that  the  defendant  believes  he  has  a  defense  to 
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the  suit  upon  the  merits,  to  the  whole  or  a  part  of  the  plaintiff's  de- 
mand, is  sufficient.  It  is  not  necessary  it  should  set  forth  in  detail  such 
facts  as  will  satisfy  the  court  of  a  meritorious  defense.  McCormick 
et  al.  v.  Wells,  239. 

4.  The  affidavit  of  merits  will  not  be  rendered  insufficient  because 
it  is  not  properly  entitled  in  the  cause.    Ibid.  239. 

5.  In  a  suit  by  partners,  in  assumpsit,  the  defendant  pleaded  non 
assumpsit,  accompanied  with  the  following  affidavit  of  merits:  "A  B, 

•  being  duly  sworn,  deposes  and  says  that  he  is  the  defendant  in  the 
above  entitled  cause,  and  that  he  verily  believes  he  has  a  good  defense 
to  a  portion  of  said  plaintiff's  demand,  and  to  the  full  sum  of  four 
hundred  and  fifty  dollars,  upon  the  merits,  in  this,  that  said  sum  of 
four  hundred  and  fifty  dollars  was,  at  sundry  and  divers  times,  by  the 
defendant,  sent  to  said  plaintiffs,  as  partners,  etc.,  and  by  the  said  plain- 
tiffs received,  but  which  said  sum,  or  any  part  thereof,  the  said  plain- 
tiffs to  said  defendant  have  not  accounted,  or  given  this  defendant 
credit  therefor : "  Held,  that  the  affidavit  was  good  in  form  and  sub- 
stance, and  that  it  was  error  to  strike  the  same  from  the  files.  Garrity 
v  Wilcox  et  al.  159. 

6.  It  is  sufficient  for  a  defendant,  in  an  affidavit  of  merits,  to  follow 
the  language  of  the  statute,  but  if  he  attempts  to  state  the  facts  consti- 
tuting the  defense,  and  they  are  insufficient,  the  affidavit  will  be  bad, 
and  may  be  stricken  from  the  files.    Stuber  v.  Scliack,  191. 

7.  Abandonment  by  filing  new  one.  Where  a  defendant  files  a  second 
affidavit  of  merits  with  his  plea,  he  abandons  the  first,  and  the  question 
of  the  sufficiency  of  the  first  can  not  be  considered  by  this  court.  Ibid. 
191. 

Judgment — affidavit  of  merits  as  to  part. 

8.  If  a  defendant,  in  a  case  where  he  is  required  to  accompany  his 
pleas  with  an  affidavit  of  merits,  files  with  his  pleas  an  affidavit  that  he 
has  a  good  defense  as  to  a  portion  of  the  plaintiff's  demand,  the  latter 
may  concede  the  defense  as  to  such  sum,  and  will  then  be  entitled  to 
judgment  for  the  residue,  without  any  trial,  regardless  of  pleas  to  the 
whole  cause  of  action.  Henry  v.  The  Meriam  &  Morgan  Paraffine  Co. 
461. 

Judgment — allowance  of  set-off  sworn  to. 

9.  Where  the  plaintiff  proceeds  under  section  37  of  the  Practice  Act 
of  1874,  by  filing  his  affidavit  with  his  declaration,  and  the  defendant 
files  the  general  issue,  with  notice  of  set-off,  with  an  affidavit  of  a  de- 
fense to  a  given  amount,  if  the  plaintiff  admits  a  deduction  of  such  sum, 
it  is  proper  to  render  judgment  in  his  favor  for  the  residue,  without  a 
trial.    Mayberry  v.  Van  Horn,  289. 
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Rule  to  answer  for  contempt. 

10.  Time  for  presenting  affidavits.  After  a  party  has  been  ruled  to 
restore  property  taken  by  him  from  a  party  replevying  the  same,  and 
has  refused  to  obey  the  order,  and  has  entered  into  a  recognizance  to 
appear  and  answer  for  contempt,  it  will  be  too  late  to  present  affidavits 
in  respect  to  the  propriety  of  the  rule.    Knott  v.  The  People,  532. 

Pleading  over  after  demurrer. 

11.  Whether  the  right  exists.  Where  the  plaintiff  files  with  his  de- 
claration, under  section  37  of  the  Practice  Act,  the  requisite  affidavit, 
and  the  defendant  demurs,  and  his  demurrer  is  overruled,  the  question 
whether  the  court  abuses  its  discretion  in  refusing  leave  to  the  defend- 
ant  to  plead,  depends  on  whether  his  affidavit  accompanying  his  plea 
shows  a  substantial  defense  to  the  merits.    McGord  v.  Grooker,  556. 

12.  If  the  affidavit  accompanying  the  plea  proposed  to  be  filed  after 
the  overruling  of  a  demurrer  to  the  declaration,  does  not  show  facts 
necessarily  constituting  a  defense,  the  court  is  warranted  in  refusing 
leave  to  file  the  plea.    Ibid.  556. 

As  to  giving  time  to  amend  pleas. 

13.  Upon  entering  nolle  to  special  counts.  Where  the  plaintiff,  after 
the  impanelling  of  a  jury,  entered  a  nolle  as  to  the  special  counts  of  his 
declaration,  which  were  upon  promissory  notes,  and  the  defendant 
asked  leave  until  the  next  morning  to  amend  his  pleas,  which  were, 
partial  failure  of  consideration  to  the  special  counts,  and  the  general 
issue,  and  the  court  granted  leave  to  amend  instanter,  refusing  to  post- 
pone the  trial :  Held,  no  error.     Wilson  et  al.  v.  King,  232. 

When  specific  objection  should  be  made. 

14.  A  general  objection  to  evidence  will  be  regarded  as  going  only 
to  its  materiality  under  the  issues.  Where  assigned  notes  are  offered 
under  the  common  counts  without  proof  of  their  execution  and  assign- 
ment, a  general  objection  is  properly  overruled,  and  no  specific  objec- 
tion can  be  urged  in  this  court.  The  practice  requires  that  the  objection 
be  pointed  out,  so  as  to  afford  an  opportunity  of  removing  it  by  other 
evidence.    Ibid.  232. 

Filing  papers. 

15.  Omission  of  the  filing  mark.  Where  a  notice  required  by  rule 
of  court  is  actually  filed  and  placed  among  the  other  papers  in  a  case, 
the  fact  the  clerk  has  omitted  to  mark  it  as  filed,  will  not  invalidate  the 
notice.  If  the  opposite  party  knows  of  its  berng  in  the  papers,  this  is 
sufficient.    Hohmann  v.  Eiterman,  92. 

Interlineations. 

16.  In  pleadings  and  other  papers.  The  fact  that  words  in  a  defend 
ant's  affidavit  of  merits  are  interlined  before  it  is  sworn  to,  in  order  to 
make  it  conform  more  strictly  with  the  statute,  affords  no  ground  for 
striking  the  affidavit  from  the  files.    Qarrity  v.  Wilcox  et  al.  169. 
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17.  Former  decision.  It  was  said  in  Stanberry  v.  Moore,  56  111.  472, 
that  the  practice  of  making  amendments  by  erasures  and  interlineations 
is  a  bad  one,  and  ought  not  to  be  tolerated ;  that  a  paper  thus  disfigured 
ought  to  be  stricken  from  the  files.  This,  however,  was  not  necessary 
to  be  said,  as  that  matter  was  not  a  point  in  the  case.  The  remark  was 
only  intended  to  indicate  a  better  practice.  Garrity  v.  Wilcox  et  al. 
159. 

Trial  without  similiter. 

18.  The  similiter  to  a  negative  plea  can  be  added  by  the  defendant 
if  he  chooses,  and  there  is  no  error  in  proceeding  to  trial  without  it. 
Going  to  trial  without  objection  is  a  waiver  of  the  right  to  insist  upon 
its  being  added.    Hazen  &  Lundy  v.  Pier  son  <&  Co.  241. 

Postponement  op  trial — absence  op  party. 

19.  Where  a  defendant  is  summoned,  it  is  his  duty  to  be  present 
when  his  case  is  called  for  trial,  in  its  order,  without  further  notice ; 
and  an  affidavit  for  a  postponement  of  the  trial  on  account  of  his  ab- 
sence, which  shows  no  just  reason  for  his  absence,  and  fails  to  show 
that  there  are  any  facts  that  can  be  proved  by  him  which  can  not  be  by 
other  witnesses,  is  wholly  insufficient.    Ibid.  241. 

20.  Where  a  postponement  of  a  trial  was  asked  until  a  certain  hour, 
to  procure  the  attendance  of  the  defendants  as  witnesses  in  their  own 
behalf,  and  refused,  and  the  trial  extended  beyond  the  hour,  and  one  of 
the  defendants  arrived  after  the  hour  and  testified,  it  was  held  no  error 
in  refusing  the  request.    Ibid.  241. 

Argument  op  counsel. 

21.  Restraining  attacks  upon  witnesses  and  parties.  It  is  the  better 
practice  for  the  court  trying  a  case,  to  restrain  all  unwarranted  attacks 
on  the  characters  of  witnesses  and  the  motives  of  parties.  Kepperly  v. 
Mamsden,  354. 

Cause  remanded,  with  directions. 

22.  Duty  of  the  court  below.  Where  a  chancery  cause  is  decided  in 
this  court  upon  the  merits,  the  opinion  finding  that  there  is  no  equity 
in  complainant's  bill,  and  the  cause  is  remanded  for  further  proceedings 
in  conformity  with  the  opinion,  it  is  the  duty  of  that  court  to  dismiss 
the  bill  for  want  of  equity,  and  it  is  error  to  allow  the  complainant  to 
dismiss  it  without  prejudice.     Wadhams  et  al.  v.  Gay,  250. 

Property  taken  prom  plaintipp  in  replevin. 

2-3.    Its  restoration  by  rule  of  court.    See  REPLEVIN,  4. 

Suing  a  party  out  op  his  county. 

24.    In  what  manner  the  defense  availed  of.    See  PLEADINGS,  4. 

PRACTICE  IN  CHANCERY.    See  CHANCERY. 
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PRACTICE  IN  THE  SUPREME  COURT. 
Who  may  assign  error. 

1.  Party  whose  rights  are  not  affected  can  not  be  heard  to  com/plain. 
A  widow  being  in  possession  of  a  portion  of  a  lot  of  ground  as  her 
assigned  dower  in  the  whole  of  it,  the  widow  of  a  former  owner  filed  a 
petition  against  her  and  the  owner  of  the  fee,  and  obtained  a  decree 
assigning  to  her  the  same  part  occupied  by  the  first  named  widow,  who 
was,  by  a  process  of  court,  ejected  from  the  premises,  and  the  complain- 
ant put  in  possession.  From  this  decree  an  appeal  was  prosecuted  to 
the  Supreme  Court,  pending  which  the  appellee  therein  died.  Her 
death  was  suggested  in  the  Supreme  Court,  her  administrator  made  a 
party,  and  the  Supreme  Court  thereupon  reversed  the  decree  and  re- 
manded the  cause.  The  cause  was  re-docketed  in  the  court  below,  and 
a  writ  of  restitution  ordered,  to  restore  the  first  named  widow  to  the 
possession  of  the  premises,  and  that  upon  the  execution  thereof  the 
suit  abate :  Held,  that,  whether  this  decree  was  regular  or  irregular, 
correct  or  erroneous,  the  owner  of  the  fee  can  not  be  heard  to  complain 
against  it.    Stow  v.  Steele,  422. 

2.  A  bidder  at  a  trustee's  sale  of  property,  under  a  trust  deed  which 
has  been  reformed  for  a  mistake,  can  not  assign  for  error  any  matter  in 
the  decree  for  reformation,  or  its  directing  a  deed  to  be  made  without 
redemption,  as  he  has  no  interest  in  these  questions.  Jacobs  v.  Turpin, 
424. 

3.  A  defendant  in  a  chancery  suit  can  not  urge  as  error  a  ruling  as 
to  a  co-defendant,  which  affects  the  rights  of  the  latter  only.  Walker 
et  al.  v.  Abt  et  al.  226. 

4.  Where  parties,  on  their  own  motion,  are  admitted  as  defendants 
to  a  bill  in  chancery,  and  file  a  cross-bill,  which,  upon  final  hearing,  is 
dismissed,  and  they  do  not  appeal,  and  their  names  are  not  mentioned 
in  the  order  allowing  an  appeal  to  other  parties,  and  they  are  not  brought 
into  this  court,  they  can  not  be  allowed  to  assign  errors.  Morse  et  aL 
v.  Smith,  396. 

Error  will  not  always  reverse. 

5.  Improper  evidence.  Even  if  a  witness  is  permitted  to  answer  an 
improper  question,  yet  if  it  appears  that  the  answer  can  have  done  no 
injury  to  the  party  complaining,  the  ruling  of  the  court  in  permitting 
the  question  to  be  answered,  will  not  be  cause  for  a  new  trial.  Creote 
v.  Willey,  444. 

6.  Excluding  proper  evidence.  Where  a  case  is  fairly  submitted  and 
justice  done,  the  judgment  will  not  be  reversed  for  error  in  excluding 
evidence  that  would  not  have  tended  to  change  the  result.  Williams- 
burg City  Fire  Ins.  Go.  v.  Gary,  453. 

7.  Of  improper  instructions.  The  giving  of  an  instruction  slightly 
inaccurate,  but  which,  under  the  facts  of  the  case,  could  not  have 
worked  to  the  prejudice  of  the  party  complaining,  or  have  misled  the 
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Error  will  not  always  reverse.    Continued. 

jury,  will  not  justify  the  reversal  of  the  judgment.     City  of  Chicago 
v.  Hesing,  Admr.  204. 

8.  Where  a  verdict  is  authorized  by  the  evidence  and  any  other 
would  be  unwarranted,  a  judgment  on  it  will  not  be  disturbed  for  error 
in  the  instructions.    Hazen  &  Lundy  v.  Pierson  &  Co.  241. 

9.  Improper  reference  to  master,  as  to  notice.  If  there  be  error,  in 
the  reference  of  a  cause  to  a  master  to  take  evidence  in  a  suit  to  fore- 
close a  deed  of  trust,  as  to  the  notice  to  be  given,  and  he  only  reports 
the  notes  and  deed  of  trust,  and  the  decree  is  entered  upon  them  regard- 
less of  the  report,  the  decree  will  not  be  reversed,  as  the  error  worked 
no  harm.    Hahn  v.  Huber  et  al.  243. 

PRESUMPTIONS. 

Of  law  and  fact. 

1.  In  favor  of  judgment  below.  Where  the  bill  of  exceptions  taken 
in  a  forcible  detainer  suit,  shows  that  a  notice  and  demand  in  writing 
was  read  in  evidence,  but  fails  to  set  out  its  contents,  it  will  be  pre- 
sumed that  it  was  sufficient  to  justify  the  judgment  below.  Hayes  v 
Lawver,  182. 

2.  In  favor  of  a  judgment — where  a  special  count  is  bad,  presump- 
tion that  evidence  was  heard  under  the  common  counts.  See  PLEADING 
AND  EVIDENCE,  7. 

3.  Where  bill  of  exceptions  does  not  purport  to  contain  all  the  evi- 
dence— presumption  in  favor  of  action  of  court  below.  See  EXCEP- 
TIONS AND  BILLS  OF  EXCEPTIONS,  7,  8. 

4.  As  to  the  validity  of  a  tax.     See  TAXATION,  24. 

5.  As  to  payment  of  taxes,  in  the  absence  of  proof  to  the  contrary — on 
application  for  judgment  upon  special  assessment.  See  SPECIAL 
ASSESSMENTS,  13. 

6.  In  favor  of  judgment  upon  special  assessment — that  no  other  taxes 
or  assessments  were  unpaid.     Same  title,  14. 

7.  As  to  sanity  of  testator.     See  EVIDENCE,  32. 

8.  As  to  contracts  made  on  'change — presumed  to  have  been  made  with 
reference  to  the  rules  of  the  board  of  trade.     See  CONTRACTS,  7. 

9.  Guaranty — presumption  from  position  of  name  upon  a  note.  See 
GUARANTY,  1,  2. 

PRINCIPAL  AND  AGENT.    See  AGENCY. 

♦ 

PROCESS. 
Service  by  special  deputy. 

1.  Sufficiency  of  jurat  to  his  return.  Where  a  summons  is  served 
by  a  special  deputy  sheriff,  who  signs  the  sheriff's  name  by  him  as 
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PROCESS.    Service  by  special  deputy.    Continued. 

special  deputy,  and  immediately  follows  a  jurat  of  a  notary  public, 
"subscribed  and  sworn  to  before  me  this,"  etc.,  it  will  be  sufficient,  and 
it  will  be  presumed  that  the  deputy  was  the  party  who  was  sworn  to  the 
return.    Bryan  v.  Driscoll,  415. 

Defective  service  and  return. 

2.     Waived  by  appearance.    See  APPEARANCE,  3. 

PROMISSORY  NOTE. 
Possession  as  evidence  of  ownership.    See  POSSESSION,  1. 

PURCHASERS. 
Purchaser  without  notice. 

1.  Not  affected  by  fraud  of  prior  grantee.    See  FRAUD,  1. 
Purchaser  under  void  deed. 

2.  Takes  no  title.    See  CONVEYANCES,  4. 

Purchaser  of  land  under  execution. 

3.  Of  his  interest  and  rights  before  time  for  redemption  expires.  See 
SALES,  1. 

4.  Right  to  surplus  on  sale  under  prior  deed  of  trust.  See  MORT 
GAGES  AND  DEEDS  OP  TRUST,  12,  13. 

Purchaser  of  a  pledge. 

5.  Of  his  rights,  as  against  the  pledgor.    See  PLEDGE,  3,  4. 
In  respect  to  lost  instrument. 

6.  Bights  of  purchaser  as  against  the  owner.  See  LOST  INSTRU- 
MENTS, 1,  2. 

QUO  WARRANTO. 

How  far  discretionary. 

1.  The  granting  of  leave  to  file  an  information  in  the  nature  of  a 
quo  warranto,  is  in  the  sound  discretion  of  the  court,  but  the  court 
should  not  arbitrarily  refuse  leave,  but  exercise  a  sound  discretion 
according  to  law.    People  ex  rel.  Evans  v.  Callaghan,  128. 

What  sufficient  user  of  an  office. 

2.  To  justifg  an  information.  The  taking  of  the  oath  of  office  by 
one  claiming  to  be  appointed  town  collector,  and  thereby  obligating  the 
party  to  discharge  certain  duties,  is  a  sufficient  user  of  the  office  to 
warrant  an  information  in  the  nature  of  a  quo  warranto.     Ibid.  128. 

RAILROADS. 

Power  to  construct  road. 

1.  When  it  exists.  It  matters  not  whether  certain  railway  companies 
were  empowered  by  their  charters  to  construct  a  railroad  within  the 
city  of  Chicago,  if,  after  their  consolidation,  the  legislature,  by  an 
amendatory  act,  recognizes  the  existence  of  the  consolidated  company 
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and  the  name  adopted,  and  its  authority  so  to  construct  its  road,  as  this 
will  confer  the  power.  McAuley  et  al.  v.  Columbus,  Chicago  and  Indi- 
ana Central  My.  Co.  348. 

2.  Act  construed  as  giving  power  to  construct  road  in  a  city.  A  pro. 
vision  of  an  act  amendatory  of  the  charter  of  a  railway  company,  that 
the  rate  of  speed  at  which  its  trains,  etc.,  may  be  run  in  the  city,  shall 
be  under  the  control  of  the  common  council,  is  a  legislative  recognition 
of  its  right  to  construct  its  road  within  the  city  limits.    Ibid.  348. 

Passengers  on  freight  trains. 

3.  The  law  imposes  no  obligation  on  railroad  companies  to  carry 
passengers  on  freight  trains,  nor  freight  on  passenger  trains.  It  only 
requires  them  to  carry  both,  leaving  them  to  regulate  the  manner  in 
which  it  shall  be  done.    Arnold  v.  Illinois  Central  Railroad  Co.  273. 

RATIFICATION.    See  AGENCY,  4,  5,  6. 

RECEIVER. 

When  properly  appointed. 

1.  Where  a  creditor's  bill  charges  that  the  debtor  has  choses  in 
action,  etc.,  in  his  possession,  and  asks  for  a  discovery,  and  the  debtor 
suffers  the  bill  to  be  taken  as  confessed,  it  is  not  error  to  enjoin  the 
debtor  from  disposing  of  his  property,  and  to  appoint  a  receiver  to 
take  charge  of  the  same.    Runals  v.  Harding  et  al.  75. 

Right  to  bid  in  property. 

2.  A  receiver  of  an  insurance  company,  holding  notes  given  to  the 
company  and  secured  by  deed  of  trust,  has  the  rightful  power  to  bid 
off  the  property  to  save  a  sacrifice.  He  succeeds  to  the  rights  of  the 
company  in  this  respect.    Jacobs  v.  Turpin,  424. 

Suit  by  receiver. 

3.  When  he  may  sue  in  Ms  own  name.    See  PARTIES,  4. 

RECOGNIZANCE. 

Whether  capias  necessary. 

1.  Where  an  indictment  is  found,  and  the  amount  of  bail  fixed,  and 
the  accused  voluntarily  comes  before  the  sheriff,  without  his  having  a 
capias,  and  enters  into  a  recognizance  for  his  appearance,  the  recogni- 
zance will  be  good  and  binding.    Peacock  et  al.  v.  The  People,  331. 

Of  the  sum  for  which  to  be  taken. 

2.  If  a  sheriff,  in  a  criminal  proceeding,  takes  recognizance  for  a 
larger  sum  than  is  fixed  by  the  court,  it  will  be  a  nullity ;  but  this  fact 
must  be  shown  in  defense.    Ibid.  331. 

Judgment  of  forfeiture. 

3.  Its  requisites.  The  proper  course,  on  default  in  the  performance 
of  the  conditions  of  a  recognizance,  is,  to  enter  a  judgment  declaring 
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the  same  forfeited.    It  is  not  required  that  it  should  be  for  the  recovery 
of  any  sum  of  money  whatever.    Peacock  et  al.  v.  The  People,  331. 

Scire  facias — amendable. 

4.  A  scire  facias  on  a  recognizance,  being  both  process  and  declar- 
ation, is  subject  to  the  same  rules  of  amendment  as  declarations  in 
other  cases.  The  proceeding  is  not  criminal  in  its  nature,  but  to  en- 
force  the  payment  of  money  due  on  a  contract.    Ibid.  331. 

Sheriff's  return — amendable. 

5.  To  obviate  plea.  If  the  sureties  in  a  recognizance  plead  to  a  scire 
facias  thereon,  that  there  is  no  return  of  nihil  indorsed  on  the  writ  as 
to  the  principal,  the  court  may  allow  an  amendment  of  the  return,  and 
thereby  obviate  the  plea.    Ibid.  331. 

Defenses  and  requisites  of  pleading. 

6.  Pleas  of  nil  debet  and  denying  execution  not  proper.  Where  a 
recognizance  is  returned  to  and  filed  in  the  office  of  the  clerk  of  the 
circuit  court,  it  becomes  a  record  of  that  court,  and,  therefore,  pleas  to 
a  scire  facias  issued  thereon,  that  the  defendants  did  not  make  and  exe- 
cute the  recognizance,  and  nil  debet,  are  not  proper.    Ibid.  331. 

7.  Duress  of  principal  not  good  as  to  surety.  A  surety  can  not  plead 
the  duress  of  his  principal,  in  a  recognizance,  as  a  discharge  of  his  own 
liability.    Ibid.  331. 

8.  Plea  of  duress.  A  plea  to  a  scire  facias  upon  a  recognizance, 
that,  at  the  time  of  entering  into  the  recognizance,  the  principal  was  not 
in  the  legal  custody  of  the  sheriff  taking  the  same,  upon  any  indict- 
ment, or  upon  any  process  of  capias  ordered  to  be  issued  against  the 
principal  by  authority  of  law,  is  bad  on  demurrer,  as  no  order  is  re- 
quired for  issuing  a  capias  against  one  indicted,  and  as  not  showing 
wherein  the  imprisonment  by  the  sheriff  was  unlawful.    Ibid.  331. 

9.  False  representations  by  sheriff  as  to  principal  being  in  legal  cus- 
tody. A  plea  by  the  sureties  to  a  scire  facias  on  a  recognizance,  that 
the  principal  and  sureties  entered  into  the  same  under  the  false  and 
fraudulent  representations  of  the  sheriff  that  the  principal  was  then  in 
his  legal  custody  and  confined  in  jail  under  due  process  of  law,  whereas 
such  was  not  the  fact,  negativing  the  truth  of  the  representations,  is 
manifestly  insufficient,  as  the  representations  relate  to  a  legal  question, 
of  which  the  defendants  are  required  to  judge  for  themselves.  Ibid. 
331. 

Evidence  under  nul  tiel  record. 

10.  Under  the  plea  of  nul  tiel  record  to  a  scire  facias  on  a  recogni- 
zance, if  the  recognizance  of  record  and  a  judgment  of  forfeiture  are 
given  in  evidence,  this  will  be  sufficient  to  authorize  a  judgment  for  the 
people.    Ibid.  331. 
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RECORDING  ACT. 
Recording  void  deed  of  trust. 

1.  May  afford  notice  to  subsequent  purchaser.  A  deed  of  trust  exe- 
cuted by  a  married  woman,  her  husband  not  uniting  therein,  to  secure 
the  purchase  money  due  on  the  premises,  though  void  as  a  conveyance* 
is,  nevertheless,  an  instrument  in  writing  relating  to  real  estate,  and 
when  recorded  is  constructive  notice,  to  all  subsequent  purchasers,  of 
the  lien  of  the  original  vendor  upon  the  same  for  the  unpaid  price. 
Morrison  v.  Brown,  562. 

REDEMPTION". 
Junior  mortgagee. 

Of  his  right  to  redeem  from  sale  under  prior  mortgage,  and  of  the 
rights  of  the  mortgagor.  See  MORTGAGES  AND  DEEDS  OF 
TRUST,  6,  7. 

RELEASE  OF  SURETY.    See  SURETY,  1,  2. 

REMANDMENT  OF  CAUSE. 
With  directions. 

Duty  of  court  below.    See  PRACTICE,  22. 

REMEDIES 

Falsely  assuming  to  be  an  agent. 

1.  Remedy  in  case.  The  remedy  against  one  for  falsely  assuming 
to  act  as  agent  of  an  individual  or  a  public  corporation,  is  an  action  on 
the  case  and  not  on  the  contract  made  by  him.  Hancock  v.  Tunker 
et  al.  208. 

Re-possessing  op  one's  own  property. 

2.  Where  a  party  is  a  mere  intruder  upon  the  possession  of  another, 
the  latter  will  have  the  right  to  repossess  himself  peaceably  if  he  can, 
and  take  measures  to  keep  the  intruder  from  re-entering.  Per  Breese,  J. 
Brown  v.  Smith,  291. 

Regaining  possession  by  force. 

3.  A  landlord  has  no  right  to  employ  force  and  violence  to  regain 
possession  of  his  land,  although  such  possession  may  be  wrongful,  but 
must  evict  by  forcible  entry  and  detainer,  or  by  action  of  ejectment. 
Doty  v.  Burdick,  473. 

Expulsion  of  member  of  corporation. 

4.  Of  the  proper  remedy  therefor.    See  INJUNCTIONS,  2. 

Neglect  of  sheriff  to  pay  over  money. 

5.  Whether  the  statutory  remedg  applicable.  See  OFFICE  AND 
OFFICERS,  8. 

Neglect  to  open  street  in  reasonable  time. 

6.  Remedy  by  mandamus.   See  MANDAMUS,  1. 
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REMEDIES.     Continued. 

Lost  instruments. 

7.  Remedy  of  the  owner.,  as  against  third  persons.  See  LOST  IN- 
STRUMENTS, 1. 

REMOTE  AND  PROXIMATE  CAUSE. 

In  respect  to  damage  done. 

1.  Where  a  horse  with  a  cutter  became  frightened. and  ran  away, 
and,  in  passing  where  a  team  was  hitched  to  a  post  set  by  a  city  for  a 
hitching  .post,  frightened  the  team  and  caused  them  to  break  the  post 
and  run,  and  they,  after  running  some  distance,  ran  over  a  person  in 
the  street  and  injured  him,  it  was  held,  in  an  action  by  him  against  the 
city,  that  the  injury  was  too  remote  and  was  not  the  proximate  conse- 
quence of  the  defect  in  the  post,  and  that  the  city  was  not  liable.  City 
of  Rockford  v.  Tripp,  247. 

REPLEVIN 
Op  the  pleadings  in  the  action. 

1.  Matter  of  inducement  and  not  traversable.  Where  a  plea,  in  an 
action  of  replevin,  sets  up  an  execution  against  a  third  party,  and  a  levy 
by  the  defendant,  as  an  officer,  of  such  execution  upon  the  goods  in 
dispute  as  the  property  of  such  third  party,  and  avers  that  the  goods  in 
dispute  were  the  property  of  such  third  party,  and  were  not  the  property 
of  the  plaintiff,  the  averments  as  to  the  execution  and  levy  are  mere 
matters  of  inducement,  which  may  be  treated  as  surplusage,  and  still 
the  plea  would  present  a  good  defense  to  the  action.  Lamping  Bros. 
v.  Payne,  463. 

2.  By  a  general  demurrer  to  such  a  plea,  the  plaintiff  confesses  that 
the  goods  in  question  are  not  his,  as  claimed  in  his  declaration,  but  are 
the  goods  of  another;  and  that  being  so,  the  action  can  not  be  main- 
tained, and  it  is  unimportant  whether  the  defendant,  as  to  the  one  con- 
fessed to  be  the  owner,  has  a  lawful  right  to  meddle  with  the  goods  or 
not.    Ibid.  463. 

Of  an  alternative  judgment. 

3.  Construction  of  the  statute.  Section  22,  chapter  119,  Revised 
Statutes  of  1874,  page  853,  applies  only  to  cases  where  the  general  prop- 
erty is  in  the  plaintiff,  and  the  defendant  shows  a  special  property,  con- 
sisting of  a  right  to  hold  the  property  as  against  the  plaintiff  only  for  a 
certain  sum  of  money,  as,  where  the  defendant  shows  special  property 
by  a  levy  of  afi.fa.  against  the  plaintiff,  or  where  he  holds  the  property 
by  virtue  of  some  lien,  as  a  carrier,  warehouseman  or  otherwise.  Ibid. 
463. 

Restoration  op  property  to  plaintiff. 

4.  By  rule  of  court.  Where  property  is  replevied  before  a  justice 
of  the  peace,  and  an  appeal  taken  to  the  circuit  court,  if  the  defendant 
in  replevin  and  another  take  the  same  from  the  plaintiff  and  place  it 
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REPLEVIN.    Restoration  of  property  to  plaintiff.    Continued. 
beyond  his  reach,  the  circuit  court  will  have  the  rightful  power  to  en- 
ter a  rule  upon  them  to  restore  it  to  the  plaintiff,  and  punish  them  by 
fine  and  imprisonment  for  disobedience.*    Knott  v.  The  People,  532. 

RES  ADJUDICATA. 

AS  TO  SPECIAL  ASSESSMENTS. 

Conclusiveness  of  judgment  of  confirmation.  See  SPECIAL  ASSESS- 
MENTS, 7,  8. 

RESCISSION  OF  CONTRACTS.    See  CONTRACTS,  16. 

RETURN  ON  PROCESS. 

BY  SPECIAL  DEPUTY. 

Sufficiency  of  the  jurat.    See  PROCESS,  1. 

RIGHT  OF  WAY.    See  EMINENT  DOMAIN. 

ROADS.     See  HIGHWAYS. 

ROAD  AND  BRIDGE  TAX.    See  TAXATION,  3,  4,  5. 

SALES. 
Judicial  sales. 

1.  Purchaser  cf  land  under  execution — of  his  interest  and  rights  be- 
fore time  for  redemption  expires,  f  A  judgment  creditor  has  a  general 
lien  on  all  the  real  estate  of  his  judgment  debtor  in  the  county  where 
the  judgment  is  obtained,  but  upon  his  becoming  the  purchaser  of  a 
tract  under  his  execution,  the  general  lien  is  narrowed  down  to  a  speci- 
fic one  in  the  land  sold,  of  as  high  a  dignity  as  if  created  by  a  mortgage, 
but  he  is  not  the  absolute  owner  until  after  the  expiration  of  fifteen 
months.    Hart  et  al.  v.  Wingart,  282. 

2.  Distribution  of  proceeds  of  sales  on  execution.  Sec.  13,  of  ch.  77, 
R.  S.  1874,  entitled  "  Judgments  and  Executions,"  which  requires  a 
distribution  of  the  proceeds  of  sales  under  execution,  pro  rata,  on  the 
several  executions,  according  to  their  amounts,  has  no  application  to 
sales  of  personal  property,  but  relates  solely  to  sales  of  real  estate, 
where  the  liens  of  the  judgments  are  concurrent.  Lawrence  et  al.  v. 
Mclntire,  399. 

Sale  under  deed  of  trust. 

3.  Time  for  paying  bid,  and  when  no  money  need  be  paid.  See 
MORTGAGES  AND  DEEDS  OF  TRUST,  10,  11. 

*See,  also,  Tfie  People  ex  rel.  v.  Neill  et  al.  74  111.  68. 

f  A  purchaser  of  land  at  an  execution  sale  acquires  no  interest  in  the  land 
before  the  expiration  of  the  time  allowed  for  redemption,  which  can  be 
levied  on  and  sold  on  an  execution  against  him.  Bowman  v.  The  People, 
for  use  of  Hoxsey,  82  111.  246. 
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SCIRE  FACIAS. 
On  recognizance. 

Is  amendable.    See  RECOGNIZANCE,  4. 

SET-OFF. 
Whether  allowable. 

1.  As  to  expenses  incurred  to  remove  an  apparent  incumbrance  on 
land  bought.  Where  real  estate  is  bought  under  a  warranty  deed,  and 
there  is  an  apparent  incumbrance  found  not  satisfied  of  record,  and  the 
grantor  proposes  to  allow  the  expenses  of  removing  the  same,  a  plea  of 
set-off  as  to  such  expenses,  to  a  suit  upon  notes  given  for  the  purchase 
money,  which  fails  to  show  that  the  defendant  accepted  the  offer  and 
expended  his  time  and  money  on  the  faith  of  it,  and  shows  no  consider- 
ation for  the  promise,  and  does  not  distinctly  aver  that  the  amount  of 
the  proposed  set-off  is  then  due  and  unpaid,  is  substantially  defective. 
McCord  v.  Crooker,  556. 

Allowance  of  set-off  sworn  to. 

2.  Judgment  for  residue  of  plaintiff's  claim  without  a  trial.  See 
PRACTICE,  9. 

SHEEP  WITH  CONTAGIOUS  DISEASE. 
Liability  of  owner.     See  ANIMALS,  1. 

SHERIFF.    See  OFFICE  AND  OFFICERS,  7,  8. 

SPECIAL  ASSESSMENTS. 
Legislative  power. 

1.  The  constitution  gives  the  General  Assembly  express  authority  to 
invest  the  corporate  authorities  of  cities,  towns  and  villages  with  power 
to  make  local  improvements  by  special  assessments,  or  by  special  taxa- 
tion of  contiguous  property,  or  otherwise.  People  ex  rel.  Miller  v. 
Sherman  et  al.  165. 

Extent  of  assessments. 

2.  In  respect  to  the  entire  cost  of  the  improvement.  Under  both  the 
constitution  and  the  general  law,  local  improvements  may  be  made 
wholly  or  in  part  by  special  assessments,  as  the  corporate  authorities 
of  the  municipality  may,  by  ordinance,  prescribe.     Ibid.  165. 

Whether  for  more  than  one  improvement. 

3.  For  water  works  for  whole  village.  An  ordinance  for  a  connected 
system  of  water  works  for  the  whole  village  does  not  provide  for  but 
one  local  improvement,  and  is  not  invalid  as  embracing  separate  and 
distinct  improvements.    Ibid.  165. 

Who  may  make  special  assessments. 

4.  And  herein,  who  a.  e  corporate  authorities  of  a  town.  The  supervi- 
sor and  assessor  of  a  town  are  the  corporate  authorities  of  the  town  to 
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SPECIAL  ASSESSMENTS. 
"Who  may  make  special,  assessments.     Continued. 

make  special  assessments  for  local  improvements,  within  the  meaning 
of  the  constitutional  provision,  article  9,  section  9.  People  ex  rel.  Hack 
v.  Gage  et  al.  486. 

5.  To  condemn  lands  for  park.  The  supervisor  and  assessor  of  the 
town  of  North  Chicago  have  the  power  to  make  special  assessments 
upon  property  benefited,  for  the  purpose  of  condemning  land  within 
their  town  to  be  added  to  Lincoln  Park,  although  a  small  part  of  the 
park  is  situated  in  Lake  View.    Ibid.  486. 

In  respect  to  the  park  in  West  Chicago. 

6.  Measure  of  damages — what  is  "the  cost  of  the  improvement."  The 
net  damages  for  taking  property  for  the  park  and  boulevards  in  West 
Chicago,  are  the  amounts  required  to  be  paid  to  the  owners  for  the  tak- 
ing of  their  land,  and  this  is  the  cost  which  is  meant  in  the  provision 
of  the  statute  limiting  the  amount  of  the  cost  of  the  improvement.  But 
even  if  the  assessment  exceeded  the  sum  limited,  the  objection  should 
be  made  before  confirmation.  Andrews  v.  The  People  ex  rel.  Ramsey, 
529. 

Judgment  of  confirmation. 

7.  How  far  conclusive — as  to  extent  of  benefits.  It  is  too  late,  on  ap- 
plication for  judgment  against  lands  for  special  assessments,  to  insist 
that  the  property  is  not  benefited  to  the  amounts  assessed  thereon.  The 
judgment  confirming  the  assessment  is  conclusive  upon  the  question, 
and  can  not  be  attacked  collaterally.    Ibid.  529. 

8.  The  confirmation  of  a  special  assessment  by  the  county  court  up- 
on the  report  of  the  commissioners,  is  conclusive  until  reversed.  It  is 
res  adjudicata,  and  can  not  be  questioned  on  application  for  judgment. 
Chicago  and  Northwestern  By.  Co.  v.  The  People  ex  rel.  Miller,  467. 

Application  for  judgment. 

9.  Of  the  notice — its  sufficiency.  A  separate  notice  of  application  for 
judgment  against  property  for  delinquent  special  assessments,  from 
that  in  respect  to  the  general  taxes,  is  not  invalid.  The  notice  may 
embrace  both,  or  separate  notices  may  be  given,  in  the  discretion  of  the 
collector.    People  ex  rel.  Miller  v.  Sherman  et  al.  165. 

10.  Under  the  acts  relating  to  the  park  and  boulevards  in  West  Chi- 
cago, and  assessments  therefor,  on  application  for  judgment  for  unpaid 
assessments,  a  notice  of  the  application  published  three  times,  for  three 
successive  weeks,  is  all  that  the  statute  required.  Andrews  v.  The 
People  ex  rel.  Pumsey,  529. 

11.  Finding  of  the  court — as  to  due  notice.  Where  the  court,  in  its 
judgment  against  real  estate  for  special  assessments,  finds  that  due  no- 
tice, as  required  by  law,  has  been  given  of  the  application,  this  will 
afford  prima  facie  evidence  that  the  proper  notice  was  given,  and  the 


INDEX.  693 


SPECIAL  ASSESSMENTS.    Application  foii  judgment.    Continued. 
absence  of  the  notice  from  the  record  is  not  sufficient  to  rebut  such 
finding.     Prout  v.  The  People  ex  rel.  Miller,  154. 

12.  Of  the  collector's  oath.  The  collector's  oath,  in  an  application 
for  judgment  against  lands  for  special  assessments,  attached  to  his  re- 
port, that  it  is  a  true  and  correct  record  of  delinquent  lands  and  lots  in 
the  village  of  E,  within  the  county  of  C,  upon  which  he  has  been  un- 
able to  collect  the  special  assessments,  printer's  fees  and  other  costs 
charged  therein,  as  required  by  law,  for  the  year  therein  set  forth — that 
said  special  assessments  now  remain  due  and  unpaid,  as  he  verily  be- 
lieves— was  held  sufficient.  There  being  no  taxes,  it  was  not  necessary 
to  state  that  the  application  was  for  the  sale  of  the  lands  for  tames  and 
assessments.  Chicago  and  North  western  Ry.  Co.  v.  The  People  ex  rel. 
Miller,  467. 

13.  Where  the  affidavit  of  the  collector,  on  application  for  judgment 
against  lands,  omits  to  name  taxes  as  due  thereon,  but  only  mentions 
special  assessments,  it  will  be  presumed  that  the  taxes  have  been  paid, 
in  the  absence  of  proof  to  the  contrary ;  and  the  omission  of  the  word 
"taxes"  will  not  vitiate  the  affidavit.  Prout  v.  The  People  ex  rel.  Mil- 
ler, 154. 

14.  Requisites  of  record — presumption.  Where  the  record,  in  an 
application  for  judgment  for  a  special  assessment,  shows  the  amount  of 
such  assessment  and  the  costs,  and  then  a  statement  of  the  total  amount, 
in  the  absence  of  proof  to  the  contrary,  it  will  be  presumed,  in  favor  of 
the  judgment,  that  there  were  no  other  taxes  or  assessments  unpaid 
against  the  land.     Ibid.  154. 

15.  Omission  of  tract  does  not  defeat  the  application  for  judgment. 
While  the  Revenue  Law  may  demand  correctness  in  a  proceeding  for 
judgment  against  delinquent  lands,  still,  it  was  never  designed  that  the 
whole  taxes  and  assessments  should  be  defeated  by  the  mere  omission 
of  a  tract  of  land  or  a  lot  from  the  list.  Chicago  and  Northwestern  Ry. 
Co.  v.  The  People  ex  rel.  Miller,  467. 

Consolidation  of  several  assessments. 

16.  The  consolidation  of  several  separate  and  distinct  special  assess- 
ments against  various  tracts  of  land  into  one  proceeding,  when  reported 
for  confirmation,  when  each  lot  of  land  appears  only  once  in  the  rolls, 
does  not  invalidate  the  proceeding  so  as  to  defeat  an  application  for 
judgment  thereon.  Even  if  this  was  error,  it  could  not  be  reached  in  a 
collateral  proceeding.    Prout  v.  The  People  ex  rel.  Miller,  154. 

SPECIAL  DAMAGES. 

Must  be  alleged. 

In  order  to  be  proven.    See  PLEADING  AND  EVIDENCE,  4. 
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SPECIAL  DEPUTY. 
Of  his  return  on  process. 

Sufficiency  of  the  jurat.    See  PROCESS,  1. 

SPLITTING  A  CAUSE  OF  ACTION.    See  ACTIONS,  4. 

STATUTES. 

Of  the  passage  of  laws. 

1.  Amending  the  title — what  majority  required.  The  constitutional 
requirement  that  in  order  to  the  proper  passage  of  a  bill,  with  an  ap- 
propriate title,  there  must  be  a  favorable  vote  by  a  majority  of  all  the 
members  elected  to  each  house,  does  not  apply  to  the  adoption  of  a  dif- 
ferent or  amended  title  to  the  act  after  the  bill  has  passed.  Such  new 
title  may  be  adopted  by  a  majority  of  a  mere  quorum.  Johnson  v.  The 
People,  431. 

2.  Expressing  object  of  bill  in  title.  The  constitution  does  not  pro- 
vide that  the  subject  of  a  bill  shall  be  specifically  and  exactly  expressed 
in  the  title,  but  any  expression  in  the  title  which  calls  attention  to  the 
subject  of  the  bill,  although  in  general  terms,  will  be  sufficient.  The 
general  expression  of  licenses  in  a  title  will  embrace  a  bill  relating  to 
licenses  for  the  sale  of  intoxicating  liquors.    Ibid.  431. 

Supplemental  or  amendatory  acts. 

3.  Whether  they  must  be  submitted  to  a  vote  of  the  people.  Where,  by 
a  vote  of  the  people,  under  the  original  Park  Act,  the  park  commis- 
sioners became  corporate  authorities,  for  the  purpose  of  constructing 
and  maintaining  certain  public  improvements,  it  was  held,  that  the 
legislature  might  regulate  and  modify  their  powers  and  duties  without 
submitting  the  supplemental  act  to  a  vote.  Andrews  v.  The  People  ex  rel. 
Bumsey,  529. 

Local  and  special  laws. 

4.  In  respect  to  the  incorporation  of  cities,  etc. — constitutional  pro- 
hibition. Section  20  of  article  4  of  the  constitution  of  1870,  prohibits 
the  passing  of  "  any  local  or  special  law  incorporating  cities,  towns  or 
villages,  or  changing  or  amending  the  charter  of  any  town,  city  or  vil 
lage."  This  prohibition  is  equivalent  to  a  command  that  general  laws 
alone  shall  be  enacted  for  the  purposes  named.  Nor  is  any  distinction 
made  between  "  incorporating  "  and  "changing  and  amending  charters  " 
— whether  one  or  the  other,  or  both,  shall  be  sought  to  be  done,  it  can 
not  be  by  a  "local  or  special  law,"  and  must  be  done  by  a  "general 
law."     People  ex  rel.  Miller  v.  Cooper  et  al.  585. 

5.  Under  this  prohibition,  it  is  not  competent  for  the  General  Assem- 
bly to  create  or  perpetuate  by  law  any  dissimilarity  in  the  character  of 
organizations  or  powers,  in  municipalities  of  the  same  class  or  grade. 
Ibid.  585. 

6.  This  does  not,  however,  imply  that  there  shall  be  no  liberty  in 
the  citizens'  of  localities  of  sufficient  population  to  render  it  desirable 


INDEX.  695 


STATUTES.    Local  and  special  laws.    Continued. 

to  become  incorporated  as  a  city,  town  or  village,  to  do  so  or  not,  as 
they  may  elect;  or  that  such  municipalities  incorporated  under  special 
charters  prior  to  the  constitution  of  1870,  may  not  elect  to  change  their 
charters  for  the  provisions  of  the  general  law.  People  ex  rel.  Miller  v. 
Cooper  et  al.  585.  ' 

7.  Nor  does  the  prohibition  have  any  application  to  the  character  of 
the  ordinances  that  may  be  adopted  by  municipalities  properly  incor- 
porated, and  which  are  within  their  unquestioned  powers.  It  merely 
restricts  the  General  Assembly  in  the  enactment  of  laws  for  charters  or 
for  changing  or  amending  charters,  and  in  nowise  affects  the  munici- 
pality in  exercising  or  not  exercising  the  powers  with  which  it  is  law- 
fully invested.    Ibid.  585. 

8.  In  considering  this  prohibition  of  the  constitution,  regard  must 
be  had  to  the  substance,  not  to  the  mere  form,  given  to  the  enactment, 
as  determining  its  constitutionality.  If  the  act  must  necessarily  pro- 
duce a  result  clearly  forbidden  by  the  constitution,  it  can  not  be  upheld, 
whatever  may  be  its  form  or  profession.    Ibid.  585. 

9.  So,  if  the  General  Assembly  should,  by  one  or  many  enactments, 
authorize  the  incorporation  of  every  city,  every  town,  or  every  village, 
with  a  distinct  and  dissimilar  organization  and  powers,  such  enactment 
or  enactments  would  be  within  the  constitutional  prohibition  of  "  local 
or  special  legislation,"  although  having  the  form  of  general  laws. 
Ibid.  585. 

10.  As  a  consequence,  if  an  act,  whatever  its  profession  as  to  being 
a  general  law,  must  necessarily  result  in  establishing  dissimilarity  in 
the  powers  and  modes  of  different  cities  in  the  levy  and  collection  of 
taxes,  then  the  law  conferring  these  powers  and  prescribing  these  modes 
will  be  regarded  as  within  the  prohibition.    Ibid.  585. 

11.  A  city  can  not  be  vested  with  discretionary  power  to  collect 
taxes,  as  provided  by  either  of  two  laws  which  provide  different  officers 
and  prescribe  different  methods  for  that  purpose.    Ibid.  585. 

12.  Defined.  General  laws  are  those  which  relate  to  or  bind  all 
within  the  jurisdiction  of  the  law-making  power,  limited  as  that  power 
may  be  in  its  territorial  operation,  or  by  constitutional  restraint.  Ibid. 
585. 

13.  A  law  can  not  be  general,  in  any  correct  sense  of  the  term,  but 
must  be  "local  or  special,"  which,  by  reason  of  a  local  option,  is  re- 
pealed, or,  what  is  practically  the  same  thing,  has  its  vitality  as  a  law 
suspended  in  one  locality  where  exists  a  proper  subject  matter  on  which 
to  operate,  but  remains  in  full  force  and  vigor  in  another  locality  of 
precisely  the  same  kind, — or,  in  the  same  locality,  is  law  or  not  law,  as 
shall  suit  the  changing  fancies  of  the  local  authority.    Ibid.  585. 
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Whether  part  of  an  act  may  stand. 

14.  Another  part  being  unconstitutional.  If  a  statute  attempts  to 
accomplish  two  or  more  objects,  and  is  void  as  to  one,  it  may  still  be  in 
every  respect  complete  and  valid  as  to  the  other.  People  ex  rel.  Miller 
v.  Cooper  et  al.  585. 

15.  But  if  its  purpose  is  to  accomplish  a  single  object  only,  and 
some  of  its  provisions  are  void,  the  whole  must  fall  unless  sufficient 
remains  to  effect  the  object  without  the  aid  of  the  invalid  portion.  Ibid. 
585. 

16.  And  if  they  are  so  mutually  connected  with  and  dependent  on 
each  other,  as  conditions,  considerations  or  compensations  for  each 
other,  as  to  warrant  the  belief  that  the  legislature  intended  them  as  a 
whole,  and  if  all  could  not  be  carried  into  effect,  the  legislature  would 
not  pass  the  residue  independently,  then,  if  some  parts  are  unconstitu- 
tional, all  the  provisions  which  are  thus  dependent,  conditional  or  con- 
nected must  fall  with  them.    Ibid.  585. 

Construction  of  statutes. 

17.  General  rule.  Courts  are  not  confined  to  the  literal  meaning  of 
words  in  a  statute,  in  its  construction,  but  the  intention  may  be  collected 
from  the  necessity  or  cause  of  the  act,  and  its  words  may  be  enlarged 
or  restricted  according  to  its  true  intent.     Castner  et  al.  v.  Walrod,  171. 

Statutes  construed. 

18.  Appearance — of  the  mode  of  entering  an  appearance  on  an  appeal 
from  a  justice  of  the  peace.  The  statute  construed  in  Eohmann  v. 
Eiterman,  92.    See  APPEARANCE,  1,  2. 

19.  Continuance — absence  of  a  party  as  a  member  of  the  legislature. 
Construction  of  the  statute.  Wicker  et  al.  v.  Boynton  et  al.  545.  See 
CONTINUANCE,  2. 

20.  Distribution  of  proceeds  of  sale  on  execution  among  several  exe- 
cutions. The  statute  construed  in  Lawrence  et  al.  v.  McLntire,  399.  See 
SALES,  2. 

21.  Exemption  of  wages  from  garnishment — statute  extends  to  non- 
residents. Mineral  Point  B.  R.  Co.  v.  Barron,  365.  See  GARNISH- 
MENT, 2. 

22.  Neglect  of  sheriff  to  pay  over  money — of  the  remedy.  Section  23, 
ch.  125,  Rev.  Stat.  1874,  construed  in  Custer  v.  Agnew,  194.  See  OFFICE 
AND  OFFICERS,  8. 

23.  Of  an  alternative  judgment  in  replevin.  The  statute  construed 
in  Lamping  Bros.  v.  Payne,  463.    See  REPLEVIN,  3. 

24.  Road  and  bridge  tax — of  the  limitation  as  to  amount,  and  herein, 
of  the  tax  payable  in  labor  and  that  payable  in  money.  The  statute  con- 
strued in  Mee  et  al.  v.  Paddock  et  al.  494.    See  TAXATION,  4,  5. 
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25.  Limitations — actions  barred  in  other  States  are  also  barred  in 
this  State.  Construction  of  the  statute.  Hyman  v.  Bayne,  256.  See 
LIMITATIONS,  2,  3,  4. 

26.  Limitations — saving  in  favor  of  infants — act  of  1839  construed 
as  to  its  application  to  females.  Kilgour  v.  Gockley,  109.  See  LIMI- 
TATIONS, 6. 

27.  Limitations — absence  from  the  State — non-residents.  The  statute 
construed  in  Hyman  v.  Bayne,  256.     See  LIMITATIONS,  1. 

SUB-CONTRACTORS. 
Lien  for  labor  and  materials.    See  LIENS,  4. 

SURETY. 

Release  op  surety. 

1.  By  failure  to  present  debt  against  estate  of  deceased  principal. 
The  statute  providing  that,  where  the  principal  maker  of  a  joint  note 
dies,  the  payee  or  assignee  shall  present  the  same  against  the  estate  of 
the  decedent  for  allowance,  and  that,  upon  a  failure  to  do  so,  the  sure- 
ties  shall  be  released,  is  not  a  mere  statute  of  limitations.  On  the  con- 
trary, the  statute  forms  a  part  of  the  contract,  upon  which  the  sureties 
have  a  right  to  rely,  even  in  case  of  a  note  payable  to  the  trustees  of 
schools ;  and  if  the  note  is  not  presented  within  the  time  limited  by  the 
statute,  the  sureties  will  be  released.    House  v.  Trustees  of  Schools,  36S. 

2.  Bank  not  appropriating  deposit  of  principal.  The  fact  that  the 
principal  in  a  note  payable  to  a  bank  has  funds  on  deposit  in  the  bank 
after  the  maturity  of  the  note,  and  before  suit  on  the  note,  exceeding  the 
sum  due  thereon,  and  the  bank  does  not  appropriate  the  same  to  its 
payment,  does  not  discharge  the  surety.  Voss  v.  The  German  American 
Bank  of  Chicago,  599. 

TAXATION. 

Municipal  taxation. 

1.  Constitutionality  of  the  "  city  tax  act"  of  April  15,  1873.  The 
act  entitled  "An  act  in  regard  to  the  assessment  of  property,  and  the 
levy  and  collection  of  taxes  by  incorporated  cities  in  this  State,"  ap- 
proved April  15, 1873, known  as  the  "city  tax  act,"  is  a  "local  or  special 
law,"  within  the  meaning  of  that  clause  of  the  constitution  which  pro- 
hibits to  the  General  Assembly  the  passing  of  "  any  local  or  special 
law  incorporating  cities,  towns  or  villages,  or  changing  or  amending 
the  charter  of  any  town,  city  or  village,"  and  is  therefore  unconstitu- 
tional and  void.     People  ex  rel.  Miller  v.  Cooper  et  al.  585. 

2.  Former  decision.  The  rulings  in  Spring  et  al.  v.  The  Collector 
of  the  City  of  Olney,  78  111.  101,  in  so  far  as  they  are  inconsistent  with 
the  decision  in  this  case  holding  the  "city  tax  act"  to  be  unconstitu- 
tional, are  overruled.    Ibid.  585. 
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TAXATION.     Continued. 
Road  and  bridge  tax, 

3.  When  payable  to  city  authorities.  It  is  the  duty  of  the  collector 
to  pay  to  the  treasurer  of  an  incorporated  city  or  town,  that  portion  of 
the  taxes  levied  in  the  town,  by  the  commissioners  of  highways,  on  the 
taxable  property  within  the  city,  for  road  and  bridge  purposes,  under 
sec.  120,  ch.  121,  Rev.  Stat.  1874,  and  if  he  refuses  to  pay  the  same  to 
the  city  it  may  be  collected  by  suit  on  his  bond.  Baird  et  al.  v.  The 
People,  use,  etc.,  387. 

4.  Limited  to  forty  cents  on  the  $100.  Under  section  120  of  the 
Road  and  Bridge  Act  of  Rev.  Stat,  of  1874,  the  commissioners  of  high- 
ways can  not  levy  a  tax  exceeding  forty  cents  on  each  $100  valuation 
of  property,  for  making  and  repairing  bridges,  etc.,  except  authorized 
by  a  vote  of  the  people  of  the  town,  and  if  they  attempt  to  do  so,  the 
excess  may  be  enjoined.    Mee  et  al.  v.  Paddock  et  al.  494. 

5.  Of  the  tax  payable  in  labor  and  that  payable  in  money — construc- 
tion of  the  statute.  The  tax  which  the  commissioners  of  highways  are 
authorized  to  levy,  not  exceeding  forty  cents  on  the  $100,  under  section 
16  of  the  Road  Law,  Rev.  Stat.  1874,  is  payable  in  labor  on  the  high- 
ways, while  that  authorized  under  section  120  is  a  money  tax,  to  be  col- 
lected as  other  taxes.    Ibid.  494.  , 

Capital  stock  of  corporations. 

6.  Defined.  The  words  "capital  stock,"  as  used  in  the  Revenue  Law 
with  respect  to  the  assessment  of  corporations,  means  all  the  property 
belonging  to  a  corporation,  whether  tangible  or  intangible,  and  of  what- 
ever nature  or  kind,  and  it  must  be  valued  under  this  designation  for 
the  purpose  of  taxation.  The  deduction  of  tangible  property  is  required 
merely  to  avoid  double  taxation.  This  being  avoided,  it  matters  not 
whether  the  balance  left  entirely  represents  the  value  of  intangible 
property,  or  in  part,  also,  represents  tangible  property  omitted  to  be 
assessed.    Pacific  Hotel  Go.  v.  Lieb  et  al.  602.  j 

7.  Listing  of  capital  stock  not  essential  to  its  taxation.  A  listing  of 
the  capital  stock  of  a  corporation  or  association  created  under  the  laws 
of  this  State,  including  its  franchise,  either  by  the  corporation  or  the 
local  assessor,  is  not  an  essential  prerequisite  to  its  valuation  by  the 
State  Board  of  Equalization,  and  such  valuation,  without  such  listing 
and  returns  thereof  made,  will  not  render  a  tax  levied  thereon  void. 
Ibid.  602. 

8.  Duty  of  local  assessor  in  regard  to  capital  stock.  The  local  asses- 
sor is  not  required  to  fix  any  valuation  on  the  capital  stock  of  corpora- 
tions and  associations,  but  the  matters  required  to  be  returned  by  him 
are  merely  such  as  the  law  deems  to  be  important  in  enabling  the  State 
board  to  discharge  its  duty  intelligently.  If  such  returns  are  regarded 
fraudulent  or  untrustworthy  by  the  board,  they  may  entirely  disregard 
them,  and  make  the  valuation  from  other  sources  supposed  to  be  more 
accurate  and  reliable.    Ibid.  602. 
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9.  State  board  not  hound  by  returns.  The  State  Board  of  Equaliza- 
tion, in  valuing  the  capital  stock  of  corporations,  over  and  above  the 
assessed  value  of  its  tangible  property,  is  to  be  governed  by  "  such  rules 
and  principles  as  to  it  may  seem  to  be  equitable  and  just,"  instead  of 
being  restricted  to  valuations  returned  by  the  local  assessor.  Pacific 
Hotel  Go.  v.  Lieb  et  al.  602. 

10.  Basis  of  assessing  capital  stock.  An  assessment  of  the  capital 
stock  of  a  corporation  for  taxation,  by  first  ascertaining  the  market  or 
fair  cash  value  of  the  shares  of  capital  stock,  and  the  market  or  fair 
cash  value  of  its  debts,  exclusive  of  those  for  current  expenses,  and 
adding  these  together,  and  taking  from  the  sum  the  equalized  valuation 
of  all  its  tangible  property,  was  held  proper,  as  showing  the  balance  of 
the  capital  stock  over  and  above  the  assessed  value  of  the  tangible 
property.     Ibid.  602. 

11.  The  fact  that  the  shares  of  stock  in  a  corporation  are  worthless, 
is  not  sufficient  to  impeach  an  assessment  of  its  capital  stock,  as  it  may 
be  in  consequence  of  its  debts.  In  that  case,  the  creditors  take  the  place 
of  the  stockholders  as  to  the  corporate  property  assessed.    Ibid.  602. 

State  board  op  equalization. 

12.  Of  its  constitutionality.  No  constitutional  mandate  is  violated 
in  making  the  State  Board  of  Equalization  the  exclusive  judges  of  the 
value  of  any  and  all  property.     Ibid.  602. 

13.  Presumption  in  favor  of  assessments  by  State  board.  The  mem- 
bers of  the  State  Board  of  Equalization  being  public  officers,  there  ean 
be  no  presumption  indulged  of  their  incompetency  or  wilful  dereliction 
in  the  discharge  of  their  official  duties.     Ibid.  602. 

14.  Duty  in  respect  to  property  of  corporations.  The  State  Board  of 
Equalization,  in  assessing  the  property  of  corporations,  does  not  act  as 
a  board  of  review,  as  in  respect  to  other  kinds  of  property,  but  as  an 
original  assessor.  It  is  made  its  duty  to  assess  the  capital  stock  of  cor- 
porations, etc.,  including  their  franchises,  over  and  above  the  value  of 
tangible  property,  and  it  will  not  be  excused  from  doing  so  by  either 
the  neglect  of  the  corporation  to  list  its  property,  or  that  of  the  local 
assessor  in  making  proper  returns,  provided  it  can  obtain  satisfactory 
evidence  for  that  purpose,  and  of  this,  it  is  necessarily  made  the  judge. 
Ibid.  602. 

Listing  property  op  corporation. 

15.  Assessor's  neglect  no  excuse  for  corporation.  The  law  requiring 
the  local  assessor  to  make  and  return  a  schedule,  where  the  corporation 
fails  to  list  its  property,  is  not  intended  for  the  benefit  of  the  corpora- 
tion ;  and  the  neglect  of  the  local  assessor  to  do  his  duty,  furnishes  no 
excuse  for  the  negligence  of  the  officers  of  a  corporation.  They  should 
make  the  proper  returns  to  the  assessor  whether  solicited  or  not,  and 
thus  they  can  be  heard  through  such  officer.  If  this  is  not  done,  they  may 
still  be  heard,  on  proper  application,  before  the  State  board.    Ibid.  602. 
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TAXATION.     Continued. 
Of  the  mode  op  assessment. 

16.  Not  material  to  validity  of  tax.  Under  section  280  of  the  Reve- 
nue law,  no  objection  can  be  made  to  the  mode  in  which  an  assessment 
for  taxation  is  made.  If  the  property  assessed  is  subject  to  taxation, 
and  is  assessed  no  more  than  its  ratable  share  of  taxes,  it  matters  not 
whether  the  assessment  was  made  in  the  mode  pointed  out  by  the  stat- 
ute or  not.     Pacific  Hotel  Co.  v.  Lieb  et  al.  602. 

Excessive  valuation  of  property. 

17.  Of  the  remedy  by  injunction.  Owing  to  the  diversity  of  opinion 
as  to  the  value  of  property,  it  has  always  been  held  that  a  court  of 
equity  will  not  interfere  to  enjoin  the  collection  of  a  tax,  merely  because 
the  property  has  been  assessed  at  a  greater  value  than  the  court  would 
have  fixed  upofi  it,  but  if  the  valuation  is  so  grossly  excessive  as  to  fur- 
nish evidence  of  fraud  on  the  part  of  the  officer  or  body  making  the 
same,  the  court  will  interpose.    Ibid.  602. 

18.  Requisites  of  the  bill.  A  bill  by  a  corporation  to  enjoin  the  col- 
lection of  a  tax  upon  its  capital  stock,  including  its  franchise,  on  the 
ground  of  an  excessive  valuation,  which  does  not  show  the  fair  cash 
value  of  all  the  property,  tangible  and  intangible,  belonging  to  the  cor- 
poration, and  does  not  show  clearly  and  distinctly  that  the  aggregate 
valuation  of  all  its  property  is  so  excessive,  when  compared  with  the 
valuation  of  .other  property,  as  to  raise  the  presumption  of  fraud  in  the 
State  Board  of  Equalization  in  making  the  assessment,  presents  no  case 
for  the  intervention  of  a  court  of  equity.  General  assertions  and  state- 
ments, and  legal  conclusions  to  that  effect,  without  giving  the  necessary 
data  and  facts,  are  insufficient.  The  bill  must  state  facts  clearly  and 
distinctly  sufficient  to  show  fraud  in  the  assessment,  and  these  must  be 
sustained  by  proof.    Ibid.  602. 

Application  for  judgment. 

19.  Who  must  make  the  application.  In  counties  under  township 
organization,  the  county  collector,  and  not  the  sheriff,  is  the  proper 
person  to  make  application  for  judgment  against  delinquent  lands  for 
taxes.    Beers  et  al.  v.  The  People  ex  rel.  Miller,  488. 

20.  Of  the  collector's  report,  as  showing  taxes  due.  A  collector's  re- 
port on  application  for  judgment,  which  states  that  it  contains  the  list 
of  lands,  etc.,  upon  which  remain  due  and  unpaid  the  amounts  levied 
and  assessed  for  the  year  1873,  and  also  which  renlain  due  and  unpaid, 
for  which  the  property  was  forfeited  to  the  State  for  the  unpaid  taxes 
for  the  years  1871  and  1872,  with  interest  at  ten  per  cent,  and  costs,  and 
upon  which  remain  due  and  unpaid  the  taxes  and  special  assessments  for 
the  year  1870,  together  with  the  names  of  the  owners,  as  far  as  known, 
and  the  total  amount  due  and  unpaid  on  each  tract,  and  which  also  states 
that  the  figures  in  the  column  headed  'Total  tax,"  represents  the  total 
taxes  due  thereon,  respectively,  is  a  sufficient  compliance  with  the 
statute,  as  stating  the  total  amount  of  taxes  claimed  to  be  due.  Ibid.  488. 
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21.  Of  the  notice  of  application  for  judgment  as  to  term.  The  col- 
lector may  apply  for  judgment  against  lands  for  taxes  at  the  May  term, 
and  if,  from  any  cause,  it  is  not  made,  or  the  judgment  recovered,  at 
that  term,  he  may  apply  at  any  subsequent  term,  and.  he  may  fill  the 
first  blank  in  his  notice,  given  in  sec.  182  of  the  Revenue  law,  with  the 
term  to  which  he  makes  the  application,  and  the  second  blank  with  the 
Monday  on  which  the  sale  is  to  be  made.  Beers  et  al.  v.  The  People  ex 
rel.  Miller,  488. 

Complaints  to  county  board. 

22.  May  be  heard  through  a  committee.  A  county  board  may  hear  and 
determine  individual  complaints  against  an  assessment  for  taxation 
through  a  committee  of  its  members,  to  whom  such  matters  may  be 
referred.  And  if  such  committee  give  notice  of  th*  time  and  place  of 
their  meeting  to  receive  complaints,  and  report  their  action,  which  is 
approved  by  the  board,  this  will  be  a  sufficient  compliance  with  the  law. 
Ibid.  488. 

Irregularities — not  fatal. 

23.  The  failure  to  give  the  notice  or  hold  a  meeting  by  the  assessor, 
supervisor  and  town  clerk,  to  hear  complaints  against  assessments  for 
taxes,  or  any  other  error  or  informality  in  the  proceedings  of  any  of  the 
officers  connected  with  the  assessment,  levy  or  collection,  not  affecting 
the  substantial  justice  of  the  tax  itself,  will  not,  under  the  statute,  in 
any  manner  vitiate  the  tax  or  assessment.    Ibid.  488. 

Presumption. 

24.  As  to  validity  of  tax.  In  the  absence  of  proof  to  the  contrary,  it 
will  be  presumed  that  an  assessment  of  property  for  taxation  has  been 
properly  made,  and  the  tax  levied  is  just  and  proper,  and  this  especially 
where  no  complaint  by  the  party  assessed  has  been  made  to  the  town- 
ship board  of  review  or  to  the  county  board.    Ibid.  488. 

25.  Omission  of  tract  does  not  defeat  the  application  for  judgment. 
While  the  Revenue  Law  may  demand  correctness  in  a  proceeding  for 
judgment  against  delinquent  lands,  still  it  was  never  designed  that  the 
whole  taxes  and  assessments  should  be  defeated  by  the  mere  omission 
of  a  tract  of  land  or  a  lot  from  the  list.  Chicago  and  Northwestern  My. 
Co.  v.  The  People  ex  rel.  Miller,  467. 

TENANTS  BY  SUFFERANCE.    See  LANDLORD  AND  TENANT,  1,  2. 

TITLE. 
Of  the  character  of  title  by  deed. 

Whether  in  fee,  or  for  life  with  remainder  to  heirs.    See  TRUSTS 
AND  TRUSTEES,  1. 
County  bonds  and  orders. 

In  what  manner  the  legal  title  transferred.     See  ASSIGNMENT,  7,  8. 
Proof  of  title— in  what  manner.    See  EVIDENCE,  21,  22. 
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TOWN  COLLECTOR.     See  OFFICE  AND  OFFICERS,  3,  5. 

TOWNSHIP  TREASURER. 

Of  his  duty  and  liability. 

Liability  on  his  bond  for  failure  to  present  claim  against  estate  of  de- 
ceased debtor.    See  OFFICE  AND  OFFICERS,  6. 

TRESPASS. 

What  constitutes  one  a  trespasser. 

Using  rigid  of  way  of  a  railway  company.    See  NEGLIGENCE,  20. 

Of  an  illegal  arrest  and  imprisonment. 

Liability  of  accessories.    See  ACCESSORIES,  1,  2. 

TROVER. 
To  recover  a  lost  instrument.    See  LOST  INSTRUMENTS,  1. 

TRUSTS  AND  TRUSTEES. 
Character  of  title  of  cestui  que  trust. 

1.  Whether  in  fee,  or  for  life  with  remainder  to  heirs.  Where  a  con- 
veyance of  real  estate  is  made  to  a  trustee  for  the  exclusive  and  sole  use 
of  a  wife,  with  a  provision  that,  if  she  dies  before  her  husband,  the 
property  shall  thereafter  be  held  for  him,  and,  on  his  request,  shall  be 
convej-ed  to  him,  his  heirs,  etc.,  but,  if  the  husband  dies  first,  the  trus- 
tee, on  the  wife's  request,  shall  convey  it  to  her  and  her  heirs  absolutely 
and  forever,  on  the  husband's  death  the  legal  estate  will  vest  in  her 
absolutely,  without  any  remainder  in  her  heirs,  and  a  deed  from  her 
will  pass  the  title  in  fee.    Lynch  et  al.  v.  Swayne  et  al.  336. 

Conveyance  from  the  trustee. 

2.  When  legal  title  in  trustee  passes  to  cestui  que  trust  without  a  con- 
veyance. Where  real  estate  is  conveyed  to  a  trustee,  to  be  held  by  him 
during  the  joint  lives  of  a  husband  and  wife,  for  the  sole  use  of  the 
latter,  and  to  be  conveyed  to  "her  and  her  heirs,"  on  her  request,  after 
the  husband's  death,  leaving  her  in  the  occupancy  of  the  same,  there 
being  no  longer  anything  for  the  use  to  operate  on,  the  legal  estate  in 
the  trustee  will  vest  at  once  in  the  wife,  without  any  conveyance  from 
him.     Ibid.  336. 

Acceptance  of  trust. 

3.  Under  deed  of  trust  given  to  secure  a  debt.  See  MORTGAGES 
AND  DEEDS  OF  TRUST,  9. 

ULTRA  VIRES.    See  CORPORATIONS,  2. 

USAGE. 
As  affecting  contracts.    See  CONTRACTS,  2  to  6. 
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USURY. 

What  constitutes  usury. 

1.  As  to  liquidated  damages.  "Where  a  party  executes  his  note  for 
money  loaned  him,  bearing  ten  per  cent  interest,  with  a  provision  that 
if  the  same  is  not  paid  within  ten  days  after  maturity,  interest  shall 
afterwards  be  paid  at  the  rate  of  twenty  per  cent,  as  liquidated  dam- 
ages, there  will  be  no  error  in  allowing  such  rate  in  accordance  with 
the  contract,  especially  where  usury  is  not  pleaded.  Walker  et  al.  v. 
AM  et  al,  226. 

2.  On  sale  of  property.  If  a  party  loans  money,  and  at  the  same 
time  sells  lots  to  the  borrower  at  a  fictitious  value,  taking  a  note  for 
the  whole,  merely  to  secure  an  unlawful  rate  of  interest  on  the  loan, 
the  transaction  will  be  usurious.  But  the  fact  that  a  party  sells  prop- 
erty and  loans  the  consideration  to  the  purchaser,  with  other  funds, 
affords  no  presumption  the  transaction  is  usurious.  Hosier  v.  Norton 
et  al.  519. 

Of  the  pleadings  and  evidence. 

3.  How  pleaded  in  chancery.  A  general  charge  of  usury  in  an 
answer  to  a  bill  in  chancery,  will  amount  to  nothing,  unless  facts  are 
alleged  showing  wherein  the  usury  consists.    Ibid.  519. 

4.  Allegation  and  proof  must  correspond.  The  defense  of  usury  is 
regarded  as  in  the  nature  of  a  penal  action,  and  not  only  is  great  strict- 
ness required  in  the  pleadings,  but  the  contract  must  be  proved  as 
alleged,  by  a  clear  preponderance  of  the  evidence.    Ibid.  519. 

VENUE. 

Change  of  venue. 

1.  Excuse  for  not  applying  in  vacation.  Where  a  petition  for  a 
change  of  venue  states  that  knowledge  of  the  existence  of  the  cause 
stated  came  to  the  applicants  within  the  last  preceding  ten  days,  and 
on  the  hearing  of  the  application,  the  party  offered  to  prove,  as  an 
excuse  for  not  applying  to  the  judge  at  chambers,  that  he  was  absent 
from  the  circuit  and  engaged  in  holding  court  in  Chicago  during  the 
preceding  ten  days,  which  the  court  refused  to  hear,'  and  denied  the 
motion :  Held,  that  the  excuse  was  sufficient,  and  that  the  court  erred 
in  refusing  the  evidence.    Harding,  Exr.  v.  The  Town  of  Hale,  501. 

2.  It  is  not  within  the  letter  or  spirit  of  the  statute,  that  a  party 
desiring  a  change  of  venue  shall  be  subject  to  the  expense  of  following 
a  judge,  who  may  have  left  his  circuit,  for  the  purpose  of  obtaining 
such  an  order.    Ibid.  501.  " 

WAIVER 

Forfeiture  of  contract. 

Waiver  as  to  time  of  performance.    See  CONTRACTS,  14. 
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WILLS. 

Mental  capacity  of  the  testator. 

1.  Of  its  sufficiency.  It  is  not  required  that  a  person,  to  make  a 
valid  will,  shall  possess  a  higher  capacity  than  for  the  transaction  of 
the  ordinary  affairs  of  life.  The  rule  is  the  same  in  the  case  of  a  sale 
of  property  and  its  disposition  by  will.     Carpenter  et  al.  v.  Calvert,  62. 

2.  The  law  does  not  require  that  the  testator  should  have  sufficient 
mental  capacity  to  understand  and  know  the  extent  of  his  property, 
who  his  relatives  are  and  their  claims  on  his  bounty,  and  how  he  wishes 
to  dispose  of  his  property,  and  that  he  should  also  have  sufficient 
capacity  to  hold  all  these  things  in  his  mind  at  the  same  time.    Ibid.  62. 

Judiciousness  of  a  will. 

3.  Not  an  essential  element.  It  is  not  proper,  on  the  contest  of  a 
will,  by  the  instructions  or  otherwise,  to  invite  the  jury  to  examine 
and  pass  upon  the  question  whether  the  will  is  a  just,  wise  and  a 
proper  disposition  of  the  testator's  property.     Ibid.  62. 

Whether  a  bequest  is  a  specific  legacy. 

4.  Where  a  testator  gives  and  bequeaths  to  his  executors  the  sum  of 
$500,  "to  be  used  and  disposed  of  by  them  according  to  verbal  instruc- 
tions given  them  by  "  the  testator,  the  bequest  can  not  be  held  to  be  a 
specific  legacy  against  the  express  words  declaring  a  trust.  Cagney 
et  al.  Exrs.  v.  O'Brien  et  al.  72. 

Contest  of  a  will. 

Of  the  evidence  in  respect  thereto.    See  EVIDENCE,  28  to  32. 

WITNESSES. 
Competency. 

1.  Of  an  agent,  at  common  laic.  An  agent  is  a  competent  witness  to 
prove  that  he  acted  according  to  the  directions  of  his  principal  and 
within  the  scope  of  his  duty,  but  if  the  cause  depends  upon  the  ques- 
tion, whether  he  has  been  guilty  of  some  tortious  act,  or  some  negli- 
gence in  executing  the  orders  of  his  principal,  in  respect  of  which  he 
will  be  liable  to  the  principal  if  the  latter  fails  in  the  action  pending 
against  him,  then  the  agent  is  not  a  competent  witness  for  the  princi- 
pal, at  common  law.    Bruner  et  al.  v.  Battell,  Exr.  317. 

2.  Of  wife,  for  her  husband.  Where  a  wife  is  sent  to  demand  money 
duc  her  husband,  this  will  not,  under  the  statute,  make  her  a  compe- 
tent witness  for  her  husband,  to  prove  admissions  of  the  defendant 
going  to  prove  a  prior  contract.  If  she  makes  a  contract  as  her  hus- 
band's agent,  she  is  competent  to  prove  the  same.  Robertson  v.  Brost, 
116. 

3.  To  prove  value  of  building  destroyed.  Any  person  acquainted 
with  property,  such  as  a  dwelling  house,  and  its  value,  or  the  value  of 
like  property,  is  a  competent  witness  to  prove  its  worth,  in  a  suit  to 
recover  for  its  loss  against  an  insurance  company.  Lycoming  Fire  Ins. 
Co.  v.  Jackson,  302. 
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WITNESSES.    Competency.    Continued. 

4.  To  prove  transaction  with  a  deceased  person,  as  against  heirs.  On 
bill  for  specific  performance,  the  agent  of  the  vendor  is  not  a  competent 
witness,  after  the  vendee's  death,  as  against  his  widow  and  heirs,  to  tes- 
tify that  a  payment,  indorsed  by  him  upon  the  contract,  was  made  by 
mistake,  and  that  it  was  not,  in  fact,  made.  If  the  testimony  of  the 
deceased  vendee,  taken  in  his  lifetime,  before  a  master  in  chancery  in 
the  cause,  is  admitted  in  evidence,  showing  the  payment,  then  such 
agent  is  competent  to  testify  in  answer  to  it.  Bruner  et  al.  v.  Battell, 
Exr.  317. 

Impeachment. 

5.  Testimony  as  to  statements  made  by  one  not  a  party  to  the  suit,  is 
inadmissible,  except  for  impeachment,  and  is  not  admissible  for  that 
purpose  unless  the  proper  foundation  is  laid,  by  calling  such  person's 
attention  to  the  fact  and  time  and  place.     Robertson  v.  Brost,  116. 

6.  Rebutting  as  to  impeaching  evidence.  Where  impeaching  evidence 
is  given  as  to  a  witness'  statements  contradictory  to  his  testimony  in  a 
deposition,  he  should  be  permitted  to  be  recalled  and  examined  as  to 
such  statements,  although  his  attention  may  have  been  called  to  them 
in  his  deposition,  and  he  therein  testified  that,  to  the  best  of  his  recol- 
lection, he  had  made  no  such  statements.     Ibid.  116. 

7.  Effect  of  ignorance.  The  fact  that  a  witness  is  ignorant  on  some 
questions,  and  is  unable  to  tell  in  what  county  he  resides,  does  not  show 
that  he  is  not  entitled  to  credit  for  truth  and  veracity.  Johnson  v.  The 
People,  431. 

Giving  false  testimony. 

8.  Liability  of  witness  to  party  injured  thereby.    See  ACTIONS,  1 
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Rowand  et  al.  v.  Clemans  et  al.  Opinion  Per  Curiam.  Judgment 
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